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COBNBLIA   GiLMAN  V8.    ThE  GrEEN  PoINT  SuGAR  COMPANY. 

An  action  cannot  be  maintained  against  a  corporation,  by  a  stockholder,  to 
effect  a  forfeiture  of  the  charter,  for  non-user  within  a  year.  And  in  any  case, 
even  when  the  action  is  brought  by  the  Attorney  General,  a  reoeiver  cannot 
be  appointed  until  judgment  in  the  action.  < 

APPEAL  by  the  defendant  from  an  order  appointing  a 
receiver,  before  answer  or  judgment. 
The  action  was  commenced  by  the  plaintiff  as  a  stock- 
holder of  the  above  company,  to  procure  a  dissolution,  on 
the  ground  that  the  corporation  had  suspended  its  ordinary 
and  lawful  business  for  one  year.  (2  B.  S.  464,  §  38.  Id. 
706,  §  46,  Ath  ed.)  The  capital  of  the  company  is  $150,000, 
divided  into  1500  shares,  of  which  the  plaintiff  claims  to 
own  447 ;  and  the  application  was  resisted  on  behalf  of  all 
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the  other  stockholders.  The  allegations  in  the  complaint 
to  prove  the  suspension  of  basiness,  were^  that  before 
January  1868,  the  business  became  unprofitable;  that  in 
October  1869  the  company  sold  its  stock  of  sugar  and 
molasses,  and  ceased  to  purchase  any  more,  and  has  not 
since  procured  any  new  material  or  machinery.  That  in 
June  1870,  the  company  sold  its  sugar  house,  buildings 
and  appliances.  That  the  sugar  house  constituted  one- 
third  of  the  real  estate,  and  the  rest  consists  of  a  water- 
front That  its  assets  are  bonds  and  mortgages.  A 
particular  statement  of  the  assets  was  set  forth  in  the  affi- 
davit of  Wm.  J.  Emmet. 

The  circumstances  of  the  company  were  fully  stated  in 
the  affidavits  in  opposition  to  the  motion,  from  which  it 
appeared  that  the  business  was,  owing  to  the  revolution 
in  Cuba,  suspended  temporarily,  in  1869,  and  until  the 
causes  which  produced  the  depressed  state  of  business  were 
removed.  That  the  house  was  constantly  kept  in  work- 
ing order,  ready  to  resume  the  manufacture  of  sugar,  until 
July  or  August  1870 ;  and  if  opportunities  had  offered, 
business  would  have  been  resumed.  That  no  sale  of  the 
sugar  house  was  determined  on  until  June  1870,  and  then 
in  consequence  of  an  offer  to  purchase  the  premises  and 
old  machinery,  which  the  company  intended  to  replace  by 
new.  That  the  stock  of  sugars  was  n6t  disposed  of  until 
August  1870;  and  until  that  time  the  company  was  en- 
gaged in  its  legitimate  business  of  selling  off  its  stock  in 
the  same  way  as  before.  The  affidavits  of  P.  H.  Brown 
and  Henry  H.  Furbich  corroborated  the  statements  in 
Emmet's  affidavit,  and  showed  that  all  that  had  been  done 
was  done  with  the  consent  of  all  the  stockholders  of  the 
company. 

On  motion,  before  answer,  a  receiver  was  appointed ; 
and  from  the  order  by  which  he  was  so  appointed  the  de- 
fendant appealed. 
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Oilman  v.  Green  Point  Sngar  Company. 

. 

John  E,  BurrUlj  for  the  appellant. 

I.  The  affidavits  used  on  the  motion  did  not  show  that 
the  corporation  had  suspended  its'  ordinary  and  lawful 
business  for  one  year.  The  affidavits  show  that  there,  was 
no  intention,  prior  to  June  1870,  td  abandon  the  business. 
Prior  to  that,  the  suspension  was  temporary,  and  it  was 
the  intention  to  resume  when  the  causes  which  led  to  such 
temporary  suspension  should  be  removed. 

n.  The  plaintiff,  as  a  stockholder  of  the  corporation, 
was  not  authorized  to  institute  proceedings  for  the  disso- 
lution of  the  company,  under  the  section  of  the  statute. 
The  statute  is  as  follows :  "  Whenever  any  incorporated 
company  *  *  *  for  one  year  shall  have  suspended  the 
ordinary  and  lawful  business  of  such  corporation,  it  shall 
be  deemed  to  have  surrendered  the  rights,  privileges  and 
franchises  granted,  and  shall  be  adjudged  to  be  dissolved." 
(2  B.  aS  464,  §  88.  Id.  706,  §  46,  4th  ed.)  1.  The  suspen- 
sion of  business  does  not,  ipso  facto,  work  a  forfeiture,  but 
is  merely  a  ground  upon  which  a  forfeiture  may  be  ad- 
judged ;  and  the  statute  contemplates  and  requires  an 
adjudication  of  dissolution,  which  can  only  be  had  in  pro- 
ceedings instituted  for  that  purpose.  (Bank  of  Niagara  v. 
Johnson,  8  Wend,  645.)  2.  In  -the  absence  of  a  statute 
which  expressly  authorizes  some  particular  individual  or 
class  of  persons  to  institute  proceedings  to  obtain  a  judg-^ 
ment  of  forfeiture,  such  proceedings  can  be  instituted 
only  by  the  people.  This  is  in  harmony  with  the  decis- 
ions that  the  fact  of  forfeiture  cannot  be  investigated 
collaterally ;  that  such  fact  of  forfeiture  cannot  be  set  up 
as  a  cause  of  action  or  defense  in  collateral  proceedings ; 
and  that  until  the  government  sees  fit  to  interfere,  no  one 
can  take  advantage  of  the  forfeiture.  (Trusteei  of  Vernon 
V.  HilUy  6  Cowen,  23.)  The  principle  upon  which  the  for- 
feiture of  corporate  franchises  rests  is,  that  the  contract 
between  the  State  and  the  corporation  has  been  broken, 
or  that  there  has  been  a  failure  to  peform  some  of  its  stip- 
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ulatioDS,  by  reason  of  which  the  corporation  should   be 
decreed  to  surrender  its  franchises  and  privileges.     And 
it  is  reasonable  that  such  a  failure  or  breach  can  be  set  up 
only  by  one  of  the  parties  to  the  contract,  and  that  the  sur- 
render should  be  made  to  the  government,  which  granted 
the  privileges.     3.  Non-user  is  a  ground  of  forfeiture,   be- 
cause it  raises  the  presumption  of  a  surrender  to  the  State. 
To  effect  a  dissolution  by  surrender,  the  surrender  must 
be  accepted,  or  the  default  must  be  judicially  ascertained 
and  declared ;  and  this  cannot  be  determined  without  -(he 
presence  of  the  people.     (2  Kent's  Com.  374,  310,  ll^A  ed. 
In  re  Presbyterian  Churchy  7  How,  Pr,  476.) 

in.  Proceedings  to  enforce  the  forfeiture  claimed  ta 
have  been  incurred  in  this  case,  should  have  been  brought 
in  the  name  of  the  people,  and  under  sections  430  and 
431  of  the  Code.     1.  Before  the  statutes,  proceedings  to 
enforce  forfeitures  were  always  instituted  at  common  law 
by  quo  warranto  and  other  common  law  writs.     2.  Sections 
430,  431  and  444  of  the  Code  are  substantially  the  same 
as  sections  49,  50  and  51  of  the  original  Revised  Statutes. 
(2  R.  S,  606,  §§  49,  50,  JSdm.  ed.     Id.  586,  §§  49,  50,  marg. 
paging^  3d.  ed,)     3.  Under  the  old  statutes  and  the  provis- 
ions of  the  Code  referred  to,  no  injunction  could  issue, 
nor  receiver  be  appointed,  until  after  judgment  in  the 
proceedings  instituted  by  the  people  to  obtain  a  forfeiture. 
{Code,  §  444.     2  R.  S.  supra,  §  61.)     4.  The  section  of  the 
statute,  under  which  this  action  is  brought,  is  the  same  as 
the  section  in  the  old  Revised  Statutes.     5.  There  is  noth- 
ing in  the  section  referred  to  that  will  warrant  the  con- 
clusion that  the  proceedings  mentioned  in  the  section  are 
to  be  brought  in  a  court  of  equity  ;  nor  is  there  anything 
to  exclude  the  inference  that  the  forfeiture  was  to  be  en- 
forced by  the  ordinary  common  law  proceedings.     (2  R.  S. 
464,  §  38.     Id.  706,  §  46,  4th  ed.)     Where  it  was  the  inten- 
tion that  such  proceedings  should  be  in  equity,  the  sections 
so  expressly  provide.     {See  §§  31,  33,  35,  36,  39,  of  the 
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old  statutes  ;  and  §§  39,  41,  43,  44,  47  of  the  new.)  6.  This 
1^  I  court  has  no  equity  jurisdiction  over  corporations,  other 
jvr;.  than  that  expressly  conferred  by  these  provisions  of  the 
lijij  statutes;  and  where  the  jurisdiction  was  not  conferred 
jgjt^;  upon  the  court  as  a  court  of  equity,  it  has  no  other  jnris- 
^ly  diction  than  the  common  law  jurisdiction. 
^^  IV.  Even  assuming  that  the  proceedings  under  the  old 

gjg,  38th,  now  46th  section,  are  to  be  instituted  on  the  equity 
j^;i  side  of  the  court,  still  they  cannot  be  taken  by  a  stock- 
4^:  holder,  but  should  be  taken  by  the  Attorney  General,  in 
the  name  of  the  people.  {Ballon  v.  Eddy,  Barnard,  J. 
Howe  V.' Deuel,  43  Barb.  504.  Smith  v.  G-as  Co.,  12  How, 
Pr.  188.  Belmont  v.  Erie  Co,,  52  Barb.  637,  668.  People 
V.  Northern  B.  B,  Co.,  53  id.  98.  People  v.  Erie  Co.,  36  How. 
i\         Pr.  130.) 

V.  Under  no  circumstances,  however,  was  the  court 
authorized  to  grant  the  injunction  or  appoint  the  receiver, 
which  could  only  be  based  on  a  judgment  of  dissolution, 
until  such  judgment  had  been  rendered.  (People  v.  Wash. 
Ice  Co.,  Ingraham,  J.  Code,  §§  430,  444.  People  v.  North- 
em  B.  B.  Co.,  53  Barb.  98.) 

A.  Prentice,  for  the  respondent. 

I.  The  plaintiff's  rights  are  given  by  statute.  The  Court 
of  Appeals  say  that  statute  is  but  an  enlargement  of  the 
common  law.  The  defendant  places  its  main  defense, 
that  as  a  stockholder  the  plaintiff  cannot  maintain  this 
case.  Such,  we  submit,  is  not  the  law.  {Ward  v.  Sea 
Ins.  Co.,  7  Paige,  294,  297.)  Mickles  v.  The  Boehester  City 
Banky  (11  Paige,  118,)  was  a  contest  over  the  corporation 
.  known  as  '*  The  Genesee  Cotton  Mills,"  a  manufacturing 
corporation  created  under  the  laws  of  this  State.  Exactly 
the  same  point  was  raised  in  that  case  as  is  raised  in  this. 
The  appeal  came  up  before  Chancellor  Walworth,  and  in 
the  decision  of  the  appeal,  on  page  126,  he  says :  "  The 
object  of  introducing  this  38th  section  into  the  article  rel- 
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ative  to  proceedings  against  corporations  in  equity,  when 
the  same  provision,  in  terms,  was  contained  in  the  last 
clause  of  the  fourth  section  of  the  title  containing  special 
provisions  relative  to  certain  corporations,  (1  B,  S.  603,) 
could  have  been  for  no  other  purpose,  however,  than  to 
give  this  court  the  power  to  decree  and  declare  the  sur- 
render of  the  corporate  rights  and  fmnchises,  and  to 
decree  the  dissolution  of  corporations  which  were  not 
moneyed  corporations,  in  cases  coming  within  the  provis- 
ions of  this  38th  section.  When  any  corporation,  there- 
fore, other  than  those  mentioned  in  the  last  section  of  that 
article,  has  remained  insolvent  for  a  year,  or  has  neglected 
or  refused  for  that  length  of  time  to  pay  its  ordinary  and 
undisputed  evidences  of  debt,  or  has  for  one  whole  year 
suspended  the  ordinary  and  lawful  business  for  which  the 
corporation  was  created,  I  thinky  any  creditor  or  stock- 
holder who  has  an  interest  in  dosing  up  its  affairs,  and 
having  its  effects  applied  to  the  payment  of  its  debts, 
or  distributed  among  its  stockholders,  may  file  a  bill  in 
this  court,  against  the  corporation,  to  have  its  dissolu- 
tion judicially  declared,  and  its  concerns  wound  up,  under 
the  direction  of  the  court/'  This  case,  as  appears  by  a 
note  at  the  bottom  of  the  decision,  was  a£Elrmed  by  the 
court  of  errors.  I  am  unable  to  find  that  the  decision  in 
the  court  of  errors  is  reported.  This  case  has  never  been 
overruled  or  criticised,  and  stands  as  the  law  of  this  State. 
The  cases  cited  by  our  opponent  rest  upon  an  entirely 
different  ground.  His  cases  rest  upon  the  power  of  the 
court  to  examine  into  the  affairs  of  existing  corporations — 
ours  upon  the  power  of  the  court  to  wind  up  dissolved 
corporations.  Howe  v.  Deuel  (43  Barb.  504)  is  not  an  au- 
thority for  my  opponent,  but,  on  the  contrary,  is  an  author- 
ity for  my  position.  {See  bottom  of  page  507,  and  top  of 
page  508.)  It  is  clear  that  Judge  Ingbaham  viewed  the 
law,  in  such  a  case  as  this,  as  I  contend  it  is.     {Lawrence 
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V.  Oreenwich  Fire  Im.  Co.y  1  Paige^  587.  Brigg»  v.  Fmni" 
man,  8  Cowen^  387.     Ward  v.  Sea  Ins.  Co.,  7  Paige  294.) 

n.  It  is  snbmitted  that  this  statute  is  mandatory,  and 
gives  the  plaintiff  an  absolate  and  vested  right,  on  the 
happening  of  the  conditions  mentioned  in  the  statute,  to 
have  the  corporation  dissolved.  Most  motions  are  in  their 
very  nature,  as  well  as  in  the  law  upon  which  they  are 
based,  subject  to  the  discretion  of  the  court.  This  case  is 
different  The  statute  gives  the  plaintiff  an  absolute  right 
That  right  goes  to  the  extent  of  not  only  dissolving  the 
corporation,  but  to  the  further  and,  to  the  plaintiff,  more 
important  point  of  having  her  share  of  the  assets  of  the 
corporation.  And  still  further,  of  having  the  amount  of 
those  assets  fixed  by  a  decree  of  this  court.  This  statute 
has  been  construed  in  this  district,  as  I  read  the  cases,  as 
giving  this  absolute  right  {Oalwey  v.  U.  8,  Steam  Sugar 
Refining  Go.^  36  Barb.  256,  and  eases  cited.  She  v.  Bloomy 
19  John.  456.     Code,  §  244.) 

m.  The  question  of  intent  has  nothing  to  do  with  either 
the  suit  or  this  motion.  It  has  been  intimated  that  the 
position  would  be  taken  that  the  defendant  could  at  any 
time,  on  its  own  volition,  have  resumed  business,  and  that 
it  was  only  in  those  cases  where  the  defendant  had  put  it 
out  of  its  power  to  renew  its  business,  that  the  corporation 
would  be  dissolved.  I  submit  the  question  of  dissolution 
is,  solely  and  exclusively,  one  of  fact,  and  not  of  intent 
If  the  fftct  is  that  the  corporation  has  for  one  year  sus- 
pended its  ordinary  and  lawful  business,  it  must  be  dis- 
solved. It  is  immaterial  what  the  intent  of  the  defendant 
may  h^ve  been.  Bradt  v.  Benedict^  (17  N.  Y.  93,)  is  a  case 
of  suspension  Uss  than  one  year.  {Briggs  v.  Penniman, 
8  Ciwew,  387.     Ward  v.  Sea  Ins.  Go.,  7  Paige,  294) 

lY.  If  the  question  of  intent  was  a  subject  of  considera- 
tion, it  could  not  aid  the  defendant  in  this  case.  All  the 
acts  of  the  defendant  show  that  as  soon  as  it  suspended 
business  it  commenced  to  sell  and  dispose  of  its  machinery 
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and  tools,  used  and  absolutely  necessary  for  the  prosecu- 
tion of  its  business,  and  those  sales  were  followed  by  a 
sale  of  all  its  buildings,  factory,  &ic.,  leaving  the  corpora- 
tion no  possible  means  for  the  carrying  on  of  its  business. 
The  intent  is  therefore  clear,  that  the  defendant  has  at  all 
times  since  its  stoppage,  meant  to  cease  business  and  close 
up  its  affairs.  This  position  is  confirmed  by  the  further 
fact,  as  charged  in  the  complaint,  that  the  business  of  the 
defendant  has  become  unprofitable,  by  reason  of  new  in- 
ventions, which  have  superseded  the  manner  of  making 
sugar  as  carried  on  by  the  defendant. 

V.  It  may  be  claimed  that  inasmuch  as  the  corporation 
is  not  insolvcQt,  or  its  officers  insolvent,  no  receiver  should 
be  appointed.  The  best  answer  that  can  be  given  are  the 
words  of  Justice  Allen,  in  12  Barbour^  page  60,  where  he 
says :  '^  The  Revised  Statutes  treat  the  funds  of  a  corpora- 
tion, whether  insolvent  or  not,  which  has  surrendered  its 
rights,  privileges  and  franchises  by  suspending  for  one 
year  its  lawful  and  ordinary  business,  as  a  trust  fund  for 
the  payment  of  its  debts,  and  constitutelJits  directors  the 
trustees  thei'eof,  and  give  the  court  of  chancery  jurisdic- 
tion.'* Every  court  of  equity  is  specially  charged  with' the 
duty  of  protecting  trust  funds.  The  common  law  and  the 
statute  make  the  assets  of  corporations  that  have  forfeited 
their  corporate  rights,  trust  funds,  and  as  such  the  court 
is  bound  to  appoint  a  receiver  to  protect  the  same  for  the 
benefit  of  all  persons  interested  therein. 

VI.  The.  plaintiff'  is  an  undisputed  stockholder  to  the 
extent  of  $47,500.  Her  property,  to  that  extent,  is  trust 
property,  in  the  hands  of  the  court,  and  she  asks  for  the 
interposition  of  a  receiver,  and  is  entitled  to  such  pro- 
tection. 

Ingraham,  p.  J.  The  plaintiff,  as  a  stockholder,  sues 
the  defendant,  claiming  a  dissolution  of  the  company,  on 
the  ground  that  the  business  of  the  company  had  been 
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suspended  more  than  a  year.  There  is  no  difficulty  as  to 
all  tbe  points  raised,  except  that  which  relates  to  the 
right  of  the  plaintiff,  being  a  mere  stockholder,  to  main- 
tain sach  an  action.  At  special  term  a  receiver  was  ap- 
pointed, and  from  that  order  the  defendant  appeals. 

The  provisions  of  the  Revised  Statutes  which  allow  of 
proceedings  against  corporations  for  not  continuing  busi- 
ness for  a  year,  evidently  contemplate  proceedings  by  the 
Attorney  General,  for  a  forfeiture  of  the  charter;  and  a 
reference  to  the  original  act,  in  Semon  Laws  of  1825,  will 
show  that  no  provision  was  made  for  any  proceeding  in 
such  cases  to  be  taken  by  stockholders.  It  has  been  re- 
peatedly held  that  this  court  has  no  jurisdiction  over  these 
corporations,  except  such  as  is  conferred  by  statute ;  and 
unless  authority  therefor  can  be  found  therein,  it  cannot 
be  exercised.  There  are  various  cases  in  which  this  ques- 
tion has  been  examined,  and  in  which  it  has  been  ex- 
pressly held  that  no  such  action  can  be  maintained  by  a 
stockholder,  before  judgment  The  Code  (§  430)  provides 
for  actions  to  annul  the  charter  of  a  corporation,  by  the 
Attorney  General,  among  other  causes,  for  forfeiture  by 
failure  to  exercise  its  powers;  but  that  can  only  be  done 
upon  leave  of  the  court  In  Howe  v.  Deuel^  (43  Barl.  504,) 
it  was  held  by  the  general  term  of  this  district,  that  in  no 
case  could  a  stockholder,  except  of  a  moneyed  corporation, 
have  a  receiver  appointed  to  take  possession  of  the  prop- 
erty of  a  corporation,  and  thereby  cause  a  forfeiture  of  the 
charter.  And  it  was  also  held  in  that  case  that  the  court, 
as  a  court  of  equity,  could  not  exercise  such  a  power  not 
given  by  the  statute.  In  Belmont  v.  The  Erie  Bailway  Oo,y 
(52  Barb.  637,)  the  same  principle  was  recognized  as  ap- 
plicable to  a  case  charging  the  directors  with  misconduct 
in  office.  In  Oalwey  v.  The  U.  S.  Steam  Sugar  Befining 
Co.\  (36  Bcerh.  256,)  it  was  held  that  even  a  creditor  at 
large  could  not  maintain  such  an  action ;  and  Mullin,  J., 
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held  that  the  Attorney  General,  only,  could  proceed  for  a 
forfeiture  for  not  using  its  powers  for  the  year.  There 
has  heen.  no  case  cited  in  which  such  an  action  has  been 
sustained,  by  a  stockholder.  In  Bradt  v.  Benedict^  (17 
N.  Y.  99,)  it  was  also  held,  that  to  constitute  a  forfeiture, 
the  surrender  muat  be  accepted  by  the  government,  or 
judicially  declared.  And  in  The  People  v.  The  Northern 
B.  B.  Oo.,  (53  Barb,  98,)  and  in  the  same  case,  42  N,  T. 
217,  it  was  held  that  the  receiver  could  be  appointed  on 
rendering  j  udgment. 

My  opinion  is,  that  an  action  cannot  be  maintained  to 
effect  a  forfeiture  of  the  charter  for  non-user  within  a 
year ;  and  that  in  any  case,  even  when  the  action  is  brought 
by  the  Attorney  General,  the  receiver  cannot  be  appointed 
until  judgment  in  the  action. 

The  order  appointing  the  receiver  should,  for  this  rea- 
son, be  reversed. 

Order  reversed. 

[First  Depabtmbnt,  Gbnbbal   Tbbh,  at- New  Tork,  November  7,  1871. 
Ingrcthamt  P.  J.,  and  Cardcao  and  Oeo,  0,  Barnard^  Justices.] 


-•  ••- 


Jambs  M.  Ricketts  and  Lewis  M.  Ricketts  v%.  The  Bal- 
timore AND  Ohio  Railroad  Company. 

« 

The  defendant  was  a  common  carrier,  owning  and  operating  a  railroad  extend- 
ing from  Baltimore  (Md.)  to  Parkersburg,  (W.  Va.)  on  the  Ohio  River,  but 
not  owning  any  railroad  terminating  either  in  the  city  of  New  Tork,  or  at 
Maysville,  (Ky.)  On  the  1st  of  Sept.  1866,  one  of  the  plaintiffs  called  at 
the  defendant's  flight  oflSce  in  New  York,  .and  stated  to  the  freight  agent 
that  he  was  desirous  of  sending  certain  merchandize  to  his  firm  at  Maysville, 
and  inquired  at  what  rate  the  defendant  would  carry  the  same.  The  ageot 
mentioned  the  rate,  and  instructed  the  plaintiff  how  to  mark,  and  where  to 
deliver,  the  freight.  Tfa«  plaintiff  did  not  accept  the  proposition,  at  the 
time,  or  agree  to  ship  any  goods ;  but  directed  B.  &  Co.,  of  whom  he  had 
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purchased  certain  goodSi  to  mark  the  same  in  the  manner  specified  by  the 
freight  agent,  and  to  send  the  same  to  the  freight  depot  he  had  named.  On 
the  19th  of  Sept.  B.  dt  Co.  delivered  sach  goods  at  the  depot,  marked  as 
directed,  and  addressed  to  the  plaintilft  at  Maysville. 

Sddf  1.  That  the  conversation  between  the  plaintiff  and  the  freight  agent  did 
not  amount  to  an  agreement  by  the  former  to  ship  any  goods ;  and  that  .the 
sending  of  the  goods  to  the  place  designated,  marked  as  directed,  18  days 
afterwards,  could  not  be  said  to  be  an  acceptandSp,  by  the  plaintiffli,  of  what 
was  but  an  offer,  or  proposition,  on  the  part  of  the  defendant. 

2.  That  the  contract,  whatever  it  was,  was  made  when  the  plaintlA,  on  the 
19th  of  Sept.,  through  B.  &>  Co.,  shipped  the  goods  in  question  and  took  a 
receipt  therefor. 

8.  That  the  contract  between  the  parties  was  conUuned  in  the  receipt  then 
given. 

And,  it  being  by  the  express  terms  of  such  receipt,  agreed  that  that  company 
should  alone  be  held  answerable  for  the  goods  in  whose  actual  custody  they 

■  should  be  at  the  happening  of  loss ;  HM,  that  for  a  loss  occurring  after  the 
delivery  thereof  by  the  defendant  at  the  end  of  its  road,  at  Parkersburg, 
to  other  carriers,  for  transportation  by  steamboat  from  that  place  to  Mays- 
ville, the  defendant  was  not  liable. 

APPEAL,  by  the  plaintiffs,  .from  a  judgment  entered 
upon  the  report  of  a  referee. 

The  action  was  commenced  t6  recover  of  the  defendants, 
as  common  carriers,  the  valae  of  a  lost  case  of  merchandise, 
owned  by  the  plaintiffs,  and  which  the  defendants  under- 
took to  carry  from  the  city  of  BTew  York  to  Maysville, 
Kentncky,  at  the  rate  of  f  1.51  per  hundred  pounds. 

The  answer  puts  in  issue  all  the  material  allegations  of 
the  complaint,  except  those  contained  in  the  ^^ second" 
subdivision  thereof,  viz.,  that  the  defendants  are  a  Mary- 
land corporation,  having  an  office  in  the  city  of  BTew  York, 
and  that,  at  the  time  of  the  transaction  in  question,  they 
were,  and  now  are,  common  carriers  of  goods  for  hire.  It 
also  contains  an  averment  that  at  the  times  mentioned  in 
the  complaint,  the  defendants  were  not  the  owners  of  any 
railroad  whose  terminus  was  either  in  the  city  of  BTew 
York,  or  Maysville,  but  owned  and  operated  a  railroad 
extending  from  Baltimore,  Maryland,  to  Parkersburg, 
West  Yirgiuia,  on  the  Ohio  river ;  and  that  certain  mer- 
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chandise,  supposed  to  be  that  mentioned  in  the  complaint, 
was  carried  by  them  over  their  railroad  from  Baltimore  to 
Parkersburg,  and  was  there  delivered  by  them  on  board 
the  steamboat  St  Charles,  bound  down  the  Ohio  river,  the 
proprietors  of  said  boat  being  common  carriers  between 
Parkersburg  and  Maysville. 

Upon  the  trial  before  the  referee,  it  appeared  in  evi- 
dence, by  a  stipulation  as  to  the  facts,  entered  into  be- 
tween the  parties,  that  on  the  first  day  of  September,  1866, 
Lewis  M.  Ricketts,  one  of  the  plaintiffs,  informed  the  de- 
fendants' freight  agent,  at  their  oflSce  in  New  York,  that 
he  was  desirous  of  sending  certain  merchandise  to  the 
plaintiffs,  at  Maysville,  and  inquired  at  what  rate  the  de- 
fendants would  carry  the  same.  The  said  freight  agent 
replied,  "at  the  rate  of  $1.51  per  hundred  pounds,"  and 
instructed  the  plaintiff'  to  have  the  same  marked,  *'  B.  &  0. 
Express,  River,"  and  to  deliver  the  same  at  the  office  and 
freight  depot  of  the  Camden  and  Amboy  B>ailroad  Com- 
pany, Pier  No.  1,  North  River,  in  the  city  of  New  York. 
Tlje  said  Lewis  M.  Ricketts  thereupon  instructed  the  firm 
of  George  Bliss  &  Co.,  of  whom  he  had  purchased,  for 
account  'of  the  plaintiffs,  the  merchandise  mentioned  in 
the  complaint,  to  mark  such  merchandise  "B.  &  O.  Ex- 
press,  River,"  and  to  send  the  same  to  the  freight  depot 
of  the  Camden  and  Amboy  Railroad,  Pier  No.  1,  North 
River,  in  tlae  city  of  New  York.  On  the  19th  September, 
1866,  George  Bliss  &  Co.  caused  the  said  merchandise 
(the  same  being  contained  in  one  bale  and  one  case)  to  be 
delivered  by  their  carman  at  the  freight  depot  of  the  Cam* 
den  and  Amboy  Railroad  Company,  Pier  No.  1,  North 
River,  the  same  being  duly  packed  and  marked  in  accord- 
ance with  the  defendants*  instructions,  as  aforesaid,  and 
addressed  to  the  plaintiffs,  at  Maysville,  Kentucky.  Upon 
delivery  thereof  the  said  carman  took  from  the  person 
who  received  such  merchandise,  and  carried  back  to  said 
firm  of  George  Bliss  &  Co.,  a  bill  of  lading,  or  receipt,  by 
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which,  among  other  things,  it  agreed  that,  "  in  case  of  any 
loss,  detriment  or  damage  done  to,  or  sustained  by,  any 
of  the  property  herein  receipted  for,  whereby  any  legal 
liability,  or  responsibility,  shall,  or  may,  be  incurred,  that 
company  shall  alone  be  held  answerable  therefor,  in  whose 
actual  custody  the  same  may  be  at  the  time  of  the  hap- 
pening of  such  loss,  detriment,  or  damage."  It  further 
appeared  rn  evidence,  on  the  part  of  the  plaintiffs,  that 
the  merchandise  contained  in  the  bale,  so  shipped  as 
aforesaid,  was  duly  received  by  the  plaintiffs,  but  the  case 
and  its  contents  were  never  delivered  to  them ;  that  the 
cost  at  New  York,  of  the  merchandise  contained  in  the 
case,  was  $590.73,  and  that  its  market  value  at  Maysville 
was  at  least  twenty-five  per  cent  greater,  that  is  to  say, 
was  $738.41.  It  further  appeared,  that  the  defendants 
were  not  the  proprietors  of  any  railroad  whose  terminus 
is  either  in  New  York,  or  at  Maysville,  but  owft  and  ope- 
rate a  railroad  extending  from  Baltimore,  in  the  State  of 
Maryland,  to  Parkersburg,  in  the  State  of  West  Virginia, 
on  the  Ohio  river,  and  that  the  defendants  having  carried 
the  said  merchandise  safely  to  Parkersburg  aforesaid, 
there  delivered  the  same  on  board  the  steamboat  8t 
Charles,  bound  down  the  Ohio  river,  and  to  Maysville, 
Kentucky,  the  proprietors  of  said  steamboat  being  en- 
gaged in  the  transportation  of  freight  as  common  carriers, 
between  Parkersburg  and  Maysville,  aforesaid. 

The  plaintiffs  having  rested,  defendants'  counsel  offered 
in  evidence  a  printed  form,  in  blank,  of  bills  of  lading  in 
use  by  the  defendants  during  the  year  1866.  The  counsel 
for  the  plaintiffs  objected  to  its  admission,  on  the  ground 
that  such  evidence  was  immaterial  and  irrelevant,  and  that 
no  knowledge  on  the  part  of  the  plaintiffs,  that  such  bills 
of  lading  were  in  use  by  the  defendants  at  that  time,  had 
been  or  could  be  shown.  The  referee  overruled  the  ob- 
jection, and  admitted  the  bill,  and  the  counsel  for  the 
plaintiffs  excepted. 
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Counsel  for  the  defendants  then  read  the  same  in  evi- 
dence. Under  the  following  heading,  viz;  "Baltimore 
and  Ohio  Railroad.  Freight  and  Ticket  office,  oor.  Broad- 
way and  Barclay  street,  above  the  Astor  House,  New 
Tork.  C.  W.  Perveil,  Agent."  Such  blank  form  purports 
to  acknowledge  the  receipt  at  New  Tork,  of  merchandise 
(as  therein  designated)  '^  to  be  transported  by  Camden 
&  Amboy  and  P.  W.  &  B.  B.  R.,  to  Baltimore,  and  thence 
by  the  Baltimore  and  Ohio,  and  connecting  railroads,  to 

Wheeling,  or  Parkersburg,  and  thence  by  way  of 

to  ,  there  to  be  delivered  to  ,  or  assigns."    It 

then  recites  that,  '^  whereas,  in  their  transit  from  Balti- 
more to  their  said  place  of  ultimate  destination,  the  pack- 
ages aforesaid  must  pass  through  the  custody  of  several 
carriers,  it  is  understood,  as  a  part  of  the  consideration  on 
which  the  said  packages  are  received,  that  the  exceptions 
from  liability,  made  by  such  carriers  respectively,  shall 
operate,  in  the  carriage  by  them  respectively  of  said  pack- 
ages, as  though  herein  inserted  at  length."  *  *  *  And 
contains  a  further  stipulation,  '^  that  for  all  loss  and  dam- 
age occurring  in  the  transit  of  said  packages,  the  legal 
remedy  shall  be  against  the  particular  carrier  only,  in 
whose  custody  the  said  packages  may  actually  be  at  the 
time  of  the  happening  thereof — it  being  understood  that 
the  said  Baltimore  and  Ohio  Railroad  Company,  in  re- 
ceiving the  said  packages  to  be  forwarded  as  aforesaid, 
assumes  no  other  responsibility  for  their  safety  or  safe 
carriage,  than  may  be  incurred  on  its  own  road ;  and  it 
is  expressly  confined  to  the  roads  and  stations  of  the  Bal- 
timore and  Ohio,  and  North  Western  Virginia  Railroad 
Companies." 

The  referee  found  and  reported  the  facts  to  be  substan- 
tially as  above  stated,  and,  as  matter  of  law,  concluded : 
1.  That  the  defendants  did  not  undertake  or  agree  to 
carry  the  said  merchandise  from  the  city  of  New  York  to 
the  city  of  Maysville.     2.  That  the  defendants  were  not 
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liable  to  the  plaintiffs  for  the  loss  of  the  said  merchandise. 
3.  That  the  defendants  were  entitled  to  judgment  that 
th^  complaint  be  dismissed.  He  therefore  directed  that 
jndgment  be  entered  in  favor  of  the  defendants,  and  that 
the  complaint  be  dismissed,  with  costs.  Judgment  in  favor 
of  the  defendants  was  thereupon  entered  for  ^47.85j  costs 
and  allowance. 

Exception  was  duly  taken  by  the  plaintifis  to  the  referee's 
finding  of  fact,  in  regard  to  the  form  of  bills  of  lading  in 
use  by  the  defendants  at  the  time  of  these  transactions, 
and  also  to  his  several  conclusions  of  law. 

Oha9.  F.  Sanfordy  for  the  appellants. 

L  The  referee  erred  in  admitting  proof  that  the  defend- 
ants had  in  use,  at  the  time  of  the  transactions  in  question, 
a  printed  form  of  contract  or  bill  of  lading  containing  care- 
ful and  stringent  provisions,  exempting  the  defendants' 
company  from '  liability  for  losses  not  occurring  on  their 
own  railroad.  1.  The  fact'  thus  sought  to  be  proven  does 
not  constitute,  in  any  sense,  a  usage,  with  reference  .to 
which  the  reciprocal  rights  and  liabilities  of  the  parties 
are  to  be  determined,  and  is  wholly  irrelevant  to  any  issue 
in  the  case.  The  practice  was  personal,  not  general,  and 
cannot  be  presumed  to  have  been  within  the  knowledge 
of  the  plaintiffs.  2.  Usages  and  customs,  whether  local 
or  general,  are  never  allowed  to  be  proven  in  contraven- 
tion of  the  established  rules  of  law,  nor  to  vary  the  terms 
of  express  contracts ;  much  less  should  the  practices  of  the 
defendants,  in^  conducting  their  own  business,  which  do 
not  amount  to  a  usage,  in  the  legal  acceptation  of  that 
term,  be  allowed  to  affect  the  relations  of  the.  parties  to 
this  particular  transaction.  {Lane  v.  BaUet/j  47  Barb,  395. 
Sipperly'Y.  Stewart^  50  Barh,  62.  Kinne  v.  Ford^  52  id.  194.) 
3.  Even  if  such  blank  form  had  been  actually  handed  to 
the  plaintiffs  in  person,  before  or  at  the  time  of  the  deliv- 
ery of  their  property  to  the  defendants  t6  be  carried,  it 
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would  not  have  determined  the  legal  relations  and  rights 
of  the  parties.  It  would  have,  at  best,  amounted  to  a 
mere  notice,  and  as  such  would  have  been  of  no  avail. 
(Simmons  v.  Oreat  Westentj  B.  jS.,  2  0.  B.  620.  Lmburger 
V.  Westcottj  49  Barh.  283.)  4  It  is  manifest  from  the 
opinion  of  the  referee,  (as  well  as  from  his  eighth  finding 
of  fact,)  that  he  attached  great  importance  to  this  evidence, 
and  as  it  was  clearly  inadmissible,  and  ought  not  to  have 
affected  his  decision,  even  to  the  extent  of  creating  a 
bias  in  favor  of  the  defendants,  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  on  this  error  alone. 

n.  The  defendants  were  common  carriers  for  hire 
between  the  cities  of  New  York  and  Maysville,  Kentucky. 
They  so  held  themselves  out  to  the  plaintiffs,  by  specify- 
ing a  fixed  rate  at  which  they  would  "carry"  his  mer- 
chandise from  the  one  point  to  the  other.  1.  The  fact 
that  their  railroad  only  extended  over  a  portion  of  the 
route,  and  that  its  termini  were  both  at  intermediate  points, 
did  not  prevent  them  from  assuming  the  duties,  «nd  in- 
curring the  liabilities,  of  carriers  throughout  the  entire 
journey.  {Schroeder  v.  Hudson  BiverB.  B.  Co.^  5  Duevy  55. 
Van  Winkle  v.  Adams  Express  Co,^  3  Bob.  59.  Cheen  v. 
Olarkey  2  Kern.  343.  Quimby  v.  Vanderbilt,  17  N.  T.  306. 
Burtis  V.  Buffalo  and  State  Line  B.  B.  Co.,  24  N.  Y.  269.) 
2.  If  it  be  conceded  that  the  mere  acceptance,  by  a  car- 
rier, of  merphandise  marked  for  transportation,  over  a 
route  extending  beyond  the  limits  of  his  own  line,  ordina- 
rily fixes  upon  him  the  liability  of  a  carrier,  within  the 
limits  of  his  own  line,  but  only  of  a  forwarder  beyond  it, 
(a  proposition  directly  at  variance  with  the  whole  course 
of  adjudication  in  England,  and  which  the  American  cases 
leave  doubtful,)  it  is  nevertheless  well  established,  that  if, 
concurrently  with  such  acceptance,  he  enters  into  an  agree- 
ment for  a  rate  of  charge  at  which  the  goods  are  to  be 
transported  throughout  the  entire  journey,  (whether  such 
rate  be  payable  at  its  beginning  or  its  end,)  he  is  in  law 
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held  to  have  undertaken  the  carriage  of  the  goods  to,  and 
is  responsible  for  their  safe  delivery  at,  the  place  of  their 
destination.  The  through  rate  constitutes  the  test  of 
through  liability.  (  Weed  v.  Saratoga  and  Sehenectad}/  R,  B. 
Co,y  19  Wend,  534     Merchant  Bank  v.  Champlain  Tr,  Go,, 

0 

23  Verm,  186,  209.  MvAchamp  v.  lAmeaahire  and  Tarh- 
shire  Railway  Go,^  8  Mees.  dk  Wels,  421.  Wilcox  v.  ParmeUe, 
3  San^,  610.  Ghoteoux  v.  Leaeh^  18  Penn,  224.  Illinois 
Central  B.  B.  v.  Oopelani,  24  III  332.  Peat  v.  Chicago  B.  R.y 
19  Wis!  118.  Western  Tr.  Co.  v.  NewhaU,  27  Verm,  110. 
MaUory  v.  BurreU,  1  JE?.  i>.  iS^wAA,  248.  jffart  v.  The  Bens- 
selaer  and  Saratoga  B.  B.  Go,,  4  Seld.  37.  Krender  v.  ?FoJ{- 
coU,  1  Hilt  223.  2>tfZon  v.  N.  Y.  and  Erie  B,  Co.,  Id.  231. 
Angel  v.  Miss.  Bailway,  9  2<?u;a,  487.  Scothom  v.  TA«  iS^ou^ 
Staffordshire  Bailway  Co.,  8  J?2:cA.  341.  Collins  v.  Bristol 
and  Exeter  Bailway  Co.,  Ct.  of  Ex.  25  L.  J.  B.  [jEJr<?A.,]  185 ; 
11  Exch.  790;  Ex.  Ghamb.  26  i.  J.  B,,  [Exch.,]  103;  1  H. 
d  N.  517;  fl^M««  of  Lords,  29  2i.  t/.  -B.,  [Exch,,]  41 ;  7  ilows^ 
of  Lords  Gases,  194.  FFeZJy  v.  The  West  Cornwall  Bailway 
Co.,  27  L.  J.  B.,  lExch.,]  181.  Mylton  v.  2%e  Midland  BaU- 
way  Co.,  28  id.  385 ;  4  B.  dk  N,  615.  Ci?a:o»  v.  (?reae  Tr««e. 
«r»  Bailway  Co.,  29  i.  J.  B,  165 ;  5  H.  dt  N,  274.) 

in.  The  defendants*  ofier  to  carry  the  plaintiffs'  goods 
from  the  city  of  New  York  to  Maysville,  at  a  fixed  rate  of 
freight,  accompanied,  as  it  was,  by  their  specific  instruc- 
tions as  to  the  manner  in  which  the  goods  were  to  be 
marked,  and  the  place  at  which  they  were  to  be  deliv- 
ered by  the  plaintiffs  for  carriage,  and  followed,  as  it 
was,  on  the  part  of  the  plaintiffs,  by  a  strict  compliance 
with  such  instractions,  constituted,  in  connection  with  such 
instructions  and  compliance,  a  special  contract  between 
the  parties,  by  the  terms  and  conditions  of  which  both  of 
them  were  bound.  {Van  Winkle  v.  Adams  Ex.  Co.,  3  Bob. 
59.)  It  is  frivolous  to  assert  that  what  took  place  between 
the  parties  amounted,  *'  at  most,  to  a  mere  unaccepted  offer 
to  contract,  on  the  part  of  the  freight  agent,"  and  that  *'  to 
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constitute  a  contract,  the  acceptance  should  be  shown  to 
have  been  made  to  the  party  who  made  the  ofier." 

IV.  By  holding  themselves  out  to  the  plaintiff  Lewis  M.  j 
Ricketts,  as  common  carriers  between  New  York  and 
Maysville,  and  specifying,  in   reply  to  his  inquiries,  the 

rate  of  freight  at  which  they  were  willing  to  undertake  the 
carriage  of  his  goods  between  those  places,  thereby  in- 
ducing him  to  part  with  the  possession  of  his  property, 
which  he  did  on  the  faith  of  their, representation,  the  de- 
fendants estopped  themselves  from  asserting  that,  as  respects 
that  portion  of  the  route  west  of  Parkersburg,  they  were 
n6t  carriers,  but  forwarders  merely.  The  case  presents 
every  feature  requisite  to  establish  an  estoppel  in  pais 
against  the  defendants.  {See  Dezell  v.  Odelly  3  ffill^  219 ; 
Plumb  V.  Cattaraugus  Ins.  Go.^  18  N.  Y.  394;  Brown  v. 
Bowettj  30  id,  541 ;  Oarlinghouse  v.  Whitwelly  51  Barb,  208 ; 
Weed  V.  Schenectady  and  Saratoga  R.  B,yl9  Wend,  534) 

V.  The  authority  of  their  freight  agent  to  undertake,  on 
behalf  of  the  defendants,  or  to  bind  them  by  his  admissions 
and  declarations,  has  not  been  questioned.  It  may  reason- 
ably be  inferred  from  the  general  character  of  his  agency, 
and  indeed  is  conceded  and  established  by  the  express 
terms  of  the  stipulation  and  findings  of  fact.  The  "  in- 
structions" given  to  the  plain  tift*  in  regard  to  the  matter 
by  the  freight  agent,  are  expressly  referred  to  in  both,  as 
"  the  defendants'  instructions,  aforesaid." 

VI.  Whether  we  regard  what  took  place  between  the 
parties  as  resulting  in  a  contract,  or  as  establishing  an 
estoppel,  the  defendants  became  liable  as  common  carriers 
for  the  safe  delivery  of  the  plaintiffs'  goods  at  Maysville, 
and  such  liability  was  in  nowise  restricted  by  the  docu- 
ment referred  to  in  the  sixth  finding  of  fact.  1.  That 
document  was  issued  to  the  carman  of  George  Bliss  &  Co., 
for  the  account  and  benefit  of  the  defendants.  The  de- 
fendants had  undertaken  the  carriage  of  the  goods  from 
the  city  of  New  York,  .and  had  specified  the  office  of  the 
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Camden  and  Amboy  Railroad  Co.,  pier  No.  1,  North  river, 
as  the  place  in  the  city  of  New  York  where  the  goods 
would  be  received  by  them  for  such  carriage.  Their  de- 
livery to  the  Camden  and  Amboy  company,  so  far  as  the 
plaintiffs  were  concerned,  was  a  delivery  to  the  defendants. 
2.  The  direction  at  the  foot  of  this  document,  suggesting 
its  delivery  to  the  defendants,  at  their  office,  No.  229 
Broadway,  in  exchange  for  a  bill  of  lading  to  be  issued  by 
them,  shows  condusiyely  that  it  was  not  intended  to  regu- 
late or  control  the  terms  of  transportation,  as  between 
them  and  the  plaintiffs,  but  only  as  between  them  and  the 
Camden  and  Amboy  Bailroad  Company.  With  its  terms, 
therefore,  the  plaintiffs  had  nothing  whatever  to  do.  If 
they  had,  it  does  not,  on  its  face,  purport  to  prescribe 
terms,  except  as  to  so  much  of  the  route  as  lies  between 
the  cities  of  New  York  and  Philadelphia,  and  ex  m  termini 
it  had  performed  its  office,  and  become  functus  officio  on 
the  delivery  of  the  merchandise  to  the  defendants'  agent, 
at  the  place  last  named.  3.  It  does  not  appear  that  George 
Bliss  &  Co.,  much  less  their  carman,  had  any  authority  to 
bind  the  plaintiffs,  by  accepting  a  bill  of  lading  containing 
terms  and  conditions  at  variance  with  those  which  had 
been  offered  by  the  defendants.  Neither  they  nor  their 
carman  were  authorized,  so  far  as  appears,  to  ship  the 
plaintiffs'  goods.  The  document  or  bill  of  lading  received 
by  the  carman  was  never  assented  to  or  ratified  by  the 
plaintiffs,  and  its  acceptance  by  the  carman  is  no  evidence 
of  such  assent  or  ratification.  {Brovm  v.  Eastern  B.  B.  Go., 
11  Gush,  97.  Prentice  v.  Decker^  49  Barb.  21.  Limhurger 
V.  WestcoU,  Id.  283.) 

VIL  The  direction  at  the  foot  of  the  bill  of  lading  issued 
by  the  Camden  and  Amboy  Railroad  Company,  requiring 
its  exchange  at  the  defendants'  office  for  a  bill  of  lading  to 
be  issued  by  the  defendants,  did  not  charge  the  plaintiffs 
with  any  obligation  to  make  such  exchange,  or  to  accept 
from  the  defendants  a  bill  of  lading  containing  restrictions 
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upon  their  liability,  not  previously  speciiied.  The  plain- 
tiffs parted  with  their  property,  in  reliance  upon  the  state- 
ment of  the  defendants'  freight  agent,  that  the  defendants 
would  carry  it  from  N^ew  York  to  Maysville  at  a  fixed 
rate  of  freight.  A  notice  given  to  them  by  the  person 
receiving  it,  to  the  effect  that  a  bill  of  lading  would  there- 
after be  issued  by  the  defendants,  on  demand,  does  not 
commit  them  to  the  acceptance  of  every  condition  of-  lim- 
itation which  the  defendants  may  thereafter  see  fit  to  in- 
sert in  such  bill  of  landing. 

John  Slo$8any  for  the  respondents. 

I.  The  facts  stated  in  the  stipulation,  Iq  respect  to  the 
interview  between  the  plaintifi's  and  the  defendants'  freight 
agent,  did  not  constitute  a  contract  between  the  parties. 
It  was  a  mere  verbal  inquiry,  by  the  plaintiffs,  as  to  what 
the  defendants  would  charge  for  carrying  the  goods  to 
Maysville,  the  answer  to  such  inquiry  and  directions,  how 
to  mark,  and  where  to  send  the  goods.  The  plain tifis 
were  not  bound  to  send  the  goods.  Had  the  plaintifis 
never  sent  the  goods,  the  defendants  could  not  have  in- 
sisted that  they  were  bound  to  do  so,  nor  would  they  have 
had  any  claims  for  freight  money,  or  damages,  if  the 
plaintifiis  had  refused  to  send,  after  a  demand  by  the  de- 
fendants, and  ofier  to  carry.  The  minds  of  the  parties 
had  never  met;  an  inquiry  had  been  answered^  and  the 
party  putting  the  question  had  then  retired,  and  for  aught 
that  appears,  the  defendants  never  knew  that  the  goods 
had  been  sent,  until  this  suit  was  brought.  It  is  of  the 
very  essence  of  a  contract  that  both  parties  should  be 
bound. 

n.  The  only  contract,  if  any  there  be,  was  created 
when  the  plaintiffs  delivered  the  goods  to  the  Camden  and 
Amboy  Railroad  Company,  and  received  the  bill  of  lading 
annexed  to  the  stipulation.  The  Camden  and  Amboy 
Railroad  Company,  in.  receiving  the  gqods  and  delivering 
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the  bill  of  lading,  were  acting  as  the  defendants'  agents. 
The  bill  of  lading  itself  was  expressed  to  be  a  *^  Baltimore 
and  Ohio  express  route  bill  of  lading/^  It  was  received 
by  the  plaintiffs  as  sach ;  it  could  not  have  been  received 
as  anything  else.  True,  there  was  a  direction  at  the  bot- 
tom, to  change  it  at  the  defendants'  office  for  one  of  the 
defendants'  own  bills  of  lading,  but  if  the  plaintiffs  did 
not  see  fit  to  do  this,  then  one  of  two  consequences  toX* 
lowed  :  Either  they  retained  it  for  what  it  was  expressed 
to  be,  a  "Baltimore  and  Ohio  express  route  bill  of  lad- 
ing ;"  or,  they  sent  their  goods  without  any  contract  at 
all  with  the  defendants,  in  which  latter  case,  as  the  loss 
occurred  after  the  delivery  by  the  defendants  to  the 
steamboat  on  the  Ohio,  at  the  termination  of  their  own 
road,  there  can  be  no  recovery.  As  the  plaintiffs  did  not, 
in  fact,  exchange  the  bill  of  lading  they  received,  for  one 
of  the  defendants'  own  bills,  the  bill  of  lading  so  received 
is  the  only  evidence  of  a  contract  between  the  parties  in 
the  case.  Had  they  exchanged  it,  they  would  have  re- 
ceived another  with  almost  the  precise  stipulations  con- 
tained in  this — if  anything,  more  stringent — as  will  be  seen 
by  referring  to  the  form  of  a  bill  of  lading  in  use  by  the 
defendants  at  that  time. 

III.  The  effect  of  a  bill  of  lading,  as  a  contract  between 
shipper  and  carrier,  is  too  well  settled  to  admit  of  disputa- 
tion ;  it  is  controlling.  (  White  v.  Van  Kirky  25  Barb,  16. 
Wolfe  V.  Myerey  S  Sandf:7.  Merch.  Mut.  Ins.  Co.  v.  Chasej 
1  E.  D.  Smithy  115.  Dorr  v.  Steam  Nov.  Go.y  1  Kern.  485. 
N.  J.  Nov,  Go,  V.  Merchants'  Bank,  6  How.  U,  S.  344.) 

IV.  By  the  express  provisions  of  this  bill  of  lading,  "  the 
shipper,  in  accepting  it,  agrees  to  all  its  terms  and  condi- 
tions," and  one  of  those  is  as  follows :  ^^  In  case  of  any 
loss  whereby  any  legal  liability,  or  responsibility,  shall,  or 
may  be  incurred,  that  company  shall  alone  be  held  an* 
Bwerable  therefor  in  whose  actual  custody  the  goods  may 
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be  at  the  time  of  the  happening  of  each  loss ;"  and  it  is 
admitted  by  the  stipulation,  ^Hhat  the  defendants'  line 
terminated  at  Parkersburg,  on  the  Ohio  river ;  that  the 
defendants  having  carried  the  said  merchandise  safely  to 
Parkersburg,  there  delivered  the  same  on  board  the 
steamboat  St.  Charles,  bound  down  the  Ohio  river,  to 
Maysville,  Ey.,  the  proprietors  of  said  steamboat  being 
engaged  in  the  transportation  of  freight,  as  common  car- 
riers, between  Parkersburg  and  Maysville,  aforesaid." 
The  steamboat  company,  and  not  'these  defendants,  are  the 
parties,  therefore,  responsible  for  the  loss. 

y.  The  freight  agent,  as  such,  had  no  authority  to  make 
such  a  contract,  even  if  a  contract  could  be  created  by  the 
mere  answer  to  a  question  of  inquiry.  It  was  for  the 
plaintiff  to  show  it,  if  he  had  the  authority. 

By  the  Courts  Oardozo,  J.  What  occurred  between  the 
plaintiff  and  the  defendants'  freight  agent  did  not  amount 
to  an  agreement 

The  plaintiffs  did  not  agree  to  ship  any  goods,  and  their 
sending  property  to  the  place  designated,  some  eighteen 
days  afterwards,  cannot  be  said  to  be  an  acceptance,  by 
them,  of  what,  putting  what  the  freight  agent  said  in  the 
strongest  light,  was  but  an  offer,  or  proposition,  on  the 
part  of  the  defendants.  (The  Chicago  dkc.  Railway  Go,  v. 
Dane,  dkc,  43  N.  Y.  240.)  When,  therefore,  on  the  19th 
of  September,  the  plaintiffs,  through  Bliss  &  Co.,  shipped 
the  goods  in  question  and  took  the  receipt  which  they  put 
in  evidence,  the  contract,  whatever  it  was,  was  made. 
That  contract  was  contained  in  the  receipt,  and  by  the  ex- 
press terms  of  it,  it  was  agreed  that  that  company  should 
alone  be  held  answerable  in  whose  actual  custody  the 
property  should  be  at  the  time  of  the  happening  of  loss, 
detriment,  or  damage ;  and,  as  the  fact  was  shown,  that 
the  loss  happened  after  the  property  had  been  delivered, 
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by  the  defendants,  to  the  steamboat  running  between 

Parkersburg    and  Majsville,  the  judgment    should   be 

affirmed. 

Judgment  affirmed  with  costs. 

[First  Dbpartmbht,  Gbnbbal  Tbbm,  at  New  York,  November  7,  1871. 
Ihqbaham,  p.  J.|  and  Cardoeo  and.  6te.  G,  Barnard^  Justices.] 


Maria  Galinger  vi.  Simon  Galingbr. 

This  court,  at  general  term,  can  not  only  entertain  an  appeal  from  an  order 
granting  alimony,  bat  may  order  a  reference  to  ascertain  a  suitable  amount 
to  be  allowed. 

A  decree  for  divorce  should  not  direct  the  payment,  by  the  defendant,  of 
arrears  of  alimony.  The  plaintiff  should  be  left  to  enforce  the  payment  of 
the  alimony  previously  ordered,  in  the  usual  way. 

Where  the  defendant's  property,  over  and  above  the  debts  owing  by  him, 
amounted  to  but  $12,660 ;  Held  that  alimony  to  the  amount  of  $600  annually 
was  full  as  much  as  should  have  been  allowed  to  the  plaintiff. 

APPEAL  from  an  order  made  at  special  term,  upon  the 
report  of  a  referee. 

By  the  Gaurt^  Ingraham,  P.  J.  The  questions  as  to  the 
appeal  from  the  order  granting  alimony,  and  from  the 
order,  as  made  by  the  judge,  instead  of  by  the  referee,  are 
decided  by  the  Court  of  Appeals  in  Forrest  v.  Forrest^ 
(25  N.  T.  501.)  As  to  the  first  question,  it  was  decided 
that  the  general  term  could  not  only  entertain  the  appeal, 
but  might  order  a  reference  to  ascertain  the  suitable 
amount  to  be  allowed.  As  to  the  second,  the  court  say : 
**  The  object  of  t^e  reference,  and  the  report  of  the  referee, 
is  to  inform  the  conscience  of  the  court;  but  it  is  the 
court,  not  the  referee,  who  adjudges  the  question  as  to 
what  is  a  suitable  allowance.  Hence,  there  can  be  no 
available  exception  to  the  report  of  the  referee,  or  to  his 
admission  or  rejection  of  evidence." 
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The  order  appealed  from  was  erroneoas  in  directing  the 
payment  of  arrears  of  alimony.  The  plaintiff  shonld  have 
been  left  to  enforce  the  payment  of  the  alimony  in  the 
ordinary  way.  .  Snch  was  the  decision  of  the  general  term 
of  this  district,  in  Hoffman  v.  Hoffman,  (55  Barb,  269.) 

I  do  not  think  the  evidence  on  the  part  of  the  plaintiff 
warranted  the  conclusion  that  the  defendant's  property 
was  worth  $52,000.  The  only  proof  is  that  some  one,  not 
named,  would  give  $40,000  for  the  Eighth  avenue  prop- 
erty, and  when  the  defendant  agreed  to  accept  that  price, 
instead  of  a  tender  of  a  proper  contract,  he  was  asked  to 
sign  one  in  blank.  This  he  properly  refused,  and  the 
whole  evidence  is  hardly  sufficient  to  overcome  the  evi- 
dence offered  on  the  part  of  the  defendant,  that  the  value 
of  that  property  was  much  less. 

The  same  difficulty  occurs  as  to  the  proof  relating  to  his 
debts.  The  defendant  swears  that  the  amount  exceeds 
$26,000.  Altliough  there  may  be  some  suspicion  as  to  one 
or  two  of  the  claims,  still  there  is  no  evidence  to  contra- 
dict him  in  regard  to  any  of  them.  In  the  absence  of  such 
proof,  it  can  hardly  be  just  to  the  party  to  fix  the  alimony 
on  the  supposition  that  he  had  sworn  falsely,  without  any 
evidence  to  prove  his  statements  untrue. 

The  value  of  the  property,  as  found  by  the  referee,  was 
$38,800,  and  the  indebtedness  was  $26,250;  this  would 
leave,  as  the  amount  of  his  property,  $12,550,  and  would 
not  warrant  alimony  to  the  extent  of  the  order. 

The  amount .  originally  fixed  by  the  order  of  Judge 
Barnard,  was  quite  as  much  as  should  have  been  allowed. 
If  the  plaintiff  will  stipulate  to  accept  that  sum,  $600  annu- 
ally, the  order  may  be  so  modified.  If  not,  the  order  is 
vacated,  and  the  case  sent  back  to  the  referee  for  such 
further  evidence  as  to  the  value  of  the  defendant's  estate 
as  may  be  offered  by  the  parties. 

[First  Dbpabthkht,  Qbvbbal  Tbbk,  at  New  York,  Norember  7,  1871. 
Jngrahamj  P.  J.,  and  Oeo,  O,  Bamardf  Jnstioe.] 
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A  promiae,  made  by  an  indiYidaal,  upon  a  valid  conaiderationi  to  pay  money 
to  a  third  person,  will  sustain  an  action  by  the  latter,  in  his  own  name, 
against  the  promisor. 

The  defendant,  in  consideration  of  goods  sold  and  delivered  to  him  by  a  firm 
of  y.  db  M.,  agreed  with  them  to  pay  the  plalnUfTs  firm  a  specified  smn, 
being  a  debt  due  from  V.  &  M.  to  them.  EOd  that  the  pla^Uff,  behog  the 
owner  oi  the  claim,  might  recover  thereon,  against  the  defendant 

The  bare  omission,  by  an  insolvent  debtor,  applying  for  a  discharge  under  the 

•  insolvent  laws  of  Massachusetts,  to  set  forth  a  particular  debt«  in  bis  peti- 
tion, will  not  vitiate  the  discharge,  where  the  omission  is  admitted  to  have 
been  neither  willftd  nor  fraudulent. 

Where  a  commissioner  of  insolvency  in  Massachusetts,  having  acquired  Juris- 
diction of  the  case,  a^udged  that  the  insolvent  had  assigned  his  estate  for 
the  benefit  of  his  creditors,  according  to  the  provisions  of  the  insolvent  law 
of  that  State,  and  had  in  all  things  conformed  to  the  directions  of  such  law, 
and  diecharged  the  insolvent  from  his  debts ;  fftld  that  the  record  in  Mass- 
achusetts must  be  deemed  conclusive  here. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  report  of  a  referee. 

Btf  the  Caurty  Geo.  G.  Barnard,  J.  This  action  is  prop- 
erly brought  by  the  plaintifl*  against  the  defendant 

It  has  been  finally  settled,  that  a  promise  made  by  a 
defendant,  upon  a  valid  consideration,  to  pay  a  third  per- 
son, will  sustain  an  actioji  by  the  tl^ird  person,  in  his  own 
name,  against  the  person  making  the  promise.  (Law^ 
renoe  v.  FoXy  20  N.  T.  268.)  In  this  case  the  defendant, 
in  consideration  of  goods  sold  and  delivered  to  him  by  a 
firm  of  Yiles  k  Monroe,  agreed  with  them  to  pay  the 
plaintiff's  firm  the  amount  in  question,  being  a  debt  due 
from  Viles  &  Monroe  to  them.  The  plaintiff  owns  the 
claim.  The  action,  as  between  the  parties  to  it,  arose  upon 
the  execution  of  the  covenant,  and  the  obligation  to  pay 
ran  for  twenty  years  thereafter.  This  time  has  not  ex- 
pired iinee  the  defendant  moved  into  this  State,  and  there- 
fore the  claim  is  not  barred  by  the  statute  of  limitations. 

The  defendant  has  been  discharged  under  the  insolvent 
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laws  of  Massachusetts,  and  the  discharge  would  bar  the 
collection  of  this  *claim  if  the  defendant,  in  his  petition, 
had  set  forth  the  same.  He  did  not  do  so.  The  omission 
is  admitted  to  have  been  neither  willful  nor  fraudulent, 
and  these  facts  present  the  question  of  the  effect  of  the 
discharge  on  this  debt.  I  think  this  discharge  is  good  to 
bar  a  debt  omitted  to  be  mentioned,  by,  mistake,  inaccu- 
racy or  ignorance.  (Small  v.  Graves,  7  Barb.  576.  '  Stan- 
t^n  V.  Ullis^  12  N.  Y.  575.)  The  record  in  Massachusetts 
must  be  deemed  conclusive.  No  question  is  made  but* 
that  the  insolvent  commissioner  acquired  jurisdiction  of 
the  case,  and  he  adjudged  that  the  insolvent  had  assigned 
his  estate  for  the  benefit  of  his  creditors,  according  to  the 
provisions  of  the  Massachusetts  insolvent  law,  and  had  in 
all  things  conformed  to  the  directions  of  such  law,  and 
fully  discharged  the  insolvent  from  all  his  debts. 

From  a  careful  examination  of  the  cases,  I  am  satisfied 
that  a  bare  omission  of  a  debt  does  not  vitiate  the  dis- 
charge, as  to  such  omitted  debt. 

I  think  the  referee  erred  in  holding  the  discharge  void  ' 
as  to  the  plaintifil:^  for  these  reasons,  and  that  the  judg- 
ment should  be  reversed,  the  order  of  reference  vacated, 
and  a  new  trial  granted  at  the  circuit,  costs  to  abide  the 
event. 

[First  Dbpartubnt,  Gbnbral  Tbbic,  at  New  Tork,  November  7,  1871. 
Ingrahamf  P.  J.,  and  Cardazo  and  Geo,  0,  Barnard^  Justices.] 
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defendants  in  error. 

In  an  indictment  for  perjaiy  charged  to  have  been  committed  on  the  trial  of  a 
cause  before  the  court  or  an  officer  thereof,  it  is  essential,  Ist.  That  the 
name  of  the  court  should  be  stated,  and  that  such  court  should  hare  a  legal 
existence;  2d.  That  the  offense  should  be  charged  to  have  been  committed 
in  the  county  in  which  the  indictment  was  found ;  and,'  8d.  That  it  should 
appear  on  the.&oe,*or  be  alleged  in  the  body,  of  the  indictment,  that  the 
eridenoe  on  which  the  assignment  of  perjury  is  based  was  material  to  the 
determination  of  the  issue,  or  at  least  proper  to  be  offered  on  the  trial  of 
such  issue. 

Where  an  indictment  alleged  that  the  action,  upon  the  trial  of  which  the  per- 
jury was  charged  to  have  been  committed,  was  pending  in  the  "  Supreme 
Court  of  the  city  of  New  York,"  and  that  the  referee  who  a[dmini8tered  the 
oath  was  appointed  by  the  "  Supreme  Court  of  the  city  and  county  of  New 
York ;"  Meld  that  the  indictment  was  faulty  in  matter  olt  substance. 

80,  where  it  nowhere  appeared,  in  the  indictment^  that  the  offense,  if  any,  was 
committed  within  the  city  and  county  of  New  York. 

Where  it  was  alleged,  in  the  indictment, "  that  it  then  became  and  was  a  mate- 
rial issue  to  be  tried  before  W.  C.  T.  whether  the  said  J.  G.  had  committed 
adultery,  as  alleged  by  the  plaintiff  in  the  said  action,"  but  it  was  nowhere 
alleged  that  the  evidence  adduced,  or  the  questions  calling  out  that  evidence, 
were  material  to  the  determination  of  that  issue,  no  information  being  given 
as  to  what  was  "  alleged  by  the  plaintiff  in  the  said  action ;"  Sdd  that  the 
indictment  was  fatally  defective. 
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BIT  of  error  to  the  New  York  general  Besaiofts^  to 
reverse  a  conviction  for  perjury. 


By  the  Courts  Geo.  G.  Barnard,  J.  In  an  indictment 
for  perjnry,  charged  to  have  been  committed  on  the  trial 
of  a  cause  before  the  court,  or  an  officer  thereof,  it  is 
essential,  1st  That  the  name  of  the  court  should  be  stated, 
and  that  such  court  should  have  a  legal  existence. .  2d.  That 
the  offense  should  be  charged  to  have  been  committed  in 
the  county  in  which  the  indictment  was  found;  and, 
3d.  That  it  should  appear  on  the  face,  or  be  alleged  in  the 
body,  of  the  indictment,  that  the  evidence  on  which  the 
assignment  of  perjury  is  based,  was  material  to  the  determ- 
ination of  the  issue,  or  at  least  proper  to  be  offered,  on  the 
trial  of  such  issue. 
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The  indictment  upon  which  thia  plaintiff  in  error  was 
convicted,  is  faulty  in  matters  of  substance:  1st.  It  is 
alleged  that  the  action,  upon  the  trial  of  which  the  per- 
jury is  charged  to  have  been  committed,  was  pending  in 
the  Supreme  Court  of  the  city  of  New  York,  and  that  the 
referee  who  administered  the  oath  was  appointed  by  the 
Supreme  Court  of  the  city  and  county  of  New  York. 
There  are  no  such  courts  known  to  the  law ;  certainly  none 
so  designated,  of  which  judicial  notice  can  be  taken,  as 
having  jurisdiction  of  an  action  for  divorce.  2d.  It  nowhere 
appears  in  the  indictment  that  the  offense,  if  any  there  be, 
was  committed  within  the  city  and  county  of  New  York. 
All  of  the  testimony  referred  to  in  the  indictment  may 
have  been  taken  out  of  the  county,  or  out  of  the  State  of 
New  York.  3d.  It  is  alleged  in  the  indictment,  "that  it 
then  became  and  was  a  material  issue  to  be  tried  before 
William  C.  Traphagen,  whether  the  said  John  Gowan  had 
committed  adultery,  as  alleged  by  the  plaintiff  in  the  said 
action  ;*'  but  it  is  nowhere  alleged  that  the  evidence  ad- 
duced, or  the  questions  calling  out  that  evidence,  were 
material  to  the  determination  of  that  issue.  No  informa- 
tion is  given  as  to  what  was  "  alleged  by  the  plaintiff  in 
said  action  ;**  and  therefore  it  cannot  appear  on  the  face 
of  such  indictment,  that  such  evidence  was  material.  The 
testimony  which  the  plaintiff  in  error  is  charged  with 
having  falsely  and  corruptly  given,  may  have  been  en- 
tirely immaterial.  Each  count  being  vitiated  by  all  of 
the  defects  above  pointed  out,  and  each  defect  being  a 
fatal  one,  it  is  unnecessary  to  consider  any  of  the  other 
points  made,  as  to  the  validity  of  the  indictment,  or  any 
of  the  questions  arising  as  to  the  admissibility  of  evidence 
offered  at  the  trial. 

The  judgment  of  the  court  of  general  sessions  should  be 
reversed.  Judgment  reversed. 

[First  Dbpabtmbkt,  Gkitbbal  Tbbm,  at  New  Tork,  NoTember  7,  1871, 
Ingrdhamf  P.  J.,  and  Cardoso  and  Oeo,  Q,  Barnard,  Justices.] 


, 


NEW  YORK-NOVEMBER,  1871.  37 


Roberts  vs.  Bbrdell. 

Where  a  pledgee  oif  bonds,  after  the  payment  of  the  loan  for  which  they  were 
pledged,  promises  to  return  the  same,  but  on  demand  made,  refuses  to  do 
so,  an  action  will  lie  for  their  conversion ;  in  which  the  plaintiff  will  be  ez^ 
titled  to  recover  the  value  of  the  bonds,  with  interest. 

The  statute  of  limitations  does  not  commence  running,  against  such  an  action, 
imtU  the  time  of  the  demand  and  reftisal. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  action  was  brought  for  the  conversion  of  certain 
bonds.  The  referee  found  the  following  facts,  viz :  That 
on  the  7th  of  February,  1860,  Alfred  B.  Seymour  was  the 
owner  and  possessed  of  four  bonds  of  the  Long  Dock 
Company,  a  corporation  organized  under  the  laws  of  the 
State  of  New  Jersey.  Such  bonds  were  each  given  for  the 
sum  of  $1000,  and  were  numbered  respectively  KTos.  100, 
154,  205  and  207.  Such  bonds  bore  interest  at  the  rate 
of  seven  per  centum  per  annum,  payable  semi-annually, 
on  the  first  days  of  June  and  December  in  each  year,  on 
presentation  of  the  semi-annual  coupons  thereto  attached. 
All  the  coupons  not  yet  due  at  said  times  were  then  at- 
tached to  said  bonds.  On  that  day  the  defendant  loaned 
to  said  Seymour  the  sum  of  $1600,  and  received  from  him 
two  of  said  bonds,  (Nos.  100  and  154,)  with  the  June 
1860,  and  subsequent  coupons  attached,  as  collateral  secu- 
rity. On  the  26th  day  of  March,  1860,  the  defendant 
loaned  Seymour  the  further  sum  of  $800,  and  received 
from  him  one  of  said  bonds,  (No.  205,)  with  the  June 
1860,  and  subsequent  coupons  attached,  as  collateral  secu- 
rity. On  the  5th  day  of  June,  1860,  the  defendant  loaned 
to  said  Seymour  the  further  sum  of  $800,  and  received 
from  him  one  of  said  bonds,  (No.  207,)  with  the  Decem- 
ber I860,  and  subsequent  coupons  attached,  as  collateral 
security.  Each  of  said  loans  was  a  separate  transaction, 
and  said  loans  were  severally  payable  on  demand.    All  of 
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said  loans  were  made  by  the  defendant  in  his  individnal, 
and  not  in  any  official  capacity.  Each  of  said  loans  was 
repaid  to  said  defendant  within  thirty  days  after  date,  by 
said  Seymour.  In  June  1861,  Seymour  demanded  of  the 
defendant  the  return  of  said  bonds,  which  the  defendant 
refused  to  make,  and  the  defendant  has  not  since  made 
such  return  to  said  Seymour  or  his  assigns.  On  the  10th  • 
day  of  April,  1867,  Seymour  duly  assigned  said  bonds 
and  coupons,  together  with  all  his  claims  and  demands 
against  the  defendant  therefor,  or  for  the  conversion 
thereof,  to  the  plaintiff.  In  June  1861,  the  said  four  bonds 
and  coupons  were  worth  the  sum  of  $4000.  The  interest 
upon  said  sum  from  the  last  day  of  June  1861,  was  the 
sum  of  $2160.51.  This  action  was  commenced  on  the 
23d  day  of  April,  1867. 

As  conclusions  of  law,  the  referee  found :  1st.  That  the 
defendant,  in  June  1861,  wrongfully  converted  the  said 
four  bonds,  with  their  coupons,  to  his  own  use.  2d.  That 
the  plaintiff  was  entitled  to  recover  the  value  of  said 
bonds,  viz.  $4000,  with  interest,  amounting,  in  all,  to  the 
sum  of  $6160.51.  3d.  That  the  plaintiff  was  entitled  to 
judgment  for  said  sum  of  $6160.51,  and  the  costs  of  this 
action. 

Judgment  was  entered  accordingly. 

Samuel  J.  Glassey  and  Charles  Tracy,  for  the  appellant 
Davis  &  Hdaail,  for  the  respondent 

< 

By  the  GouH,  Geo.  G.  Baritard,  J.  In  1866,  the  defend- 
ant  was  the  vice  president  of  the  Long  Dock  Company. 
One  Alfred  B.  Seymour  was  a  contractor  with  them  for 
building  a  tunnel  under  Bergen  Hill.  Seymour's  con- 
tract provided  that  he  should  be  paid,  partly,  in  the  bonds 
of  the  company,  by  the  defendant,  who  was  acting  pres- 
I  ident,  upon  Seymour's  requisitions  on  the  company.     The 
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company  waa  trying  to  negotiate  a  large  amount  of  its 
bonds,  for  nearly  par,  and  for  the  purpose  of  keeping  them 
out  of  the  market,  pending  the  negotiation,  the  defendant 
promised  Seymour  to  loan  him,  of  his  individual  funds, 
eighty  per  cent,  on  Seymour's  bonds,  until  they  reached 
par,  if  he  would  not  place  them  in  the  market.  The  de- 
fendant made  three  loans,  aggregating  $3200,  and  received 
as  a  pledge  four  bonds,  of  (1000  each.  The  amounts  of 
these  loans  were  charged  by  Berdell,  in  his  monthly  ac- 
counts with  the  company,  as  advances  made  to  Seymour, 
by  him,  and  were  so  allowed  and  paid  to  the  defendant, 
by  the  company.  When  the  defendant  was  detected  in 
this,  by  the  plaintiff's  assignor,  he  excused  the  matter,  as 
a  mistake,  and  agreed  to  return  the  bonds  to  Seymour. 
But  upon  demand  being  made  of  him  for  them,  he  refused 
to  return  them,  and  the  plaintiff's  assignor,  Seymour,  sued 
as  for  a  conversion  of  the  bonds. 

I  fail  to  discover  any  error  on  the  part  of  the  referee, 
in  the  admission  or  rejection  of  evidence. 

The  motion  to  dismiss  the  complaint  was  properly  denied. 
The  evidence  before  the  referee,  upon  the  merits,  was 
conflicting,  and  his  decision  is  final. 

The  action  is  not  barred  by  the  statute  of  limitations. 
The  statute  commenced  running  when  the  demand  was 
made,  and  when  the  defendant  refused  to  deliver  the 
bonds.  This  occurred  in  June  1861,  and  the  action  was 
commenced  in  April  1867. 

The  judgment  must  be  affirmed,  with  costs,  and,  conse- 
quently. Justice  Brady's  order  should  also  be  affirmed. 

[First  Dbpabtmbht,  Gbhbbal  Tbbk,  at  New  Toi^,  November  7,  1871. 
C^rdozo  and  Oeo,  O.  Barnard^  Justices.] 
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In  thb  mattbr  of  the  application  of  thi  Commissionsbs 
OF  CsNTRAL  Park^  relative  to  the  opening  of  certain 
new  avenues,  roads  and  public  squares. 

(BiTenlda  Park— Sutpben's  App«aL] 

From  an  order  made  at  a  speciil  term,  conflrmiDg  a  report  of  commissioners 
of  estimate  and  assessment  for  opening  aTennes,  or  public  places,  in  the  city 
of  New  Toi%,  an  appeal  lies  to  the  general  term. 

Where  the  report  of  commiasioaen  was  erroneons  in  not  iUowing  to  property 
owners  the  Talne  of  streets  which  had  been  closed  and  discontinued,  and  it 
was  referred  back  to  them  to  correct  their  report,  by  an  order  in  which  the 
Talue  was  estimated  by  the  court,  and  the  commissioners  were  ordered  to 
revise  and  correct  their  report  by  allowing  certain  amounts  mentioned  in 
the  order ;  Edd  that  such  order  was  erroneous. 

An  order  to  refer  a  report  back  for  reyision  and  correction  is  proper ;  and  such 
order  may  be  repeated,  so  long  as  the  commissioners  continue  to  err  in  the 
rules  by  which  they  are  goTemed ;  but  no  authority  is  given  to  Uie  emrt  to 
make  such  estimate  of  damages. 

When  oommissioners  make  a  report,  which  the  court  holds  to  be  erroneousi 
and  refers  it  back  to  them,  the  commissioners  should  correct  their  report  on 
the  principles  laid  down  by  the  cburt ;  but  the  fixing  of  the  Talnation  of  the 
land  is  within  the  peculiar  province  of  the  commissioners. 

The  commissioners  should  be  governed  by  the  law  as  laid  down  by  the  court ; 
and  it  is  not  becoming  in  them  to  say,  in  their  second  report,  that  they  be- 
lieve th^  had  adopted  the  proper  rule  in  the  first  instance ;  that  the  ad 
of  making  such  report  is  not  the  result  of  their  deliberation,  or  judgment, 
but  that  they  make  the  same  in  obedience  to  the  order  of  the  court.  Such 
report  should  not  be  received  from  them. 

APPEAL,  by  John  8.  Sutphen,  from  several  orders,  or 
judgments,  made  in  this  matter  at  special  term,  by 
the  Hon.  George  G.  Barnard,  Justice,  and  dated  respect- 
ively on  the  11th  day  of  July,  1871,  on  the  19th  day  of 
July,  1871,  and  on  the  2l8t  day  of  July,  1871,  and  from 
each  of  said  three  judgments,  or  orders  severally,  and  from 
each,  and  every  part  of  each,  of  said  several  judgments,  or 
orders,  by  which  order,  dated  the  11th  day  of  July,  1871, 
the  report  of  the  commissioners  herein  was  confirmed, 
with  certain  exceptions,  and  as  to  those  exceptions  sent 
back  to  be  corrected,  by  awarding  certain  additional  sums 
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of  money  to  persons  designated  by  said  jnstice ;  and  by 
which  prder,  dated  the  19th  day  of  Jnly,  1871,  the  order 
of  the  11th  day  of  Jnly,  was  amended  j  and  by  which  or- 
der, dated  the  2l8t  day  of  Jnly,  1871,  the  report  of  the 
commissioners,  as  amended  nnder  the  orders  made  on  the 
11th  and  19th  days  of  July,  was  confirmed. 

The  following  opinion  was  delivered  by  Jpstice  Babkard, 
at  special  term,  on  making  the  order  of  Jnly  11, 1871. 

Gbo.  G.  Barnabd,  J.  The  objections  to  the  confirma- 
tion of  the  report  of  the  commissioners,  with  but  two  ex- 
ceptions, hereafter  noted,  were  principally  directed  to  the 
awards  made  by  the  commissioners  for  the  property  taken 
in  this  proceeding,  though  these  objections  were  presented 
nnder  various  forms,  involving  questions  as  to  the  value 
of  the  riparian  rights  of  owners  of  upland  lots,  or  the  re- 
versionary interests  of  the  adjoining  proprietors  in  the 
streets  laid  down  upon  the  map  of  1807. 

The  commissioners  seem  to  have  meted  out  to  all  these 
parties  substantial  justice,  and  to  have  considered  these 
questions  in  making  their  fiual  awards,  leaving  only  the 
naked  question  as  to  the  amount  of  the  award.  Upon 
this  point  the  decision  of  the  commissione.rs  is  final  and 
conclusive,  having  all  the  effect  of  a  verdict  of  a  jury,  and 
the  court  will  not  interfere  in  this  respect.  {Matter  of 
Furman  street,  17  Wend.  649.  Matter  of  John  and  Cherry 
streets,  19  id.  659.  Matter  of  Pearl  street.  Id.  651.  Mat- 
ter of  WiUiam  and  Anthony  streets.  Id.  678.  Matter  of  Bush- 
wick  avenue,  48  Barb.  9.  Matter  of  South  Seventh  street^ 
Id.  12.)  It  is  only  where  some  erroneous  principle,  or 
rule  of  valuation,  has  been  adopted,  or  some  'mistaken 
view  of  the  law  governing  the  rights  of  the  parties  in 
interest,  has  controlled  their  action,  that  the  court  will 
send  back  the  report  for  correction.  {Matter  of  Central 
Park  extension,  16  Abb.  56.  Matter  of  Commissioners  of 
Central  Parky  51  Barb,  277.)     It  seems  to  me  quite  clear 
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that  such  a  mistake  has  been  committed  by  the  commis- 
eioners  in  their  action  in  regard  to  the  Bloomingdale  road, 
and  the  land  lyinj^  within  the  boundaries  of  the  old 
Twelfth  avenue.  In  the  latter  case  the  commissioners 
have  failed  to  make  any  awards,  in  some  instances  for  a 
part,  and  in  other  instances  for  the  whole  of  the  property 
so  situated,  though  it  appears  that  awards  were  originally 
made  for  some  of  this  identical  land.  By  the  report  it  is 
conceded  that  the  title  to  this  strip  of  land  is  in  the  adjoin- 
ing owners,  and  the  enclosing  of  the  same  within  the 
boundary  lines  of  the  adjoining  lots,  without  increasing 
the  awards,  is  substantially  taking  private  property  with- 
out making  just  compensation  therefor,  and  therefore 
comes  within  the  constitutional  prohibition. 

In  regard  to  Bloomingdale  road,  it  was  admitted  on  the 
argument  that  this  is  an  old  road,  originally  laid  out  with- 
out compensation,  (Act  of  June  19th,  1703,)  the  title  to 
which  is  presumptively  in  the  owners  of  the  adjoining 
land,  with  a  right  of  way,  only,  in  the  public,  and  that  on 
the  discontinuance»of  the  road,  the  same  belongs  to  the 
adjoining  owners,  in  fee  simple  absolute,  {Cridney  v.  Earl^ 
12  Wmd.  98.  Hooker  v.  Utiea  tic.  Tump.  B.,  Id.  377. 
Jackson  v.  Hathaway^  15  John.  441.*  Matter  of  Central  Park 
extension^  16  Abb,  56.     3  Kenfs  Com,  557.) 

I  think  it  cannot  be  seriously  questioned,  that  under 
the  act  of  1867,  this  road  was  closed,  and  that  the  fee  of  the 
same  is  now  discharged  from  any  easement  in  favor  of  the 
public.  The  map  of  the  commissioners,  closing  the  road, 
was  filed  in  October,  1868,  and  the  title  to  the  same  will 
not  vest  in  the  city  until  the  confirmation  of  this  report, 
during  all  of  which  time  the  adjoining  owners  have  been 
seised  of  the  land  lying  within  the  road.  Again,  it  ceases 
to  be  a  public  road  when  used  for  a  park.  (Matter  of  Cen- 
tral Park  extension^  16  Abb.  56.)  By  these  proceedings 
the  fee  of  the  road,  and  not  a  mere  easement,  is  to  be  ac- 
quired.    {Laws  of  1867,  ch.  567,  act  of  1813,  &c.)    The 
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commissioners  have,  however,  treated  the  matter  as  if  the 
owners  had  a  mere  reversionary  interest  in  the  road^  in- 
stead of  a  fee,  and  have  awarded  only  a  nominal  amount 
to  unknown  owners,  for  the  fee. 

I  have  gone  over,  with  great  care,  the  awards  made  for 
the  property  adjoining  the  Twelfth  avenue  and  filoom- 
ingdale  road,  and  have  calculated  the  amount  which 
would  he  a  just  and  equitable  compensation  for  the  por- 
tion of  the  Twelfth  avenue  and  Bloomingdale  road  above 
referred  to,  and  affected  by  these  proceedings,  adopting 
as  a  basis,  the  values  fixed  by  the  commissioners,  and  tak- 
ing into  consideration  the  increased  awards  made  for  the 
Bloomingdale  lots,  and  the  substantial  awards  made  in 
some  cases  for  a  part  of  the  old  Twelfth  avenue. 

The  report  will,  therefore,  in  accordance  with  the  views 
above  expressed,  be  confirmed  as  to  all  other  matters,  and 
will  be  sent  back  to  the  same  commissioners  with  instruc- 
tions to  revise  the  same,  by  increasing,  the  awards  of  the 
following  persons,  who  are  affected  in  these  two  respects, 
by  the  amounts  set  opposite  their  names  : 

H.  W.  T.  Mali,  for  his  interest  in  the  fee  of  old  Twelfth 
avenue  and  Bloomingdale  road,  $11,025.  William  R. 
Roberts,  for  his  interest  in  the  fee  of  old  Twelfth  avenue 
and  Bloomingdale  road,  $19,950.  James  De  Peyster,  for 
his  interest  in  the  fee  of  old  Twelfth  avenue,  $2700. 
Peter  Cooper,  for  his  interest  in  the  fee  of  old  Twelfth 
avenue,  $5000.  John  H.  Power,  for  his  interest  in  the 
fee  of  old  Twelfth  avenue,  $5000.  George  H.  Peck,  for 
his  interest  in  the  fee  of  old  Twelfth  avenue,  $2500.  An- 
drew Carrigan,  for  his  interest  in  the  fee  of  old  Twelfth 
avenue  and  Bloomingdale  road,  $14,735.  John  H.  Power 
and  Lewis  J.  White,  for  their  interest  in  the  fee  of  old 
Twelfth  avenue  and  Bloomingdale  road,  $17,625.  Un- 
known owner,  for  his  interest  in  the  fee  of  old  Twelfth 
avenue,  $9020.  Eli  White,  for  his  interest  in  the  fee  of 
old  Twelfth  avenue  and  Bloomingdale  road,  $12,050.     The 
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PoBt  estate,  for  their  interest  in  the  fee  of  old  Twelfth 
avenne  and  Bloomingdale  road,  $102,900.  David  F.  Tie- 
manu,  for  his  interest  in  the  fee  of  old  Twelfth  avenue, 
f4950.  The  estate  of  Eennaday,  for  their  interest  in  the 
fee  of  Bloomingdale  road,  $6250.  The  Society  of  the 
New  York  Hospital,  for  their  interest  in  the  fee  of  the 
Bloomingdale  road,  $5500. 

No  re-assessment  will  l^e  necessary  in  order  to  carry  into 
effect  these  directions,  as  the  commissioners  have  still 
ample  power  to  assess  upon  the  mayor,  aldermen  and  com- 
monalty, a  sum  sufficient  to  make  necessary  corrections. 

The  objections  which  might  be  raised  to  an  entire  reviet!^ 
of  the  report,  on  account  of  delay,  will  be  thus  obviated, 
as  the  necessary  alterations  can  be  made  immediately,  and 
when  these  are  made,  substantial  justice  will  be  done  to 
all  parties ;  the  interests  of  the  public  will  be  protected, 
and  the  report  will  then  be  confirmed. 

Let  the  commissioners  file  their  amended  report  next 
Tuesday,  and  an  order  be  entered  in  conformity  with  these 
suggestions. 

The  commissioners  made  a  supplemental  report,  dated 
July  20,  1871,  as  directed  by  the  order  of  July  11th,  in 
which  they  stated  that  ^'  in  making  this  addition  to  their 
previous  report,  and  thus  increasing  some  of  the  awards 
for  damages  which  they  heretofore  made,  the  commission- 
ers desire  hereby  to  record  the  fact  that  the  act  is  not  the 
result  of  their  deliberation  or  judgment.  They  believe 
that  they  adopted  the  proper  rule,  and  made  full  and  ade- 
quate compensation  to  all  parties,  in  and  by  their  previous 
report;  and  their  present  action  is  not  of  their  own  voli- 
tion, but  simply  the  performance  by  them  of  what  they 
regard,  under  the  order  of  the  court,  as  merely  a  clerical 
duty.  They  yield  obedience  to  the  order  of  the  court, 
but  deem  this  explanation  proper,  so  that  it  may  not  be 
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eapposed  that  the  increase  of  awards  has  the  sanction  of 
their  official  oaths.    It  has  not.*' 

The  report  of  the  commissioners,  as  amended,  was  con- 
firmed  by  the  order  dated  July  21,  1871. 

Lewii  L.  Delafieldj  for  the  appellant. 

Biohard  O'Oorman,  for  the  Mayor  &c,  of  New  York. 

Inorahah,  p.  J.  This  is  an  appeal  from  an  order  of  the 
special  term  confirming  the  report  of  the  commissioners 
of  estimate  and  assessment  An  objection  is  takpn  that 
each  a  proceeding,  when  confirmed  by  a  special  term,  is 
final,  and  that  no  appeal  will  lie  to  the  general  term. 
There  haVe  been  such  decisions  made  by  former  general 
terms.  In  the  Bowery  Extension  case^  (2  Abb,  368,)  it  was 
held  that  an  appeal  would  not  lie  to  the  general  term, 
although  the  judge  admitted  the  language  of  the  act  of 
1854  to  be  broad  enough  to  cover  the  case  of  a  special 
proceeding ;  because  the  statute  made  the  order  of  con* 
firmation  final  and  conclusive. 

So  in  The  Mayor  v.  JErben,  (38  N.  T.  311,)  the  Court  of 
Appeals  held  that  the  jurisdiction  is  confined  to  the  Supreme 
Court,  and  the  decision  is  not  reviewable  in  the  Court  of 
Appeals.  The  judge  adds  that  ^^  it  is  subject  to  an  appeal 
to  the  special  term  of  the  Supreme  Court,  and  no  other 
judge,  jury,  court  or  referee  has  the  slightest  authority  to 
examine  into  the  matter."  It  is  proper  here  to  remark, 
that  when  the  act  under  which  these  proceedings  were 
taken  was  passed,  there  was  no  special  term  of  the  Su- 
preme Court,  and  that  the  act  of  1813  (2  B.  8. 411)  directs 
the  report  to  be  made  to  the  Supreme  Court  Nothing  in 
it  is  said  of  the  special  term ;  nor  is  there  anything  in  the 
statute  which  conteniplates  any  other  action,  except  that 
of  a  full  court 

In  the  Matter  of  Canal  and  Walker  streets^  (12  N.  7. 411,) 
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the  Court  of  Appeals  held  that  the  appellant  having  been 
heard  before  the  special  and  general  terms  of  the  Supreme 
Court,  were  within  the  provisions  of  the  act  of  1854,  in 
regard  to  special  proceedings,  and  were  entitled  to  a  hear- 
ing in  the  Court  of  Appeals,  were  it  not  for  the  provision 
which  made  the  decision  of  the  Supreme  Court  final. 

In  the  Matter  of  Seventt/sixth  street^  (12  Abb,  317,)  the 
same  decision  was  referred  to,  at  special  term.  In  that 
case,  however,  the  right  to  appeal  was  only  doubted  be- 
cause of  the  previous  decision ;  and  it  was  added  that  the 
decision  in  the  Bowery  case  was  conclusive  on  a  special 
term,  (intil  the  decision  should  be  reviewed  at  general 
term.  The  act  of  1854  was  undoubtedly  broad  enough  to 
include  these  proceedings,  and  this  was  conceded  by  Judge 
Hunt,  in  12  N.  T.  411.  But  whatever  view  may  have 
been  taken  of  these  proceedings,  heretofore,  the  late  de* 
cision  of  the  Court  of  Appeals,  in  the  Bensselaer  and  Sar^ 
atoga  B,  B.  Co,  v.  Davis,  (43  N.  T.  137,)  has  a  strong  bear- 
ing upon  the  question  of  appealability  of  the  order  of 
confirmation. 

The  general  railroad  act  (Laws  of  1850,  ch.  140)  provided 
for  taking  lands  for  a  railroad  on  similar  proceedings,  to 
be  submitted  to  the  Supreme  Court,  and  after  a  second 
review  in  the  court,  makes  the  decision  of  the  court  final 
and  conclusive  between  the  parties.  This  act  was  passed 
before  the  act  of  1854,  providing  for  a  review  of  special 
proceedings. 

In  1  Keman,  276,  the  Court  of  Appeals  held  that  such 
proceedings  were  final  in  the  Supreme  Court,  and  that  an 
appeal  would  not  lie  to  the  Court  of  Appeals.  But  in  the 
case  of  the  Bensselaer  and  Saratoga  B.  B,  Co.  v.  Davis,  that 
court  has  lately  decided  that  such  an  appeal  will  lie.  The 
court  say  the  order  appointing  the  commissioners  is  a 
special  proceeding,  from  which  an  appeal  to  the  general 
term  lies,  under  chapter  270  of  the  laws  of  1854 ,  and  it  is  a 
final  order  affecting  a  substantial  right,  made  in  a  special 
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proceeding.  And  I  cannot  but  conclude  that  the  Court  of 
Appeals  intend  to  hold  such  proceedings  to  be  appealable 
under  the  act  of  1854.    But  whether  the  same  is  or  is  not 

*  appealable  to  the.  Court  of  Appeals,  it  seems  to  me  that 
the  Supreme  Court,  in  general  term,  has  the  inherent  right 
to  review  any  proceedings  in  the  court,  where  the  power  is 
placed  generally  in  the  Supreme  Court,  and  is  not  by  stat- 
ute confined  to  the  special  term.  If  reviewed  by  the  gen- 
eral term,  it  is  still  the  act  of  the  Supreme  Court;  and 
until  finally  disposed  of,  the  proceeding  is  before  the  Su- 
preme Court,  and  within  the  provision  of  the  statutes 
which  make  the  decision  of  the  Supreme  Court  fin^l. 

I  am  of  the  opinion,  therefore,  that  the  cases  holding 

•  that  an  appeal  does  not  lie  to  the  Supreme  Court  in 
general  term,  should  be  overruled,  and  the  appeal  sus- 
tained. Where  an  amount  of  property,  exceeding  five 
million  of  dollars,  is  taken  from  the  owners  on  a  valuation 
made  by  commissioners,  it  seems  hard  to  deny  them  the 
right  to  review  the  legal  questions  which  arise  on  the  de- 
cision of  a  single  justice,  unless  expressly  forbidden. 

There  are  various  •objections  made  to  this  report  It  is 
unnecessary  to  notice  any,  except  that  made  to  the  order 
referring  it  back  to  the  commissioners  to  correct  their 
report,  in  regard  to  the  streets  which  had  been  closed. 
The  first  report  was  erroneous  in  not  allowing  the  valae 
of  such  streets.  In  the  order  referring  it  back,  the  value 
was  estimated  by  the  court,  and  the  commissioners  were 
ordered  to  revise  and  correct  their  report,  by  allowing  the 
amounts  mentioned  in  the  order,  and  to  file  their  corrected 
report  at  a  day  mentioned  therein. 

The  order  referring  the  report  back  for  revision  and 
correction,  was  proper,  and  such  order  might  be  repeated 
so  long  as  the  commissioners  erred  in  the  rules  by  which 
they  were  governed. 

The  power  to  estimate  the  loss  and  damage  is  given,  by 
the  act  of  1813,  to  the  commissioners,  solely,  and  when 
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the  report  is  sent  back  for  revisal  and  correction,  it  is  for 
the  commissioners  to  revise  and  correct  it ;  and  any  new 
report  may  be  referred  back  to  them,  as  often  as  right  and 
justice  shall  reqnire,  .until  a  report  shall  be  made  which 
the  court  shall  confirm. 

Ko  authority  is  given  to  the  court  to  make  such  estimate 
of  damages.  If  any  such  power  existed  in  the  court,  there 
would  be  no  need  of  referring  it  back  to  the  commission- 
ers, but  the  court  could  at  once  direct  such  allowances 
to  be  made. 

Besides,  the  commissioners  have  not  made  any  proper 
report  on  such  order  referring  it  back  to  them.  In  their 
report,  they  say  the  act  is  not  the  result  of  their  delibera- 
tion or  judgment;  that  they  make  the  report  in  obedience 
to  the  order  of  the  court  Such  a  report  should  not  have 
been  received  from  them. 

When  the  case  was*  sent  back  to  the  commissioners, 
they  should  be  governed  by  the  law  as  laid  down  by  the 
court;  and  it  was  not  becoming  in  the  commissioners  to 
say  they  believed  they  had  adopted  the  proper  rule  in  the 
first  instance,  in  opposition  to  the  opinion  expressed  by 
the  court. 

The  court  held  their  first  report  erroneous,  and  they 
should  have  corrected  it  on  the  principles  laid  down  by 
this  court;  but  the  fixing  the  valuation  of  the  land  was 
within  the  peculiar  province  of  the  commissioners.  It 
may  be  doubted  whether,  in  ordinary  cases,  the  court 
should  interfere  as  to  the  actual  valuation,  unless  it  ap- 
pears some  legal  principle  has  been  violated. 

For  these  reasons,  we  think  the  order  appealed  from 
must  be  set  aside. 

It  is  to  be  regretted  that  a  new  report  cannot  at  once  be 
made  by  the  present  commissioners;  but  as  two  of  them 
are  away,  and  cannot  act  in  the  matter,  it  will  be  neces- 
sary to  send  the  case  to  new  commissioners.  These  will 
be  named  on  settlement  of  the  order. 
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Cardozo,  J.  I  concur  that  the  order  is  appealable.  As 
bearing  upon  that  question^  the  case  of  King  v.  The 
Mayw  (fee,  (36  N.  F.  190,)  may  be  added  to  the  author- 
ities referred  to  by  Judge  Ingraham. 

I  also  agree  that  the  court  had  not  the  power  to  direct 
the  commissioners  to  estimate  the  damage  at  a  sum  which 
the  judge  fixed,  instead  of  leaving  it  to  the  commissioners ; 
and  that  for  that  reason  the  order  should  be  reversed,  and 
the  matter  take  the  course  suggested  by  Judge  Inoraham. 

Order  reversed. 

[FiBflT  I>SFABTXBVT,  Obvbxal  Tbbm,  at  New  Tork,  Norember  7,  1871. 
ifyroAtfiii,  P.  J.,  and  GardiM  Justice.] 


Oliver  W.  Marvin  vt.  Samuel  A.  Lewis  and  others. 

The  time,  within  which  actions  for  the  recovery  of  real  property  must  be 
brought,  is  governed  by  chapter  II  of  the  Code,  and  not  by  chapter  III, 
which  relates  to  "  actions  tiher  than  for  the  recovery  of  real  property." 

Where  a  deed,  executed  by  husband  and  wife,  is  set  aside  because  of  the  hus- 
band's unsoundness  of  mind,  no  deductions  can  be  made  on  account  of  the 
value  of  the  wife's  right  of  dower,  nor  for  taxes  and  assessments  paid  since 
the  execution  of  the  deed. 

Such  a  deed  passes  nothing ;  and  the  wife  could  not  convey  her  inchoate 
right  of  dower.  She  could  only  release  it  to  some  one  having  the  legal 
estate  in  the  land. 

A  deed  being  void,  the  heir  of  the  grantor  may  recover  the  land  attempted  to 
be  conveyed.  And  the  court,  in  declaring  such  deed  void  in  law,  cannot 
impose,  as  a  condition,  that  it  shall  be  treated  as  good,  so  far  as  to  require 
the  plaintiff  to  repay  what  has  been  paid,  by  the  occupant,  for  taxes  and 
assessments. 

APPEAL,  by  the  defendants,  from  a  judgment  entered 
upon  the  report  of  a  referee. 
The  action  was  brought  by  the  plaintiff,  the  only  son 
and  heir  of  David  D.  Marvin,  deceased,  to  set  aside  a  deed 
executed  by  said  David  D.  Marvin  and  Mary  Augusta,  his 
Vol.  LXI.  4 


50  CASES  IN  THE  SUPREME  COURT. 

MarTiu  v,  Lewis. 

wife,  to  Susan  M.  Whittlesey,  dated  October  17,  1850,  and 
recorded  June  13,  1851.  The  deed  was  sought  to  be 
avoided  on  the  ground  of  David  D.  Marvin's  unsoundness 
of  mind  at  the  time  of  the  execution  of  the  conveyance. 
Some  of  the  defendants  were  in  possession  of  the  prem- 
ises, claiming  title  thereto,  by  divers  mesne  conveyances, 
under  Susan  M.  Whittlesey,  the  grantee.  At  the  time  of 
the  execution  of  the  deed,  and  the  death  of  the  grantor, 
David  D.  Marvin,  the  plaintift*,  was  an  infant  He  became 
of  age  in  1862.  The  present  action  was  brought  within 
ten  years  after  the  disability  ceased.  The  referee  found 
the  fact  of  David  D.  Marvin's  insanity  at  the  time  he  exe- 
cuted the  deed  in  question,  and  that  the  plaintiff  was  en- 
titled to  a  judgment  setting  the  same  aside.  Judgment 
was  entered  accordingly. 

Wm.  Henry  Anthon,  for  the  appellants,  contended  (among 
other  things)  that  the  evidence  adduced  to  avoid  the  deed 
was  insufficient,  and  the  complaint  should  be  dismissed. 
But  that  if  the  deed  should  be  avoided,  the  original  pur- 
chase  money  received  by  Mrs.  Marvin  for  the  lots,  namely, 
$1000,  with  interest,  should  be  accounted  for,  and  all 
taxes  and  assessments  should  be  allowed  for.  That  the 
dower  of  Mrs.  Maryin  should  be  valued,  and  its  value 
should  be  set  apart  for  the  benefit  of  the  present  holders 
of  the  lots. 

He  also  insisted  that  this  action  falls  under  section  97 
of  the  Code,  which  provides  that  '^  an  action  for  relief, 
not  hereinbefore  provided,  must  be  commenced  within 
ten  years  after  the  cause  of  action  shall  have  accrued,"  as 
extended  by  section  101,  which  provides  that  in  case  of 
the  infancy  of  the  party  entitled  to  sue,  the  period  may  be 
extended  one  year  after  the  disability  ceases.  That  this 
section  applies  to  actions  in  respect  to  real  property  as  ^ 
well  as  personal,  and  is,  in  fact,  a  re-enactment  of  2  J?.  S, 
302,  §  52.     That  the  present  action  is  a  suit  in  equity,  to 
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Bet  aside  a  deed,  and  to  remove  a  cloud  from  the  plaintiff's 
title,  and  that  such  a  suit  comes  clearly  within  the  ten 
years  limitation.     {BartUU  v.  Judd^  23  Barb.  262.) 

Wm.  Kronberg^  for  the  respondent. 

By  the  Oaurtj  Cardozo,  J.  Assuming,  without  deciding, 
that  Mrs.  Anthon  has  the  right  to  appeal  from  this  judg- 
ment, I  think  there  is  no  reason  to  disturb  it.  The  in- 
validity of  the  deed,  I  think,  cannot  be  doubted.  It 
stands  substantially  in  the  same  plight  as  the  assignment 
of  the  mortgage  did  in  the  case  of  Marvin  v.  IngKiy  (39 
Saw,  Pr.  829 ;)  and  the  evidence  in  this  and  that  case  is 
substantially  the  same.  The  Court  of  Appeals  having 
affirmed  the  judgment  in  that  case,  I  think  there  can  be 
no  doubt,  on  the  evidence,  and  the  law,  as  settled  by  that 
authority,  that  the  referee  was  right  in  holding  the  deed 
in  question  to  be  void. 

I  think  the  statute  of  limitations  had  not  barred  the 
claim.  Mrs.  Anthon's  counsel  urges  that  the  97th  section 
of  the  Code  is  applicable.  I  think  this  is  a  mistake. 
That  section  prescribes  the  time  within  which  actions  for 
relief,  not  before  provided  for  in  the  Code,  must  be  com- 
menced. But  this  presents  a  cause  pf  action  provided  for 
by  chapter  II  of  the  Code.  It  is  an  action  for  the  re- 
covery of  real  property ;  and  to  such  cases  chapter  11 
applies,  while  chapter  III,  which  contains  §  97,  relates  to 
**ttme  of  commencing  actions  otJier  than  for  the  recovery 
of  real  property.'* 

The  claim  for  deductions  on  account  of  the  value  of 
Mrs.  Marvin's  dower,  and  of  taxes  and  assessments  paid 
since  the  execution  of  the  deed,  is  equally  unavailable. 
The  deed,  being  void,  passed  nothing.  Mrs.  Marvin  could 
not  convey  her  inchoate  right  of  dower.  She  could  only 
release  it  to  some  one  having  the  legal  estate  in  the  land. 
This  is  too  clear  to  need  the  citation  of  authority.    The 
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dead  being  void,  the  plaintiff  bad  the  right  to  recover  the 
Und.  The  coart  could  not,  in  declaring  the  deed  void  in 
law,  impose,  as  a  condition,  that  it  should  be  treated  as 
good,  so  far  as  to  require  the  plaintiff  to  repay  what  had 
been  paid  for  taxes  and  assessments.  It  was  absolutely 
void ;  and  even  if  the  payment,  in  good  faith,  of  taxes  and 
assessments,  would  seem,  in  conscience,  to  create  an 
equity  for  reimbursement,  I  see  no  principle  upon  which 
a  court  of  equity  could  require  it,  any  more  than  such  re- 
imbursement could  be  decreed  where  a  person  had  com- 
mitted the  mistake  of  paying  taxes' on  property  which  did 
not  belong  to  him.  That  is  the  most  that  could  be  said 
in  this  insta^^ce. 

The  judgment  must  be  affirmed. 

'  [First  Dbpartmbnt,  General   Term,  at  New  York,  NoTember  7,  1871. 
Jfi^raAa«A,  P.  J.,  and  OardoBo  and  Oto.  O,  Barnard^  Justices.] 
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William  H.  Platt  and  others.  Executors,  &;c.,  v%.  Gborqe 

W.  Platt. 

While  a  sale  by  one  partner  to  the  other,  of  all  his  interest  in  the  partnership, 
stands,  the  copartnership  books  belong  to  no  one  but  the  purchaser ;  and 
while  they  belong,  exclusively^  to  him,  no  one  else  has  the  right  to  a  gen- 
eral inspection  of  them. 

Hence,  in  an  action  by  the  executors  of  a  partner  who  has  parted  with  his 
interest  in  the  partnership  and  conyeyed  it  to  his  copartner,  against  the  lat- 
ter, to  set  aside  the  releases  and  conveyances,  the  pluntiift  are  not  entitled, 
before  judgment,  to  a  general  inspection  of  the  books  of  the  firm. 

APPEAL  from  an  order  made  at  a  special  term,  on  the 
petition  of  the  plaintifi*s,  for  a  discovery  and  inspection 
of  partnership  books. 

The  action  was  brought  by  the  plaintiffs  as  executors 
of  Kathan  C.  Platt,  deceased,  to  set  aside  certain  releases 
and  conveyances  made  by  the  deceased  to  the  defendant 
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The  complaint  alleged  that  during  the  life  of  Nathan  C. 
Piatt  a  partnership  existed  between  him  and  the  defendant ; 
and  that,  the  defendant,  by  fraudulent  representations, 
induced  Nathan  C.  Piatt  to  dissolve  the  copartnership, 
and  to  convey,  without  any  consideration,  all  his  interest 
therein  to  the  defendant. 

The  defendant  appealed  from  the  order. 

S.  P.  Nashj  for  the  appellant 

Wm,  B.  Martin  and  James  Emotty  for  the  respbndents. 

By  the  Court,  Cardozo,  J.  The  learned  judge  below 
treated  the  case  as  if  it  were  one  of  mere  dissolution  of 
partnership,  and  applied  the  rule  which  would  obtain  in 
such  caseSy  that  whichever  partner  holds  possession  of  the 
books,  does  so  for  the  benefit  of  both  parties,  and  cannot 
exclude  the  other  from  using  them.  I  think  he  over- 
looked the  fact  that  the  testator  had  put  an  end  to  his 
right  to  the  use  of  the  books,  and  that  the  possession  of 
the  defendant  was  exclusively  for  his  own  benefit. 

Nathan  C.  Piatt  had  parted  with  his  interest  in  the  part- 
nership, and  conveyed  it  to  the  defendant.  While  that 
sale  stands,  the  plaintiffs  have  no  rights  in  the  property* 
While  that  sale  stands,  the  books  belong  to  no  one  but 
the  defendant;  and  while  they  belong  exclusively  to  him, 
no  one  else  has  the  right  to  a  general  inspection  of  them. 
To  grant  such  general  inspection  now,  is  to  give  to  the 
plaintiffs,  before  trial,  what  they  can  only  claim  after,  by 
prevailing  in  the  suit,  the  sale  shall  have  been  declared 
void  and  the  partnership  re-established,  and  the  property 
declared  to  belong  to  them  and  the  defendant  jointly. 

I  think  the  order  below  was  wrong,  and  should  be 

reversed. 

Order  reversed. 

[First  Dbpartmbnt,  General  Term,  at  New  Tork,  November  7,  1871. 
Otrdeto  and  0».  O,  Barnard^  Justices.] 
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Osgood  and  Curtiss,  Beceivers,  &c.,  vs.  Georob  E. 

Maguirb. 

In  an  action  brongfat  by  the  receivers  of  an  inanranoe  company,  upon  premiam 
notes,  it  is  no  defense  that  before  the  commencement  of  the  action,  bat  after 
the  company  had  ceased  to  have  a  corporate  existence,  the  claim  in  suit  Itad 
been  attached,  in  an  action  pending  in  the  State  of  Massachusetts,  where  the 
defendant  resided,  by  a  creditor  of  the  insurance  company,  and  that  the  plain- 
tifib  had  made  themselTes  parties  to  that  snit,  which  was  still  pending. 

The  pendency  of  an  attachment  snit  in  another  State  is  no  bar  to  the  action 
here ;  although  a  judgment,  there,  might  be. 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  verdict  of  a  jury. 

The  action  was  brought  upon  two  promissory  notes 
given  by  the  defendant  to  the  Columbian  Insurance  Com- 
pany, of  which  the  plaintiffs  are  receivers,  as  premiums 
upon  policies  of  insurance.  An  attachment  was  issued, 
and  the  defendant  appeared.  The  defense  was :  Ist.  That 
the  receivers  had  not  been  properly  appointed.  2d.  That 
when  the  note  was  given  the  Columbian  Insurance  Com- 
pany was  not  solvent.  3d.  That  the  defendant  is  a  citizen 
of  Massachusetts,  and  on  the  14th  of  August,  1866,  an- 
other citizen  of  that  State  commenced  an  action  against 
the  Columbian  Insurance  Company  in  Massachusetts,  in 
which  he  garnisheed,  or  attached,  the  claim  against  the 
defendant,  and  the  receivers  appeared  as  claimants  in  that 
suit,  and  the  suit  is  still  pending  and  undetermined. 

The  Columbian  Insurance  Company  went  into  the  hands 
of  a  receiver  on  the  22d  of  January,  1866,  and  the  pres- 
ent receivers  are  his  successors. 

On  the  trial,  at  the  circuit,  the  defendant,  at  the  close 
of  the  testimony,  moved  to  dismiss  the  complaint  on  the 
ground  that  before  the  commencement  of  this  actioa  the 
claim  in  suit  had  been  attached  in  an  action  in  the  State  of 
Massachusetts,  where  the  defendant  resided,  by  a  creditor 
of'  the  Columbian  Insurance  Cempany,  and  that  the  plain- 
tiffs had  made  themselves  parties  to  that  suit.     That  the 
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proceediDg  in  Massachusetts  was  a  perfect  defense  to  this 
action.  Also  that  the  plaintifis  had  not  made  out  a  cause 
of  action.  The  court  denied  the  motion,  and  the  defend- 
ant excepted. 

The  defendant  requested  the  court  to  submit  the  ques- 
tion of  fraud  to  the  jurj^  which  request  the  court  denied, 
and  the  defendant  excepted.* 

The  court  directed  a  verdict  for  the  plaintiff,  and  di- 
rected and  ordered  all  proceedings  on  the  judgment  entered 
therein  to  be  stayed,  without  security,  until  the  hearing 
and  decision  of  the  case  at  the  general  term. 

The  jur)'^  thereupon  found  a  verdict  for  the  plaintiffs  for 
#802.58. 

Ira  D.  Warren^  for  the  appellant. 

I.  The  plaintiffs  are  not  receivers  of  the  Columbian  In- 
surance Company.  They  were  never  legally  appointed 
such  receivers.  The  court  had  no  jurisdiction  in  the  Har- 
beck  suit  to  appoint  receivers,  and  the  whole  proceeding 
was  unauthorized  and  void. 

n.  Before  the  commencement  of  this  action  against  the 
defendant,  in  this  State,  an  action  had  been  commenced  in 
Massachusetts  against  the  Columbian  Insurance  Company 
by  one  James  Maguire,  and  process  of  attachment  issued 
and  served  upon  the  defendant.  The  plaintiffs  in  this  suit 
came  in  and  made  themselves  parties  to  that  proceeding, 
and  judgment  by  default  was  taken  against  the  defendant 
in  this  proceeding.  In  Massachusetts,  therefore,  this  de- 
fendant, as  garnishee,  will  be  bound  to  pay  this  money 
over  to  one  of  the  two  parties  thus  contending  for  it.  This 
process  of  foreign  attachment,  we  insist,  is  a  perfect  defense 
to  this  action,  and  has  been  so  adjudged^  repeatedly  in  this 
State.  (Embree  v.  Sanna^  5  John,  101.  Holmes  v.  Bemaeny 
20  id.  229.  Donovan  v.  Hunty  7  Abb.  29.  Burrows  v.  Miller^ 
5  How.  61.  Wheeler  v.  Baymond,  8  Cowen^  311.  Drake  on 
Attach,  §  462.    Story  on  Conflict  of  LawSy  §  399.     Cush.  on 
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Trtutee  Proeest^  p.  71,  n.  Ingham  v.  Oeyer,  13  if(i««.  146.) 
In  this  State  an  attaching  creditor  can  always  hold  against 
a  receiver  of  another  State.  (Hayt  v.  Thompson^  1  Seld. 
351.  WUletts  V.  Watte,  13  Haw.  34.)  The  receivers  hav- 
ing made  themselves  parties  to  that  proceeding,  and  thereby 
submitted  themselves  to  the  jurisdiction  of  the  courts  of 
that  State,  are  bound  by  their  action.  {Drake  on  Attack. 
§  530.  Fish  V.  Westanj  5  Maine,  410.)  The  plaintiffs  can- 
not proceed  against  George  E.  Maguire  when  they  are 
contesting  the  question  in  Massachusetts,  whether  the 
fund  in  Maguire's  hands  belongs  to  them  or  to  James 
Maguire.  If  they  could,  then  George  E.  Maguire,  the 
garnishee,  would  be  subject  to  three  suits.  {Drake  an 
AUaeh.  §  462.) 

HE.  These  notes  appear,  on  their  face,  to  be  notes  taken 
under  article  3  of  the  Columbian  Insurance  Company's 
charter,  and  the  plaintiffi  cannot  recover  on  them. 

IV.  The  court  erred  in  not  submitting  the  question  of 
fraud  to  the  jury. 

Dudley  Field,  for  the  respondents. 

I.  The  first  two  questions  raised  by  the  answier,  that  the 
receivers  were  not  properly  appointed,  and  that  the  com- 
pany was  insolvent,  have  been  so  often  passed  upon  in  this 
State,  and  have  been  so  frequently  adjudicated  in  this  dis- 
trict, in  suits  in  which  these  present  plaintiffs  were  plain- 
tiffs, and  the  defendant  was  placed  in  precisely  the  same 
position  as  this  defendant,  (except  in  regard  to  the  attach- 
ment,) that  it  is  not  necessary  to  make  an  argument,  or 
to  quote  authorities  on  that  subject.  {Oegaad  v.  Stevene,  de- 
cided at  the  general  term,  m  this  department,  in  December, 
1870.) 

IL  The  Massachusetts  attachment  is  no  defense  to  this 
action.  1.  The  attachment  or  garnishee  process  was  com- 
menced in  August,  1866,  in  a  suit  in  which  the  Columbian 
Insurance  Company  was  defendant    That  company  was 
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sued  as  a  non-resident  debtor  corporation,  and  it  had  been 
dissolved  by  the  judgment  of  the  Supreme  Court  of  N.ew 
York,  in  February,  1866.  Consequently  it  had  no  exist- 
ence, and  could  no  more  be  sued  in  the  courts  of  Massa- 
chusetts  than  could  a  man  who  had  died.  (Bangi  v.  IhAek- 
infield,  18  N.  Y,  596.  Mann  v.  Pentz,  3  id.  415.  2  B,  8. 
464,  §§  39  to  42.  Mumma  v.  Potomae  Co.,  8  Pet.  28&  Ward 
V.  Sea  Inmirance  Oo.,  7  PiUge,  299.)  2.  The  fact  that  the 
receivers  intervened,  or  attempted  to  intervene,  is  of  no 
importance,  since  the  courts  of  Massachusetts  hold  that 
foreign  receivers  have  no  rights  in  their  courts  as  against 
domestic  creditors..  ,  (Folger  v.  Oolumbian  Ins.  Cb.,  99  Maes. 
267.     Taylor  v.  Same,  14  Allen,  353.) 

m.  If,  however,  the  receivers  had  a  right  to  intervene, 
and  thus  become  parties  to  the  action,  the  answer  and 
proof  would  merely  amount  to  ^^  another  action  pending*' 
in  another  State,  still  undetermined,  which  has  always 
been  held  here  to  be  no  bar  to  an  action  in  our  courts.  A 
judgment  is  conclusive,  but  not  the  pendency  of  an  action. 
{WHUanie  v.  AyrauU^  31  Barb.  364.  Cook  v.  Litehfield, 
5  Sandf.  330.  Wahh  v.  Durkm,  12  John.  99.  Jaekeon  v. 
Waison,  9  John.  94.) 

IV.  The  attachment  alone  is  no  defense.  1.  The  prop- 
erty attached  is  a  debt  due  from  the  defendant  to  the 
Columbian  Insurance  Company.  2.  That  debt  due  was 
upon  promissory  notes,  payable  to  a  New  York  corporation. 
3.  These  notes  had  been  vested  in  the  New  York  receiv- 
ers (who  acted  in  the  interest  of  all  creditors  alike)  long 
before  the  notes  became  payable,  and  the  notes  are  now 
in  their  possession.  4.  The  courts  of  Massachusetts  have 
decided  that  there  is  no  comity  that  requires  th^m  to 
recognize  the  title  of  receivers  appointed  under  our  laws  to 
recover  moneys  due  to  the  company  of  which  they  are 
receivers  in  Massachusetts.  Are  our  courts  to  decide  that 
where  jurisdiction  is  acquired  here,  by  an  attachment  or 
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an  appearance,  against  a  defendant,  we  are  to  grant  him  a 
greater  comity  than  the  courts  of  Massachusetts  grant  to 
our  own  citizens,  and  thus  permit  the  assets,  largely  con- 
sisting of  promissory  notes,  payable  by  parties  in  the  East- 
em  States,  to  be  frittered  away  by  payments  in  full  to  the 
eastern  creditors,  while  our  New  York  citizens  get  only 
the  small  per  centage  that  may  be  derived  from  debts  due 
in  the  State  of  New  York?  6/  In  this  State,  also,  it  is 
the  rule  that  foreign  assignees  in  bankruptcy,  or  receivers, 
have  no  rights  as  against  domestic  creditors.  Will  not 
the  reasoning  under  which  the  courts  protect  our  own 
creditors  apply  with  still  more  force  to  our  own  receivers, 
who  are  officers  of  the  court,  and  peculiarly  entitled  to  its 
protection,  as  well  as  the  great  body  of  our  domestic  cred- 
itors, who  are  represented  by  the  receivers  as  trustees  for 
them  and  the  stockholders.  {Holmes  v.  Bemsen^  20  John. 
229.  Abraham  v.  Plestoro^  3  Wend.  540.  President  dec, 
V.  Thorp,  6  Conn.  46.  Bell  v.  Hunt,  3  Barb.  Ch.  391.)  6.  It  is 
to  be  observed  that  all  the  authorities  that  can  be  cited  on 
the  other  side,  affect  only  claims  against  '^  the  same  de- 
fendant." No  case  (it  is  confidently  submitted)  can  be 
shown,  where  an  attachment  against  one  defendant  is  held 
good  as  a  valid  defense  for  another  defendant  The  plain- 
tiff in  the  attachment  suit  in  Massachusetts,  attached  this 
claim  as  due  to  the  Columbian  Insurance  Company.  It 
was  then  due,  not  to  that  company,  but  to  its  receivers, 
appointed  months  before,  and  the  plaintiff  in  the  attach- 
ment suit  had  no  claim  against  the  receivers,  except  for  his 
dividend.  Are  our  courts  prepared  to  hold,  that  while 
the  Massachusetts  courts  seize  all  that  they  can  of  the 
property  of  New  York  corporations  for  the  benefit  of 
Massachusetts  creditors,  we  will  also  surrender  to  these 
same  creditors  property  that  comes  within  our  jurisdiction, 
to  the  exclusion  of  our  own  citizens  ?  7.  Thus,  in  the  case 
of  Burrows  v.  Miller,  (5  How.  51,)  although  not  an  author- 
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ity  on  this  question,  the  obiter  dictum  refers  only  to  attach* 
ments  against  the  same  party  in  the  foreign  State. 

V.  This  question  has  been  repeatedly  decided  in  favor  of 
these  receivers  in  this  district^  at  nisi  prtua,  notably  by 
Judge  Leonard  in  two  cases  involving  a  large  sum. 

By  the  Courts  Geo.  G.  Barnard,  J.  This  action  is 
brought  upon  promissory  notes  made  by  the  defendant  to 
the  company  of  which  the  plaintiffs  are.  receivers,  for  the 
payment  of  premiums  upon  policies  of  insurance.  An 
attachment  was  issued  in  the  action,  and  the  defendant 
appearing  therein  set  up  as  a  defense,  that  the  receivers 
had  not  been  properly  appointed;  that  when  the  notes 
were  given  the  company  was  insolvent,  and  that  the  de- 
fendant, being  a  citizen  of  the  State  of  Massachusetts,  on 
the  14th  of  August,  1866)  another  citizen  of  that  State 
commenced  an  action  against  the  company,  in  Massachu- 
setts, in  which  he  attached  the  claim  against  the  defendant^ 
and  that  the  plaintiffs  in  this  suit  appeared  as  claimants 
in  that  suit,  and  the  suit  is  pending. 

We  have  held,  in  this  department,  that  the  receivers  in 
this  case  were  properly  appointed.  The  company  ceased 
to  have  a  corporate  existence  after  the  judgment  of  this 
court  dissolving  it,  which  was  rendered  in  February,  1866. 
The  attachment  process  was  commenced  in  Massachusetts, 
in  August  following,  and  certainly  can  be  no  defense. 
(Bangs  v.  Duckinfieldy  18  N.  T.  596.  Mann  v.  PentZy  3  N.  Y. 
421.  Mumma  v.  Potomac  Qp.j  8  Peters^  286.  Ward  v.  Sea 
Ins.  Go.,  1  Paige,  299.) 

The  courts  of  Massachusetts  hold  that  foreign  receivers 
have  no  right  to  intervene.  {Folger  v.  Qolumbian  Ins.  Co., 
99  Mass,  267.  Taylor  v.  Same,  14  Allen,  353.)  The  pend- 
ency of  the  attachment  suit,  then,  is  no  bar  to  this  action. 
A  judgment  there,  might  be.     ( Williams  v.  Ayrault,  31 
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Barl^.  364.    Oook  v.  Litchfieldy  5  Sandf.  330.    Jaek$on  v.  WiUr 
sanj  9  c/o&n.  94.) 

I  think  the  JQdgment  shoald  he  affirmed,  with  coats. 

Judgmeut  affirmed. 

[FiSBT  Dbpabtmsvt,  Qbvbbal  Tbrm,  at  New  York,  Norember  7,  1871. 
JiymAflM,  P.  J.,  and  Cardmo  and  00o,  <?.  Bammrd,  Justices.] 


ClEARLES  W.  CoPBLAND,  who  sues  on  behalf  of  himself 
and  all  other  stockholders  of  the  Saratoga  Gas  Light 
Company,  similarly  situated,  vs.  The  Citizens'  Gas 
Light  Company,  impleaded  with  the  Saratoga  Gas  Light 
Company. 

A  lease,  executed  by  one  gas  company  to  another,  of  its  works  and  property, 
lor  fire  years,  with  the  privilege  of  renewal  for  fire  years  longer,  the  neces- 
sary effect  of  which  is  to  suspend  the  ordinary  business  of  the  lessor  for 
more  than  one  year,  is  inyalid,  as  against  the  stockholders  not  consenting  to 
its  execution. 

An  action  to  set  aside  such  lease  may  be  brought  by  a  stockholder  in  the 
lessor's  company  who  has  not  consented  to,  or  ratified  the  execution  of 
such  lease,  in  behalf  of  himself  and  other  stockholders  similarly  situated. 

In  such  an  action  the  court  is  not  bound  to  adjust  the  equities  between  ihe 
lessor  and  the  lessee,  where  such  equities  are  not  embraced  in  the  plea(Iii)«^s 
containing  the  issues  tried. 

• 

rilHIS  is  an  equitable  action,  brought  by  the  plaintiff  as 
X  a  stockholder  of  the  Saratoga  Gas  Light  Company,  to 
obtain  a  decree  setting  aside  and  canceling  a  lease  executed 
by  the  defendant,  the  Saratoga  Gas  Light  Company,  of  its 
gas  works  and  fixtures  and  personal  property  to  the  other 
defendant,  the  Citizens*  Gas  Light  Company,  for  the  term 
of  five  years,  with  a  privilege  of  renewal  for  five  years 
longer,  on  the  ground  that  the  object  and  eftect  of  this 
lease  was  to  suspend  the  ordinary  business  of  the  corpora- 
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tioD  more  than  one  year^  and  the  same  was  therefore  ille- 
gal, uUra  tnres  and  vaicL 

^  By  the  complaint,  the  plaintiff,  on  behalf  of  himself 
and  other  stockholders  of  the  Saratoga  Gas  Light  Com- 
pany, alleged  that  the  defendant,  the  Saratoga  Gas  Light 
Company  was  a;  corporation  duly  organized  under  and  by 
virtue  of  the  laws  of  the  State  of  New  York,  for  the  pur- 
pose of  manufacturing  and  vending  illumina[tiug  gas  to 
consumers,  and  for  no  other  purpose  whatever;  that  said 

company  was  incorporated  on  the  —  day  of 1853,  and 

since  that  time  and  up  to  the  9th  day  of  February,  1870, 
bad  been  solely  engaged  in  and  carrying  on  the  business 
of  manufiicturing  and  furnishing  said  illuminating  gas  to 
consumers  in  the  village  of  Saratoga  Springs,  in  said 
county,  and  was,  up  to  said  9th  day  of  February,  1870, 
the  only  company  organized  and  engaged  in  that  business 
in  said  village.  That  the  capital  stock  of  said  Saratoga 
Gas  Light  Company  was  $107,500,  divided  into  shares  of 
$100  each,  and  that  the  plaintiff  was  a  stockholder  therein, 
and  owned  thirty  shares  of  the  capital  stock  of  said  com- 
pany. That  the  defendant,  the  Citizens'  Gas  Light  Com- 
pany, on  or  about  the  —  day  of  January,  1870,  was  also 
organized  as  a  corporation,  under  and  by  virtue  of  said 
laws  of  the  State  of  ISew  York,  for  the  manufacture  and 
sale  of  illuminating  gas,  and  was  about  and  threatened  to 
•establish  itself  in  said  village  and  carry  on  the  business  of 
making  and  vending  said  illuminating  gas  therein ;  that 
the  said  village  of  Saratoga  Springs  does  not  contain  a 
population  sufficient  to  warrant  the  support  of  and  the 
carrying  on  of  business  of  two  gas  companies  therein ; 
and  the  defendant,  the  Citizens'  Gas  Light  Company,  well 
knowing  that  fact,  and  being  desirous  to  supplant  the  de- 
fendant, the  Saratoga  Gas  Light  Company,  and  obtain 
from  it  all  its  business  of  manufacturing  and  vending  illu- 
minating gas  in  said  village,  and  for  the  further  purpose 
of  and  with  intent  tp  deprive  the  defendant,  the  Saratoga 
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Gas  Light  Company,  of  its  franchises  and  discontinuing 
all  its  said  business  and  wholly  dissolving  the  said  Sara- 
toga Gas  Light  Company,  obtained  from  C.  S.  Lester,  Esq., 
the  president,  and  who  assumed  to  act  for  the  said  defend- 
ant, the  Saratoga  Gas  Light  Company,  and  under  the 
authority  of  its  directors,  a  lease  of  all  its  real  estate  and 
personal  property,  including  its  works,  as  specified  in  said 
lease,  a  copy  of  which  was  annexed  to  the  complaint 
That  the  defendant,  the  Citizens'  Ghis  Light  Company,  by 
virtue  of  the  provisions  contained  in  said  lease,  immedi- 
ately entered  into  possession  of  all  the  property,  both  real 
and  personal,  connected  with  the  said  manufacturing  of 
illuminating  gas,  belonging  to  said  Saratoga  Gas  Light 
Company,  and  since  that  time  the  defendant,  the  Citizens' 
Gas  Light  Company,  has  had  the  exclusive  possession  of 
said  defendants,  the  Saratoga  Gas  Light  Company's  resi 
estate  and  works,  and  property  thereunto  appertaining, 
and  have  carried  on,  and  are  now  carrying  on,  the  busi 
ness  of  manufacturing  and  vending  said  illuminating  gas 
in  said  village,  to  the  exclusion  of  the  defendant,  the  Sara- 
toga Gas  Light  Company.  And  the  said  defendant,  the 
Citizens'  Gas  Light  Company,  claims  the  right  and  intends 
to  continue  to  occupy,  possess  and  use  said  works  and 
propeily  of  the  defendant,  the  Saratoga  Gas  Light  Com- 
pany, under  said  lease,  and  claims  that  said  lease  is  legal 
and  valid,  and  that  the  directors  of  the  Saratoga  <jl-as 
Light  Company,  and  its  president,  had  authority  to  make 
it.  And  the  plaintiff  further  averred  that  it  was  under- 
stood and  agreed  between  the  defendant,  the  Citizens'  Gas 
Light  Company,  and  the  said  Lester  and  its  board  of  di- 
rectors, so  assuming  to  act  on  behalf  of  said  Saratoga  Gas 
Light  Company,  that  the  defendant,  the  Saratoga  Gas 
Light  Company,  should  wholly  abstain  from  the  business 
of  making  illuminating  gas  and  vending  the  same  in  said 
village,  and  should  wholly  suspend  its  ordinary  business 
for  the  full  period  of  five  years,  the  duration  of  said  lease ; 
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and  that  the  defendant,  the  Citizens*  Gas  Light  Company, 
should  have  the  exclusive  privilege  of  manufacturing  and 
vending  illuminating  gas  in  said  village,  during  the  full 
period  of  time  mentioned  in  said  lease. 

And  the  plaintiff  averred  that  the  said  Lester,  assuming 
to  act  for  the  defendant,  the  Saratoga  Gas  Light  Com- 
pany, under  the  authority  of  its  directors,  executed  said 
lease  without  the  knowledge,  privity  or  consent  of  the 
plaintiff  and  others,  who  were  at  said  time,  and  still  are, 
shareholders  in  said  Saratoga  Gas  Light  Company,  and 
the  owners  of  many  shares  of  stock  therein ;  that  by  reason 
of  said  leasing  of  said  company's  works  and  property  to 
the  defendant,  the  Citizens*  Gas  Light  Company,  as  afore- 
said, the  plaintiff  and  many  other  stockholders  have  been 
greatly  injured;  that  the  business  of  said  Saratoga  Gas 
Light  Company,  at  and  before  the  execution  of  said  lease^ 
was  very  profitable  and  highly  remunerative  to  the  stock- 
holders of  the  said  Saratoga  Gas  Light  Company.  And  the 
plaintiff  averred  that  the  said  Lester,  assuming  to  act  for 
and  under  the  authority  of  tl\e  board  of  directors  of  said 
Saratoga  Gas  Light  Company,  greatly  exceeded  his  powers 
as  president  of  said  company,  in  executing  said  lease. 
And  the  said  defendant,  the  Saratoga  Gas  Light  Company, 
had  no  power  or  authority,  through  their  president  or 
their  board  of  directors,  or  otherwise  to  execute  said  lease, 
and  the  said  lease  was  uUra  vires,  illegal,  fraudulent  and 
void,  and  of  no  validity,  force  or  effect  whatever.  That 
the  rents  and  profits  arising  from  the  leasing  of  the  said 
works  and  property  to  the  defendant,  the  Citizens'  Gas 
Light  Company,  are  and  will  continue  to  be  far  less  valu- 
able to  the  stockholders  of  said  Saratoga  Gas  Light  Com- 
pany than  they  were  before  the  said  lease  was  executed, 
and  that  by  reason  of  said  leasing,  the  stockholders  of  the 
defendant,  the  Saratoga  Gas  Light  Company,  are  liable  to 
sustain  other  great  and  irreparable  injuries,  and  the  loss 
and  destruction  of  the  works  and  property  of  the  said  Sar- 
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ratogA  Gae  Light  Company,  without  any  compenBation 
therefor.  And  in  case  said  lease  is  suffered  to  continue, 
and  the  defendant,  the  Citizens*  Gas  Light  Company,  is 
allowed  to  use  and  occupy  the  works  of  the  defendant, 
the  Saratoga  Gas  Light  Conipany,  thereunder,  during  the 
time  mentioned,  such  use  and  occupancy  will  neeessarily 
operate  a  suspension  of  the  ordinary  and  lawful  business 
of  the  said  Saratoga  Gas  Light  Company  for  a  period  ex- 
ceeding one  year,  and  cause  an  entire  forfeiture  of  all  the 
rights  and  franchises  of  said  company,  under  their  charter, 
and  thereby  work  an  entire  dissolution  of  said  company. 
And  the  plaintiff  further  averred  that  the  president  and 
directors  of  the  defendant,  the  Saratoga  Gas  Light  Company, 
claimed  and  insisted  that  said  lease  was  legal  and  valid, 
and  refused  to  take  any  means  on  behalf  of  the  stockhold- 
ers of  said  company,  or  of  said  company,  although  requested 
so  to  do,  to  set  aside  the  same,  or  to  reclaim  the  property 
in  the  possession  of  the  defendant,  the  Citizens*  Gas  Light 
Company,  which  said  acts  of  both  the  said  defendants  tend 
to  the  manifest  injury  of  the  plaintiff'  and  all  other  stock- 
holders of  the  Saratoga  Gas  Light  Company,  similarly 
situated,  in  behalf  of  whom  this  suit  was  brought.  Where- 
fore the  plaintiff,  on  behalf  of  himself  and  all  other  stock- 
holders of  the  Saratoga  Gas  Light  Company,  similarly 
situated,  demanded  judgment  that  said  lease  be  declared 
ultra  vireif  invalid  and  void,  and  of  no  effect,  and  that  the 
defendant,  the  Citizens'  Gas  Light  Company,  be  required 
by  the  judgment  of  this  court  to  surrender  the  possession 
of  all  the  property,  both  real  and  personal,  belonging  to 
the  Saratoga  Gas  Light  Company,  including  its  gas  works 
and  all  property,  fixtures  and  materials  of  every  name  and 
nature  soever  connected  therewith,  and  which  the  defend- 
ant, the  Citizens'  Gas  Light  Company,  received  or  took 
possession  of  under  and  by  virtue  of  said  lease  to  the  de- 
fendant, the  Saratoga  Gas  Light  Company,  and  that  the 
defendant,  the  Citizens'  Gas  Light  Company,  be  enjoined 
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from  interfering  with  said  property,  or  any  part  thereof  in 
any  way  soever,  and  that  the  plaintiff  have  such  other  or 
farther  relief  as  might  be  just,  besides  the  costs  of  this 
action. 

The  defendant,  the  Saratoga  Gas  Light  Company,  de- 
murred tcf  the  complaint,  and  judgment  was  thereupon 
rendered,  at  a  special  term,  overruling  the  demurrer  and 
directing  judgment  for  the  plaintiff  thereon. 

The  defendant,  the  Citizens'  Gas  Light  Company,  put 
in  an  answer  denying  several  of  the  allegations  of  the  com- 
plaint, specifically,  and  generally  all  that  were  not  admitted. 
It  admitted,  and  stated  that  at  or  about  the  time  men- 
tioned in  the  complaint,  the  said  ^^  the  Saratoga  Gas  light 
Company"  executed  to  the  said  "Citizens'  Gas  Light 
Company"  the  lease  set  out  in  the  complaint.  That  the 
plaintiff,  and  also  each  and  every  of  the  stockholders  of 
said  Saratoga  Gas  Light  Company,  duly  consented  to  the 
execution  of  said  lease.  That  uifder  and  by  virtue  of  said 
lease  these  defendants  had  taken  possession  of  the  real  and 
personal  property  therein  mentioned,  and  had  since  the 
date  thereof  retained  possession  thereof  and  been  engaged 
\n  the  manufacture  and  sale  of  illuminating  gas  in  said 
village,  and  they  claimed  that  said  lease  was  valid  and 
legal.  And  under  said  lease,  and  relying  on  the  same  and 
on  the  representations  of  said  Saratoga  Gas  Light  Com- 
pany,  and  its  agents  and  directors,  that  it  had  full  power 
and  authority  to  execute  the  same,  had  made  extensive 
erections  and  improvements  on  said  leased  premises,  and 
incurred  large  expenses  and  disbursements  to  the  amount 
of  $10,000  and  upwards,  and  had  duly  paid  the  rent  accrued 
and  reserved  in  said  lease.  The  defendants  averred  that 
said  lease  was  duly  made  and  executed  by  the  Saratoga 
Gas  Light  Company,  under  authority  and  in  pursuance  of 
a  vote  of  the  directors  of  said  company,  and  that  said  com- 
pany had  by  law  a  right  to  make  such  lease.  That  said 
lease  was  and  is  valid,  and  executed  in  the  manner  required 
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by  law,  and  the  charter  of  said  company,  and  duly  con- 
veyed to  the  defendants,  for  the  period  mentioned  in  said 
lease,  the  real  and  personal  property  therein  mentioned. 
They  denied  any  intent,  in  obtaining  said  lease,  to  deprive 
the  Saratoga  Gas  Light  Company  of  its  franchises,  or  to 
dissolve  the  company,  and  denied  that  such  lea&e  bad  any 
such  effect,  or  caused  a  forfeiture  of  the  rights  and  fran- 
chises of  said  company,  or  worked  a  dissolution  of  said 
company.  The  defendants  denied  that  the  business  of 
said  Saratoga  Gas  Light  Company,  before  the  execution 
of  said  lease,  was  profitable  and  remunerative  to  the  stock- 
holders thereof,  but  averred  the  fact  to  be  that  for  years 
prior  to  the  execution  thereof,  the  business  of  said  com- 
pany had  been  unprofitable,  and  bad  yielded  very  little,  if 
any,  dividends  to'  the  stockholders,  and  the  stock  had 
become  of  very  little  value,  and  was  becoming  all  the  time 
less  valuable.  And  that  if  these  defendants  bad  not  taken 
said  lease,  and  had  established  another  and  rival  gas  works 
in  said  village,  the  stock  in  said  Saratoga  Gas  Company 
would  have  been  still  more  depreciated  in  value,  and 
yielded  less  dividends.  And  the  defendants  averred  that 
said  lease  was  and  is  highly  advantageous  to  the  stock- 
holders of  the  Saratoga  Gas  Light  Company ;  that  there^ 
under  said  stockholders  would  receive  a  fair  and  just 
interest  on  the  amount  of  their  stock,  and  far  moi*e  than 
they  would  receive  if  said  lease  had  not  been  executed. 
And  that  under  said  lease  the  stock  of  said  Saratoga  Gas 
Light  Company  was  more  valuable  than  it  would  have 
been  if  said  lease  had  not  been  executed.  And  the  de- 
fendant denied  that  any  stockholder  of  said  Saratoga  Gas 
Light  Company  has  been  injured  by  the  execution  of  said 
lease.  And  the  defendant  alleged  that  the  plaintiff,  by 
reason  of  the  premises,  was  estopped  from  maintaining 
this  action,  and  had  no  just  cause  of  action  against  the 
defendant,  and  prayed  that  the  complaint  be  dismissed, 
with  costs. 
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The  issue  formed  by  this  answer  was  tried  before  Hon. 
A.  BocKES,  one  of  the  justices  of  this  court,  at  a  special 
term,  without  a  jury,  June  2,  1871.  After  hearing  the 
proofs  and  allegations  of  the  parties,  and  the  arguments 
of  their  respective  counsel,  the  said  judge  found  and  de- 
termined* the  facts  of  the  cdse  as  follows: 

L  That  the  Saratoga  Gas  Light  Company  organized  as 
a  corporation,  as  stated  in  the  complaint,  and  for  the  pur- 
poses therein  alleged,  and  engaged  in  the  manufacture  and 
furnishing  of  illuminating  gas,  as  is  also  stated  in  the  said 
complaint,  for  and  during  the  tin^e  therein  specified,  and 
was  the  only  company  at  the  village  of  Saratoga  Springs 
then  so  engaged.  And  further,  that  the  stock  of  said  co\n- 
pany  was  $107,500,  divided  into  shares  of  $100  each,  and 
that  the  plaintiff  wa?  and  is  a  stockholder  in  said  company 
to  the  extent  of  thirty  shares  of  said  stock,  as  is  also 
alleged  in  said  complaint. 

n.  That  the  Citizens'  Gas  Light  Company,  at  or  abqut 
the  time  specified  in  the  complaint,  also  became  duly  or- 
ganized as  a  corporation,  under  and  by  virtue  of  the  laws 
of  this  State,  having  for  its  purpose  and  object  the  manu- 
facture and  sale  of  illuminating  gas  in  said  village. 

in.  That  the  Saratoga  Gas  Light  Company  executed 
and  delivered  the  lease  of  its  gas  works  and  property  to 
the  Citizens'  Gas  Light  Company,  by  an  instrument  in 
writing,  a  copy  whereof  is  annexed  to  the  complaint  herein, 
and  said  last  named  company  immediately,  and  by  virtue  of 
said  lease,  took  possession  of  the  property  therein  specified, 
and  commenced  the  manufacture  and  sale  of  gas,  and  ever 
since  has  continued  such  manufacture  and  sale.  And  the 
Saratoga  Gas  Light  Company  from  that  time  has  wholly 
ceased  and  omitted  such  manufacture  and  sale. 

IV.  That  the  necessary  effect  of  said  lease,  and  of  the 
surrender  of  the  property  thereunder,  was,  and  has  been, 
and  such  was  its  intended  effect,  to  suspend  the  ordinary 
business  of  said  Saratoga  Gas  Light  Company  for  more 
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than  one  year,  and  if  not  set  aside  or  va(;ated,  and  the 
same  should  remain  in  force  and  efiect,  according  to  its 
terms  and  provisions  and  the  purpose  of  its  execution,  such 
suspension  of  its  ordinary  business  would  be  continued 
until  the  expiration  of  said  lease  by  its  terms. 

y.  That  said  lease  and  its  execution  was  and  is  without 
authority,  and  Void.  That  said  defendant,  the  Saratoga 
Gas  Light  Company,  had  no  authority,  as  such,  to  make 
and  execute  said  lease,  and  the  same  was  not  binding  on 
its  stockholders  not  consenting  thereto. 

VI.  That  the  plaintip*  had  no  knowledge  or  notice  of 
the  execution  or  intended  execution  of  said  lease,  and  had 
n^ver  consented  thereto  or  ratified  the  same. 

« 

And,  as  conclusions  of  law,  the  judge  decided  and  ad- 
judged : 

Fir9t,  That  said  lease  was,  and  is,  without  authority, 
wholly  void,  and  of  no  effect  as  to  the  plaintiff",  and  other 
stockholders  similarly  situated. 

Second,  That  the  defendant,  the  Citizens'  Gas  Light 
Company,  should  return  and  restore  the  property  taken 
and  held  by  such  company,  under  said  lease,  to  the  Sara- 
toga Gas  Light  Company. 

Third.  That  the  plaintiff  was  entitled  to  recover  his  costs 
of  this  action,  to  be  adjusted  as  follows:  The  costs  of  the 
demurrer,  against  the  Saratoga  Gas  Light  Company,  and 
the  costs  of  the  suit  on  the  answer  to  the  complaint,  against 
the  Citizens'  Gas  Light  Company. 

And  judgment  was  ordered  and  awarded  accordingly. 
But  it  was  declared  that  this  decision  and  judgment  should 
be  deemed  and  held  to  be  without  prejudice  to  the  equities 
of  the  defendants,  as  between  themselves,  if  any  there 
were,  growing  out  of  said*  lease,  and  their  action  thereto- 
fore taken  thereunder. 

Judgment  having  been  entered  accordingly,  against  the 
defendant,  the  Citizens'  Gas  Light  Company,  that  com- 
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pany  made  a  case  and  appealed.    The  Saratoga  Gas  Light 
Gompauy  did  not  appeal. 

John  R.  Putnamy  for  the  appellant 

The  defendant,  under  the  lease  in  question,  immediately 
took  possession  of  the  property  therein  mentioned ;  paid 
rent  due  under  the  lease  ;  extended  the  mains  ;  expended 
large  sums  to  fit  the  works  for  its  peculiar  way  of  manu- 
facturing gas,  and  for  repairs  and  additions.  There  was 
no  evidence  that  the  Saratoga  Qas  Light  Company,  or  any 
of  its  stockholders,  suffered  any  pecuniary  damage  on  ac- 
count of  the  lease.  The  case  then  presents  the  questions, 
1st  Whether  the  directors  of  said  company  could  legally 
execute  any  lease  of  its  works  to  the  defendant,  a  similar 
corporation,  organized  to  carry  on  the  same  business,  at 
the  same  place.  2d.  And  if  not,  whether  the  court,  in 
an  equitable  action,  instituted  by  a  stockholder  of  the 
Saratoga  Gas  Light  Company,  should  set  aside  the  lease 
afler  both  parties  had  acted  under  it,  and  defendant  had, 
in  good  faith,  paid  rent  and  made  large  expenditures,  and 
would  be  greatly  damaged  if  the  lease  be  annulled — and 
could  do  so  without  directing  an  accounting  between  the 
two  comg^ies,  or  in  any  way  directing  compensation  to 
be  made  to  the  defendant 

L  It  is  submitted  that  the  lease  in  question  was  valid, 
and  the  court  erred  in  holding  that  the  Saratoga  Gas 
Light  Company  had  no  right  to  execute  it  The  Saratoga 
Gas  Light  Company  neither  abandons  its  franchises,  or 
suspends  its  business,  or  neglects  its  corporate  duty  by 
entering  into  this  lease.  It  is  called  upon,  under  it,  to 
act,  constantly.     1.  To  receive  rent,  four  times  each  year. 

2.  If  the  rent  was  unpaid,  to  take  possession  of  the  wofks. 

3.  To  receive  thirty  days'  notice  of  new  mains  being  laid. 
If  a  difference  should  arise  as  to  the  necessity  of  such 
mains,  and  the  amount  expended  therefor,  to  agree  upon 
arbitrators  to  decide  upon  the  matter  in  difference^  and  to 
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appear  before  such  arbitrators.  4.  If  the  buildings  were 
destroyed,  to  rebuild  them,  or  if  it  does  not  rebuild,  and 
the  defendant  rebuilds,  to  settle  upon  the  price  of  the 
new  building,  by  arbitration,  or  otherwise.  Hence  the 
effect  of  this  lease  is  not  to  unlawfully  suspend  the  ordin- 
ary business  of  this  company.  Under  it  the  directors  of 
the  company  may,  and  should,  meet  regularly,  declare 
dividends,  as  it  did  do,  and  exercise  the  supervision  over 
the  works  of  the  company  necessarily  required  by  the 
lease.  We  submit  that  there  ia  no  good  reason  why  the 
Saratoga  Gas  Light  Company  should  not  perform  this 
lease.  It  would  not  be  doubted  that  the  company  might 
employ  an  agent  to  manufacture  gas,  and  deliver  the 
works,  for  that  purpose,  to  such  agent  for  a  period  of  years. 
If  it  can  make  gas  through  an  agent,  there  is  no  reason 
why  it  cannot  make  it  through  a  tenant  As  above  shown, 
the  company  retains,  under  the  lease,  its  corporate  exist- 
ence, and  the  lease  requires  constant  corporate  action. 
The  effect  of  the  lease  is,  that  the  corporation  acts  through 
its  tenant,  in  the  mere  manufacture  and  distribution  of 
gas,  securing  full  performance  of  its  franchise  duty  through 
the  agency  thus  established,  and  preserving  the  power  of 
supervision  to  that  end.  The  lease  was  but  a  mode  of 
furthering  the  specific  purpose  for  which  the  corporation 
was  created.  (See  CaUkill  Bank  v.  Oraj/y  14  Barb.  471,  479 ;  T 
1  Redf.  Sur.  Rep.  287.)  The  cases  of  Abbott  v.  Am.  Hard 
Rubber  Co.,  (20  How.  Pr.  199 ;  21  id.  193 ;)  and  Conro  v. 
Port  Henry  Iron  Co.,  (12  Barb.  127,)  are  relied  upon  as 
showing  this  lease  to  be  invalid.  It  is  submitted  that  the 
cases  are  not  parallel.  The  first  case  was  a  case  of  an  ab- 
solute sale  of  the  corporate  property  and  patent,  the  eftect 
of  which  was  necessarily  a  dissolution  of  the  corporation. 
In  Conro  v.  The  Port  Henry  Iron  Co.,  the*  lease  was  made 
at  a  nominal  rent,  the  lessee  was  to  carry  on  business  in 
his  own  name.  It  was  held  a  suspension  of  corporate 
business ;  the  court  saying  the  lease  made  the  corporation 


SCHENECTADY— NOVEMBER,  1871.  71 

Copeland  9,  Citizens'  Gas  Light  Company. 

a  mere  instrument  in  the  hand  of  Gray.  Under  that  lease, 
the  corporation  surrendered  and  abandoned  the  corporate 
property  and  franchises  to  Gray,  without  retaining  any 
supervision  over  it,  and  entirely  suspended  the  corporate 
business  for  two  and  one-half  years.  It  will  be  seen  that 
that  case  differs  materially  from  the  case  before  the  court. 
Again,  in  Conro  v.  The  Port  Henry  Iron  Co,^  the  lease  was 
made  by  the  stockholders,  instead  of  the  directors.  It 
was  rightly  held,  that  a  corporation  could  only  act  through 
its  directors,  and  for  that  reason  that  lease  was  invLlid 
It  is  true  Judge  Willard  expresses  the  opinion,  that  if  the 
lease  had  been  made  under  authority  of  the  directors  of 
the  company  it  would  have  been  void,  but  this  opinion  not 
being  necessary  in  the  decision  of  the  case,  it  cannot  be 
regarded  as  an  authority.  UTo  sensible  reason  can  be 
given  for  the  doctrine  maintained  by  the  learned  judge 
ordering  the  judgment.  It  is  true  that  a  corporation  can- 
not suspend  its  business  for  a  year.  The  spirit  of  the 
statutory  provision  prohibiting  it  is  apparent.  It  is  in- 
tended to  secure  to  the  public  the  benefit  of  the  granted 
franchise,  to  compel  the  constant  performance  of  corporate 
duty.  The  lease  in  question  does  not  fall  within  the  in- 
tent of  this  statute.  It  does  not  suspend  the  business  of 
the  company.  It  looks  to  the  full  discharge  of  the  duties 
of  its  franchise.  It  contemplates  the  continued  life ;  the 
active  organization  of  the  company ;  the  full  fruition  of 
the  public  beneift  sought  to  be  secured.  If,  therefore,  the 
statute  does  not  apply  in  terms  or  in  spirit ;  if  the  corpo- 
rate business  is  steadily  maintained ;  the  corporate  organ- 
ization in  full  activity ;  its  public  duty  amply  discharged, 
upon  what  principle  is  it  that  this  lease  is  condemned  ? 
It  was  within  the  general  powers  of  the  corporation. 
Acting  in  the  promotion  of  its  chartered  objects,  it  could 
execute  any  instrument  within  the  competency  of  an  in- 
dividual. It  is  only  by  bringing  the  act  within  the  mis- 
chief sought  to  be  restrained  by  the  statute,  that  it  can  be 
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condemned,  and  if  this  lease  be  snch,  so  would  be  anj 
lease  of  any  portion  of  corporate  works,  or  business, 
although  designed  to  be,  and  actually  being,  promotive 
of  its  corporate  duties.  It  would  be  alike  illegal  to  em- 
ploy any  agents  in  the  transaction  of  corporate  affairs, 
other  than  mere  laborers.  For  example,  a  corporation  for 
the  manufacture  of  iron  could  not,  as  is  the  custom,  let 
out  the  different  departments  of  its  labor.  Such  modes 
of  prosecuting  corporate  business  are  not  obnoxious  to  the 
condemnation  of  the  statute.  They  are  injurious  to  no 
public  interest.  They  are  not,  in  the  sense  of  the  statute, 
a  suspension  of  business ;  nor  are  they  so  in  any  sense. 
Corporations  must  act  through  agents.  It  is  entirely  im- 
material how  they  are  employed,  whether  by  lease  or 
hiring ;  or  how  they  are  paid,  whether  by  specific  wages, 
or  by  participation  in  the  profits  of  the  business.  The 
stockholders  cannot  question  the  discretion  of  directors 
deciding  upon  the  most  advantageous  of  these  modes. 
It  is  therefore  insisted  that  the  court  erred  in  holding 
the  lease  void,  and  directing  judgment  in  favor  of  the 
plaintiff. 

n.  But  if  it  be  held  that  the  Sarataga  Gas  Light  Com- 
pany had  no  right  to  execute  this  lease,  it  is  nevertheless 
submitted  that  a  stockholder  of  that  company  cannot 
maintain  an  action  in  equity  to  set  aside  the  lea^e ;  and  if 
otherwise,  that  the  action  cannot  be  maintained  after  the 
defendant  had  acted  under  it  and  mad^  large  expendi- 
tures, and  paid  rent,  without  an  account  being  taken  be- 
tw43en  the  two  companies,  and  the  defendant  being  repaid 
the  amount  of  its  expenditures  and  damages ;  and  the  court 
erred  in  refusing  to  direct  such  an  account.  The  Saratoga 
Gas  Light  Company  is  a  private  corporation,  and  the  de- 
fendant was  not  therefore  chargeable  with  knowledge  of 

the  extent  of  its  corporate  powers.     {Moss  v.  AverUlf  6 

* 

SeldeUy  449.)  Hence  it  is  to  be  held  that  the  defendant 
entered  into  this  lease  in  good  faith.     There  is  no  evidence 
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in  the  case  to  show  the  contrary.  On  the  faith  of  this 
lease  the  defendant  has  entered  upon  and  taken  possess* 
ion  of  the  gas  works  in  question,  and  has  made  large  ex- 
penditures thereon.  It  has  made  various  payments  to  the 
Saratoga  Gas  Light  Company.  Suppose,  (conceding  the 
lease  to  be  beyond  the  corporate  power  of  the  Saratoga 
Gas  Light  Company,)  a  similar  action  had  been  brought 
by  that  company,  against  the  defendant,  to  set  aside  the 
lease.  It  cannot  be  claimed  that  the  court  would  have 
granted  the  relief  prayed  for,  without  at  least  fall  restitu- 
tion to  the  defendant.  See  opinion  of  Judge  Comstock 
in  BmeU  v.  The  Mich.  S.  and  K  Ind.  B.  B,  Go.,  (22  K  T. 
258,)  as  bearing  on  this  point.  Tlhe  directors,  who  made 
this  lease,  are  the  agents,  or  trustees,  of  the  plaintiff,  and 
other  stockholders.  (Cumberland  Coal  Company  v.  Sher- 
man, 30  Barb.  553.)  The  consideration  and  rent  paid  by 
the  defendant,  under  this  lease,  to  the  Saratoga  Gas  Light 
Company,  has  been  received  by  the  plaintiff  and  other 
stockholders.  The  plaintiff  and  other  stockholders  of 
that  company,  are  benefited  by  the  permanent  improve- 
ments and  repairs  put  upon  the  works  by  the  defendant, 
under  the  lease.  The  plaintiff  cannot  maintain  this  ac- 
tion, any  more  than  its  agent  or  trustee  could,  without 
making  restitution  to  the  defendant.  The  plaintiff  cannot 
justly  come  into  court  with  the  defendant's  money  in  his 
pockety  and  benefited  by  the  defendant's  expenditures 
made  in  good  faith,  and  claim  to  set  aside  the  lease,  with- 
out the  defendant's  repaying  that  money,  and  the  dam- 
ages the  defendant  has  sustained  being  adjusted  and  also 
paid.  Hence  we  insist  that  the  court  erred  in  directing 
judgment,  the  effect  of  which  was  to  drive  the  defendant 
from  the  leased  property,  leaving  thereon  substantial  im- 
provements and  expenditures,  and  with  its  money  ib  the 
hands  of  the  plaintiff,  and  other  stockholders  of  the  Sara- 
toga Gas  Light  Company,  and  without  making  a  provis- 
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ion  for  payment  to  the  defendant  of  its  expenditures  and 
damages. 

m.  The  plaintiff  knew  of  the  lease  in  March,  1870.  He 
received  a  dividend  on  his  stdck  after  he  had  notice  of  the 
lease.  Bent  paid  by  the  defendant  under  the  lease  went 
into  this  dividend.  We  submit  that  the  plaintiff,  by  re- 
ceiving the  dividend  after  he  knew  of  the  existence  of  the 
lease,  and  when  he  must  have  known  that  money  paid 
under  it  made  up  the  dividend,  consented  to,  and  ratified, 
the  lease,  and  with  money  of  the  defendant  in  his  possess- 
ion^ received  under  the.lease^  is  estopped  from  claiming 
the  lease  to  be  invalid. 

A.  Pond,  for  the  respondent 

L  Both  of  the  defendants  are  corporations,  chartered 
under  the  laws  of  the  State,  and  as  such  their  powers  and 
duties  are  limited  to  the  objects  specified  in  the  statute  and 
their  charters,  namely,  the  '*  manufacturing  and  vending 
illuminating  gas  to  consumers."  (3  B.  S.  849,  Hdin.  ed. 
Laws  of  1848,  ch.  37,  p.  48.) 

IL  The  two  corporations  being  organized  and  chartered 
for  such  purposes  only,  their  directors  were  but  agents  of 
the  corporation  of  which  they  were  officers,  and  were 
authorized,  as  such,  only  to  carry  out  the  objects  and  pur- 
poses of  its  being.  They  are  and  were  not  authorized  by 
their  acts  to  inflict  upon  the  corporation  of  which  they 
are  such  officers  and  agents,  political  death.  Their  duty 
is  to  preserve  and  perpetuate  the  life  of  the  corporation, 
and  not  to  terminate  and  destroy  it.  {Abbott  v.  American 
Sard  Bvbber  Co.,  33  Barb.  678.  Adriance  v,  Boeme^  52  id, 
399.  Brady  v.  The  Mayor  dc,  16  ffow.  432.  S,  C,  18  id. 
343.  Bobbins  v.  Clay,  33  Maine,  132.  Conro  v.  Port  Henry 
Iron  Oo.y  12  Barb.  27.     Butts  v.  Wood;  38  id.  181.) 

III.  The  lease  of  the  works  and  property  of  the  Sara- 
toga Gas  Light  Company  to  the  Citizens*  Gas  Light  Com- 
pany for  five  years,  and  with  a  privilege  of  renewal  for 
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five  years  longer^  is  virtually  an  agreement  that  the  former 
corporation  would,  contrary  to  the  statute,  suspend  its 
ordinary  business  for  a  period  exceeding  one  year ;  and 
thereby  inflict  upon  it  political  death ;  and  such,  in  fact, 
was  the  object  and  intent  of  the  parties  in  making  the 
lease  in  this  case,  and  so  the  judge  has  found,  and  the 
lease  was  therefore  illegal,  uUra  vires,  and  void.  (2  B.  S. 
484,  §  38,  Edm,  ed.  Oanro  v.  Part  Henry  Iran  Ga.,  12  Barb. 
27,  and  eases  cited  supra,)  ^ 

IV,  The  lease  being  void,  was  not  binding  on  the  stock- 
holders of  the  corporation  not  consenting  thereto,  whose 
act  it  purported  to  be;  and  was  subject  to  be  set  aside  at 
their  suit  (Abbatt  v.  Am.  Hard  Buhber  Ca.y  33  Barb.  578. 
Butts  V.  Waad,  38  id,  181.) 

V.  The  plaintiff  as  a  stockholder,  therefore,  of  the  Sar- 
atoga Gas  Light  Company,  is  entitled  to  maintain  this 
action,  the  judge  having  found  that  he  never  ratified  or 
sanctioned  the  lease  in  any  way.  The  act  of  accepting  a 
dividend  by  the  plaintifi*  was  no  ratification  of  the  lease, 
as  he  did  not  know,  nor  does  it  appear,  that  such  dividend 
included  any  part  of  the  rent  derived  therefrom,  and  there 
could  be  no  ratification  without  knowledge.  '^Ratifica- 
tion is  an  act  with  knowledge."  {Brass  v.  Worth,  40  Barb. 
648,  654.  Cumberland  Gaal  Co.  v.  Sherman,  30  id.  553. 
Boerum  v.  Sehenek,  41  N.  Y.  190.  Smith  v.  Tracy,  36  id.  79, 
86.    Oaffney  v.  Colvill,  6  HUl,  567.    Hays  v.  Stone,  7  id,  128.) 

YL  There  was  no  error  in  the  judge  refusing  to  adjust 
the  equities  between  the  two  defendants  in  this  action,  if 
there  were  any  such  to  be  adjusted.  In  the  first  place, 
there  was  no  claim  of  the  kind  set  up  in  the  answer,  and  ^ 
if  there  had  been,  it  could  not  be  entertained  in  this  action. 
It  constituted  no  counter-claim  in  favor  of  the  Citizens' 
Gas  Light  Company  against  the  plaintiff,  and  there  was 
no  issue  pending  in  the  action  between  the  two  defend- 
ants involving  such  claims.  (Garvey  v.  Jarms,  54  Barb. 
179.     Wright  v.  DelafieU,  25  N,  Y.  266, 270,  271.      Wood- 
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worth  V.  Bellatoij  4  Haw,  Pr.  24,  Stephem  v.  jBTaH,  2  Rob. 
674.  D^jiw  V.  Jticfoon,  16  N.  7.  439,  449,  450.)  Nor 
could  there  properly  be  any-  such  issue  formed  in  this 
action.  This  action  was  brought  to  set  aside  the  lease  in 
question,  because  it  was  made  without  authority,  was 
illegal  and  therefore  void ;  and  the  claim  by  a  stockholder 
to  have  it  canceled  and  set  aside  for  that  cause,  could  not 
properly  be  met  by  the  appellant  with  a  claim  for  the  set- 
tlement and  adjudication  of  equities  between  the  two  de- 
fendants, if  any  such  existed.  {Gomstock  v.  Buchanan^  57 
Barb.  147,  n.)  On  the  whole,  the  questions  in  the  case 
made  by  the  answer  and  evidence  under  it,  are  mainly 
questions  of  fact,  upon  which  the  decision  of  the  judge  is 
conclusive,  and  the  judgment  should  therefore  be  affirmed, 
with  costs. 

Since  preparing  the  foregoing  points,  the  opinion  of 
Chancellor  Zabriskie,  of  New  Jersey,  in  the  case  brought 
by  some  dissenting  stockholders  against  the  railroad  cor- 
porations of  that  State,  to  restrain  the  latter  from  execut- 
ing a  proposed  lease  of  their  corporate  property  and 
franchises  to  the  Pennsylvania.  Railroad  Company,  for  999 
years,  has  been  published  in  the  newspapers  and  thus 
fallen  under  my  observation.  The  plaintifi*s  applied  for 
an  injunction  to  restrain  the  defendants  from  executing 
the  lease,  and  the  motion  was  denied  by  the  chancellor  on 
the  ground,  amongst  others,  that  the  legislature  had,  by 
statute,  authorized  the  corporations  in  that  case  thus  to 
contract  But  in  reference  to  the  question  as  to  the  general 
power  of  a  corporation  to  sell  or  lease  its  property  and 
franchises  without  legislative  authority,  the  chancellor 
remarks  as  follows:  ^^It  may  be  considered  as  settled, 
that  a  corporation  cannot  lease  or  alien  any  franchise  or 
any  property  necessary  to  perform  its  obligations  and 
duties  to  the  State,  without  legislative  authority.  (Beman 
v.  Bufford,  1  Sim.  N.  S.  550.  Johnson  v.  Shrewsbury  and 
Pa.  R.  R.  Co.y  3  DeGex,  McN.  ^  6?.  914.     Shrewsbury  and 
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Birm.  B.  B.  Go.  v.  N,  Western  B.  B.  Co.,  6  K  L.  0.  131. 
S.  Yorkshire  B.  B.  Co.  v.  Or.  N.  West  B.  B.  Co.,  3  DeGex, 
McN.  ^  Q-,  576.  Winch  v.  Birkenhead  dec.  B.  Co.,  5  DeOex 
•  ^  Su.  562.  Or.  Mid.  B.  B.  Co.  v.  East  Counties  B.  B.  Co., 
9  Hare,  306.  Troy  and  But  B.  B.  v.  Kerr,  17  Barb.  601. 
OAto  and  Miss.  B.  B.  v.  /nd  and  Gin.  B.  B.,  14  Am.  L.  Beg. 
733.  Lamman  v.  ii^6.  Val.B.  B.,  6  Casey ^  42.  Fori  an(2 
Jf A  JJ.  iJ.  V.  ?Ftnan«,  17  How.  U.  8.  39.  (7ow.  v.  Smith,  10 
Allen,  455.  Bichards  v.  Libby,  11  trf.  66.)  The  rule  is 
founded  on  reason  and  principle.  The  franchises  granted 
by  the  State  are  often  parts  of  the  sovereign  power  dele- 
gated to  a  subject,  and  always  privileges  to  which  other 
citizens  are  not  entitled.  In  these  grants^  the  State  is  sup. 
posed  to  regard  the  character  of  the  grantee,  or  the  guards 
and  restrictions  placed  upon  the  corporation,  when  the 
grant  is  by  a  charter  to  persons  continually  changing  by 
transfers  of  atock.'  In  this  case,  the  franchise  of  main-  . 
taining  a  canal  and  railroads  across  public  highways  and 
navigable  rivers,  of  taking  tolls  and  rates  of  fare  fixed  by 
themselves,  without  control,  are,  with  others,  a  material 
part  of  the  property  leased ;  these  cannot  be  leased  or 
aliened  without  the  consent  of  the  State."  Again,  the 
chancellor  observes  in  reference  to  the  remedy  of  the 
stockholders  not  consenting  to  the  lease :  *'  But  on  the  hy- 
pothesis that  they  (the  corporations)  have  not  the  right  to 
do  this  as  against  the  complainants,  the  complainants  will 
have  the  right  to  call  them  to  an  account  in  equity,  as 
their  cestuis  que  trust,  and  compel  the  lessee  to  surrender 
the  lease  as  obtained  by  a  breach  of  trust  in  which  they 
were  abettors;  and  compel  the  directors  to  account  for» 
the  profits,  which  would  have  accrued,  but  for  the  breach 
of  trust. '* 

Pbr  Curiam.  The  lease  was  invalid,  and  the  action 
properly  brought  by  a  stockholder,  on  behalf  of  himself 
and  other  stockholders.     The  justice  committed  no  error 
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in  refasing  to  adjust  the  equities  between  the  two  defend- 
ants, as  they  were  not  embraced  in  the  pleadings  containing 
the  issues  which  were  tried,  and  they  may  be  the  subject  of 

another  action.  ^ 

Judgment  affirmed,  with  costs. 

(Third  Dbpabtxevt,  Gbnbbal  Tbrx,  at  Schenectady,  Noyember  14, 1871. 
MHUtf  P.  J.,  and  Parker  and  DanitU^  Justices.] 
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PuLVBR  v%.  Harris. 

Where,  on  the  trial  of  an  action  for  assault  and  battery,  the  Jury,  upon  the 
whole  charge  of  the  judge,  were  left  to  consider  a  charge  of  false  swearing, 
made  by  the  defendant,  against  the  plaintiff,  at  the  time  of  the  assault,  one 
of  the  circumstances  to  enhance  the  damages ;  it  was  hdd  that  this  was  erro- 
neous, and  for  such  error  a  new  trial  was  granted. 

APPEAL,  by  the  defendant^  from  a  judgment  entered 
upon  the  verdict  of  a  jury. 

This  action  was  brought  to  recover  damages  for  an  al- 
leged assault  and  battery  by  the  defendant,  upon  the  plain- 
tiff. The  complaint  contained  two  coun^.  The  first  count 
alleged  an  assault  and  battery  committed  on  the  15th  day 
of  June,  1869,  and  the  second  count  alleged  an  assault  and 
battery  committed  on  the  17th  day  of  October,  1869.  Both 
parties  were  sworn,  and  testified  on  their  own  behalf,  on 
the  trial.    • 

As  to  the  first  alleged  assault  and  battery,  the  plaintiff 
testified  to  its  occurrence,  and  the  defendant  contradicted 
it ;  and  as  to  the  second  alleged  assault  and  battery^  both 
testified,  and  contradicted  each  other,  on  several  material 
points.  The  plaintiff  testified  as  to  the  first  alleged  cause 
of  action,  among  other  things,  as  follows :  "  He  (the  de- 
fendant) told  me  I  had  sworn  to  a  lie  in  a  suit  at  Schuy- 
lerville.    I  told  him  I  hadn't'^    And  in  regard  to  what 
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occnrred  at  the  time  of  the  second  transaction,  the  plain- 
tiff testified,  among  other  things,  as  follows :  "  The  de- 
fendant said  I  had  sworn  to  a  lie  at  Schaylerville ;  I  told 
him  I  hadn't ;  that  he  had  accused  me  of  that  before,  and 
I  wished  him  to  stop 'it."  As  to  the  first  alleged  occur- 
rence, testified  to  by  the  plaintiff,  the  defendant  flatly  de- 
nied the  whole  of  the  plaiiitift*'s  statement  in  regard  to  it. 
As  to  the  second  alleged  occurrence,  the  defendant  testi- 
fied, among  other  things,  that  **  he  did  accuse  the  plain- 
tiff of  havii^  previously  sworn  to  a  lie,  at  Schuylerville." 
It  appeared  in  evidence  that  the  several  charges  above 
mentioned,  that  the  plaintiff  had  sworn  to  a  lie  at  Schuy- 
lerville,  had  reference  to  the  testimony  of  the  plaintiff 
given  on  the  trial  of  a  certain  cause  pending  in  a  court  of 
a  justice  of  the  peace  at  that  place,  in  which  the  plaintiff' 
was  called  and  duly  sworn  as  a  witness^ 

The  above  cited  evidence  is  all  there  was  in  the  case  as 
to  the  charge  made  by  the  defendant  against  the  plaintiff', 
that  the  latter  had  sworn  to  a  lie  at  Schuylerville ;  and  it 
is  stated  therein,  that  "  there  was  no  evidence  offered,  on 
either  side,  as  to  whether  the  plaintiff  swore  truly  or  falsely 
at  Schuylerville."  The  judge  charged  the  jury,  in  refer- 
ence to  this  accusation  of  false  swearing,  made  by  the  de- 
fendant against  the  plarntiff,  as  follows :  ^'  The  substance 
of  the  transaction  is  this :  The  plaintiff  had  been  a  wit- 
ness in  a  suit  between  his  employer  and  some  member  of 
the  Harris  family;  he  had  sworn  upon  that  trial;  he  had 
testified  to  the  truth,  and  nothing  but  the  truth,  and  you 
will  so  take  it,  because  it  is  proved  he  was  sworn,  and  no 
man  has  testified,  or  dare  testify,  that  he  swore  to  an  un- 
truth, you  will  start  with  the  presumption  and  the  facts 
established,  that  upon  that  trial  the  plaintiff  swore  to  noth- 
ing but  the  truth,  varying  from  it  not  one  jot  or  tittle." 
Again,  the  judge  charged,  "that  without  any  provocation, 
he  (the  defendant)  charges  the  plaintiff' with  having  com- 
mitted perjury ;  charges  a  man  who  has  sworn  to  nothing 


80        OASES  IN  THE  SUPREME  COURT. 

Pulrer  v.  Harris. 

bat  the  truth,  and  against  whom  the  charge  had  no  found- 
ation,  and  I  so  charge  you,  with  having  sworn  to  a  lie  in 
a  court  of  justice;  and  what  does  the  plaintiff  do?  knock 
him  down  on  the  spot  ?"  And  again,  "  he  (the  plaintiff) 
simply  says,  I  did  not.  swear  to  a  Ke ;  and  that  was  true, 
and  what  Harris  said  was  false,  and  I  so  charge  you  that 
it  was,  and  you  will  so  take  it  He  lied  to  the  plaintiff  in 
the  most  insulting  manner  he  could,  and  yet  the  plaintiff 
was  quiet  and  composed  as  any  man  could  be,  and  simply 
said,  'I  did  not  swear  to  a  lie/"  Again  :  "!Qej'ond  that, 
if  you  think  that  this  defendant  was  vindictive,  that  he 
was  ungentlemanly  and  unjust  in  making  this  foul  charge 
upon  the  plaintiff,  *  *  *  perhaps  you  may  give  puni- 
tive damages,  going  beyond  the  actual  atnount  which  this 
man  has  lost."  The  defendant's  counsel  excepted  to  so 
much  of  the  charge  as  stated  that  the  jury  were  to  assume 
that  what  the  plaintiff  swore  to  on  that  trial  was  true,  in- 
asmuch as  no  one  was  produced  to  state  that  it  was  untrue. 
The  court  remarked :  "  I  will  leave  out  that  last  part 
The  jury  will  regard  me  as  charging  that  the  plaintiff's 
testimony  upon  that  trial  was  true."  The  defendant's 
counsel  excepted ;  also  to  so  much  of  the  charge  as  stated 
the  defendant  lied  to  him  iii  the  most  insulting  manner. 
The  court  remarked :  "  I  will  alter  that  word  lie ;  I  will 
say  that  the  defendant,  in  charging  the  plaintiff  with 
swearing  falsely,  told  a  gross  untruth.*'  The  defendant's 
counsel  excepted.  He  also  excepted  to  so  much  of  the 
charge  as  stated  a  foundation  for  punitiv^  damages.  The 
court  remarked :  "  I  do  not  mean  that  the  jury  are  to  give 
damages  for  the  charge ;  but  they  will  take  into  consid- 
eration all  the  circumstances  of  that  interview.  I  charge 
the  jury  that  they  cannot  give  damages  for  his  saying 
"  you  swear  falsely." 

The  defendant's  counsel  asked  the  court  to  charge  the 
jury  as  follows : 

1st.  That  the  jury  are  not  authorized  to  find  whether 
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the  plaintiff  was  innocent  or  guilty  of  the  charge  of  having 
sworn  falsely  in  the  suit  referred  to  by  the  defendant  in 
his  conversation  with  the  plaintiff.  The  court  remarked : 
"  I  so  charge ;  but  I  also  charge  that  you  will  proceed  in 
the  determination  of  this  case  upon  the  basis  that  the 
plaintiff  swore  to  nothing  but  the  truth/*  The  defendant's 
counsel  excepted. 

2d.  That  the  issoe  in  this  case  does  not  include  the 
question  whether  the  charge  that  the  plaintiff  swore  false 
was  true  or  not,  and  the  defendant  could  not  properly  have 
proved  the  truth  of  the  charge  in  this  case,  and  that  duch 
evidence  was  inadmissible.  The  court  remarked :  "  I  do 
so  charge ;  but  as  it  has  been  given  in  evidence  without 
objection,  you  will  take  the  whole  evidence  into  consider- 
ation, remembering,  however,  what  I  said  before,  that  you 
have  no  right  to  give  damages  for  the  unjust  charge." 
The  defendant's  counsel  excepted. 

3d.  That  the  jury  cannot  assume  in  this  case  that  the 
plaintiff  swore  falsely  or.  truly  in  that  case.  The  court 
remarked :  ^^  I  decline  so  to  charge,  and  charge  that  you 
will  assume  in  this  case  the  fact  to  be  that  the  plaintiff 
did  not  swear  falsely."  The  defendant's  counsel  excepted. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  for 
9600. 

A.  Pondy  for  the  appellant 

I.  The  charge  of  the  judge,  that  the  jury  must  assume, 
in  entering  upon  the  consideration  of  the  case,  that  the 
defendant  '^  lied,"  or  in  the  modified  phrase  of  the  judge, 
^^  told  a  gross  untruth,"  in  charging  the  plaintiff  with  hav* 
ing  sworn  to  a  lie  at  Schuylerville,  was  palpably  erroneous, 
and  necessarily  calculated  to  injure  the  defendant. 

The  question  whether  the  charge  made  by  the  defend- 
ant against  the  plaintifi^  that  the  latter  had  sworn  falsely 
in  the  suit  at  Schuylerville,  was  true  or  false,  was  not  in 
issue  in  this  action  at  all,  and  there  was  no  evidence  given 
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upon  the  subject,  one  way  or  the  other,  in  the  case.  The 
positive  and  express  charge  of  the  judge  to  the  jury,  there- 
fore, that  they  must  assume,  and  take  it  for  granted,  in 
entering  upon  the  consideration  of  the  case,  that  the  de- 
fendant had  "lied"  to  the  plaintiff  "in  the  most  insulting 
manner,"  in  making  the  charge,  was  wholly  unwarranted. 
If  the  defendant  had  offered  evidence  to  prove  the  truth 
of  the  charge  that  the  plaintiff*  swore*  falsely  at  Schuyler- 
villcj  it  would  have  been  inadmissible,  for  the  reason  that 
it  was  too  remote;  and  also  because,  if  the  defendant  had 
been  allowed  to  introduce  such  evidence,  the  plaintiff* 
would  then  have  had  a  right  to  furnish  evidence  tending 
to  prove  that  he  testified  to  nothing  but  the  truth;  "and 
thus  an  inquiry  wholly  different  from  the  one  on  the 
record,  would*  be  gone  into,  diverting  and  distracting  the 
attention  of  the  jury.*'  (Per  Spencer^  Ch.  J".,  in  Lee  v. 
Woohey^  19  John.  321.  And  see  Coming  v.  Coming ^  2  Seld, 
97,  103;  Willis  v.  Forrest,  2  Duer,  310;  Avery  v.  Ray, 
1  Mass,  12 ;  Ellsworth  v.  Thompson^  13  Wend.  663 ;  Mowry 
v.  Smith,  9  Allen,  67.) 

II.  There  being  no  evidence  in  the  case,  therefore,  as  to 
the  truth  or  falsity  of  the  charge  made  by  the  defendant 
against  the  plaintiff^  that  the  latter  had  swoni  falsely,  the 
charge  of  the  judge  to  the  jury,  in  the  absence  of  such 
evidence,  that  they  must  assume  that  the  defendant  "lied," 
was  palpably  erroneous.  It  was,  in  effect,  an  impeach- 
ment, by  the  judge,  of  the  character  of  the  defendant  for 
veracity,  which  could  not  fail  to  influence  the  jury  in  con- 
sidering the  question  as  to  the  relative  .weight  they  would 
attribute  to  the  evidence  of  the  parties  respectively,  and 
especially  where,  as  in  this  case,  they  contradicted  each 
other.  In  relation  to  the  first  count,  or  cause  of  action, 
stated  in  the  complaint,  which,  if  proved,  was  the  most 
serious  one  of  the  two,  there  was  no  evidence,  except  that 
w^hich  came  from  the  parties  themselves;  and  they  flatly 
contradicted  each  other.     If  the  jury  should  give  the  same 
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credit  to  the  evidence  of  the  defendant,  which  they  would 
to  that  of  the  plaintiff,  the  evidence  would  be  balanced, 
and  the  latter  could  not  recover  on  the  first  count,  under 
these  circumstances.  The  judge  told  the  jury  that  they 
must  first  assume  that  the  defendant  ^'  lied  "  to  the  plain- 
tiff, in  the  most  insulting  manner,  in  making  the  foul 
charge  he  did  against  the  latter.  This  was  virtually  tell- 
ing the  jury  that  the  defendant  was  a  ^^  liar,"  and  that 
"  the  truth  was  not  in  him,"  while  the  judge,  at  the  same 
time,  told  the  jury  that  the  plaintiff  was  "  a  j^oung  man  of 
good  character,  peaceful,  quiet  and  orderly,"  who  "  had 
sworn  upon  that  trial,  and  had  testified  to  the  truth,  and 
nothing  but  the  truth,  and  you  will  so  take  it,  because  it 
is  proved  he  was  sworn,  and  no  man  has  testified,  or  dare 
testify,  that  he  swore  to  an  untruth."  The  effect  of  this 
charge  was,  to  take  away  from  the  jury,  to  whom  it  legiti- 
mately belonged,  the  entire  question  of  the  credibility  of 
these  parties  arising  upon  the  whole  evidence  in  the  case; 
and  at  the  arbitrary  and  sole  dictation  and  direction  of  the 
judge,  the  jury  were  virtually  told  that  they  must  assume, 
in  considering  the  case,  and  such  was  the  fact,  that  the  de- 
fendant was  a  liar,  and  the  plaintiff  an  honest  and  truth 
telling  man.  And  this,  too,  on  a  question,  as  has  been 
shown,  not  in  the  case  at  all,  and  in  regard  to  which  no 
evidence  had  been  given  by  either  party.  Now  had  the 
judge  simply  submitted  the  question  to  the  jury,  whether 
the  plaintiff  testified  falsely  or  truly,  at  Schuylerville,  and 
the  jury  had  found  one  way  or  the  other  upon  it,  it 
would  have  been  error,  because  there  was  no  evidence 
upon  the  subject  in  the  case ;  and  it  is  well  settled  that  it 
is  erroneeus  for  a  judge  to  submit  a  question  to  the  jury 
in  regard  to  which  there  is  no  evidence.  {Small  v.  Smithy 
1  Denio,  583.  Oale  v.  WelU,  12  Bcerh,  84.)  p  It  must  be 
equally  erroneous  for  the  judge  peremptorily  to  direct  the 
jury  to  assume  as  true,  and  find  a  fact,  in  regard  to  which 
which  there  is  no  evidence,  as  the  judge  did  in  this  case. 
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HI.  The  charge  of  the  judge  being  erroneous  for  the 
reasons  stated,  it  was  prima  facie  injurious  to  the  defend- 
ant, and  a  new  trial  should  be  granted.  {Oreene  v.  White^ 
37  N.  y.  405.) 

IV.  But  the  effect  of  the  charge  was  necessarily  injuri- 
ous to  the  defendant.  The  case  was  one  where  the  evidence 
was  very  conflicting  in  regard  to  both  counts  or  causes 
of  action  set  up  in  the  complaint.  But  in  regard  to  the 
cause  of  action  set  up  in  the  first  count,  there  was  no  evi- 
dence except  that  which  came  from  the  parties  themselves, 
and  thej  flatly  contradicted  each  other.  If  the  jury  gave 
credit  to  the  plaintitt**8  version,  and  rejected  the  defendant's 
statement,  in  regard  to  that  matter,  the  plaintifi;*  was  enti- 
tled to  a  verdict  on  that  account;  while,  on  the  other 
hand,  if  the  jury  disbelieved  the  plaintift^'s  evidence,  or 
even  gave  equal  credit  to  the  statement  of  the  defendant^ 
in  regard  to  this  alleged  cause  of  action  in  this  case,  the 
evidence  would  be  balanced,  and  the  plaintifi;*  must  fail. 
Now,  under  such  circumstances,  with  the  case  so  nicely 
balanced,  bad  the  judge  admitted  evidence  in  the  case, 
against  objection,  to  show  that  the  defendant  had  lied,  and 
thereby  allowed  the  plaintifi'  to  thus  improperly  impeach  his 
character  for  truth  and  veracity',  it  would  have  been  error, 
and  the  verdict  would,  for  that  reason,  be  set  aside.  ( Wil- 
%on  V.  WiUon,  4  Keyes^  413.  Battin  v.  Heaiey^  36  How,  346.) 
It  must  be  equally  fatal  to  the  verdict,  for  the  judge  to 
charge  the  jury,  as  in  this  case,  without  any  evidence  to 
that  eftect,  that  the  defendant  'Mied"  to  the  plaintifi^  "in 
the  most  insulting  manner,"  and  that  they  must  so  take  it, 
in  considering  the  case.  In  short,  the  charge  was  very 
objectionable,  not  only  in  particulars  pointed  out,  but  also 
in  its  entire  scope  and  and  bearing;  and  the  verdict  which 
it  producedtshould  be  set  aside,  and  a  new  trial  granted, 
and  the  defendant  allowed  a  reasonably  fair  chance  before 
an  impartial  jury,  and  one  unprejudiced  by  such  an  extra- 
ordinary charge. 
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J.  P.  BtUler,  for  the  respondent. 

I.  The  slanderous  allegations  made  by  the  defendant, 
*'Tou  swore  to  a  He  in  a  suit  at  Schuylerville/*  was 
the  origin  of  the  difficulty  between  the  parties,  and  was 
given  in  evidence  as  a  portion  of  the  transaction,  without 
objection.  It  really  characterized  the  conduct  of  the  de- 
fendant as  malicious,  and  stamped  the  whole  transaction 
as  wicked  and  cruel.  The  allegation  had  reference  to 
testimony  given  in  an  action  pending  in  a  court.  The 
charge  was,  that  the  plaintiff  had  committed  perjury  in 
giving  testitnony  in  such  action. 

n.  The  judge  in  charging  the  jury,  assumed  that  the 
defendant's 'statement  was  false,  and  the  testimony  of  the 
plaintiff  true.  This  was  precisely  what  the  law  presumed ; 
and  on  this  trial  neither  fact  could  be  proved  or  disproved. 
The  case  was  controlled  by  the  law's  presumption,  and 
both  parties  had  to  abide  its  result.  It  would  have  been 
incompetent  for  the  defendant  to  prove  the  truth  of  his 
words ;  and  equally  incompetent  and  unnecessary  for  the 
plaintiff  to  prove,  by  testimony,  their  falsity.  As  the  issues 
were  framed  in  this  case,  the  general  presumption  of  law 
was  conclusive  on  both  parties.  Parties  may  treat  as  true, 
or  false,  what  the  law  presumes,  and  such  is  the  duty  of 
the  court 

III.  The  charge  of  the  judge,  on  this  point,  as  modified, 
simply  recognized  this  presumption  of  law.  These  words 
characterized  the  subsequent  acts  of  violence,  on  the  part 
of  the  defendant,  as  vindictive,  and  entitled  him  to  punitive 
damages. 

IV.  The  judge  charged  the  jury  that  they  had  "  no  right 
to  give  damages  for  the  unjust  charge,"  and  that  they  could 
not  give  damages  for  his  saying  "you  swore  falsely." 
Undoubtedly  the  plaintiff  could  not  recover  in  this  action 
of  assault  and  battery,  as  for  slanderous  words;  and  this 
ruling  fully  met  every  possible  objection  open  to  the  de- 
fendant.    With   this   modification   of  the  charge,   there 
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could  be  no  possiblis  injiiry  to  the  defendant.  (11  Barh. 
241.  16  id,  386.  2  OomsL  193.)  And  the  court  will  di&* 
regard  it,  on  this  motion  for  a  new  trial. 

Per  CuRiAit  Upon  the  whole  charge,  the  jury  were 
left  to  consider  the  charge  of  false  swearing  one  of  the 
circumstances  to  enhance  the  damages.  For  this  error 
of  the  court,  the  judgment  must  be  reversed,  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

*  New  trial  granted. 

[Third  Dbpartmbht,  Gbhbbal  Tbrm,  at  Schenectady,  NoTember  14,  1871. 
MUUTy  P.  J.,  and  Parktr  and  Drnkh,  Juatices.] 


Harvet  Losee  vs.  Cob  S.  Buchanan  and  Daniel  A.  Bul- 
LARDy  impleaded  with  the  Saratoga  Paper  Company. 

Where  the  plaintiff  was  injured,  in  his  real  propei-ty,  by  the  accidental  ex- 
plosion of  a  steam  boiler  on  the  premises  of  a  corporation,  adjoining  those 
of  the  plaintiff,  and  which  boiler  was  placed  there  for  use,  and  was  being 
used  at  the  time,  by  said  corporation,  in  its  business ;  and  which  boiler,  by 
the  force  of  such  explosion,  was  cast  upon  the  premises  of  the  plaintiff,  and 
destroyed  his  property ;  JSeld  that  such  corporation,  and  its  agents,  under 
whose  direction  such  boiler  was  being  used,  at  the  time,  were  liable  for  the 
damage  thereby  occasioned,  without  proof  of  any  negligence  on  its,  or  their 
part    Per  Pottbb,  J. 

A  corporation  can  only  act  by  its  agents.  If  an  iiQury  accrues  to  any  one  by 
its  action,  it  must  be  because  such  action  is  induced  and  directed  by  its 
agents.  In  an  action  brought  against  a  corporation,  and  its  managing 
agents,  to  recover  damages  for  an  ii\jury  to  real  estate,  caused  by  the  ex- 
plosion of  a  steam  boiler  upon  the  premises  of  the  corporation,  it  is  erro- 
neous to  charge  the  jury  that  such  agents  are  not  liable  for  any  negligence, 
or  unskilfulness,  on  the  part  of  the  corporation,  or  the  manufacturers  of  the 
boiler. 

Where  an  iigury,  done  by  a  corporation,  is  occasioned  by  the  negligence,  or 

« 

unskilfulness,  of  the  agent  who  put  the  corporation  in  motion,  it  is  erroneous 
to  hold  that  the  corporation,  alone,  is  liable,  and  not  the  controlling  agent. 
It  is  also  erroneous  to  hold  that  a  corporation  may  escape  liability,  if  an  ii\jury 
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ocean  at  the  time  its  snb-agent,  whom  it  employs  to  conduct  its  afikin, 
happens  to  be  in  charfl[e ;  or  that  in  such  a  case  the  corporation,  onfy,  is 
liable. 
In  an  action  against  a  corporation  and  its  managing  agents,  to  recover  dam- 
ages for  an  injury  to  real  estate,  caused  by  the  explosion  of  a  steam  boiler, 
owned  by  it,  it  is  erroneous  to  charge  that  if  the  engineer  who  had  charge 
of  the  boiler,  came  to  the  conclusion  that  to  reduce  the  pressure  from  120 
to  110  pounds  to  the  square  inch,  would  render  the  use  of  the  boiler  prudent 
and  safe,  and  communicated  that  idea  to  a  director  and  managing  agent, 
and  the  latter  believed,  and  acted  upon  the  information,  then  he  was  not 
liable. 

•   •  • 

It  is  also  error  to  refuse  to  charge,  in  such  an  action,  that  the  defendants  can- 
not excuse,  or  justify  themselves,  in  the  use'  of  the  boiler  in  question,  on  the 
ground  that  the  same  was  purchased  of  reputable  manufacturers ;  where  it 
is  proved  that  the  sise,  form,  character  and  materials  of  the  boiler  had  been 
directed  and  ordered  by  tjie  defendants,  and  tlie  boiler  was  made  in  con- 
formity with  the  directions. 

rpHIS  action  was  brought  to  recover  damages  arising 
A  from  an  injury  occasioned  by  the  explosion  of  a  large 
rotary  iron  steam  boiler,  while  the  same  was  owned  and 
being  used  by  the  Saratoga  Paper  Company,  at^their  mill, 
situated  in  the  village  of  Schuylerville,  Saratoga  County, 
and  State  of  New  York,  on  the  13th.  day  of  February, 
1864,  by  means  whereof  the  boiler  was  projected,  and 
thrown  on  to  the  plaintift*'s  premises,  and  through  several 
of  his  buildings,  thereby  injuring  and  damaging  the  same, 
and  destroying'personal  property  therein. 

Buchanan  and  Bullard  were  joined  with  the  Paper  Com- 
pany as  defendants  in  the  action,  on  the  ground  that  they 
were  trustees,  stockholders  and  agents  of  the  corporation, 
and  superintending  its  business  as  such,  and  therefore 
jointly  liable  with  the  company  in  the  action.  The 
Clutes,  who  manufactured  the  boiler,  were  also  made  de- 
fendants, on  the  ground  that  they  made  it  in  a  negligent 
manner,  in  consequence  of  which  negligence  the  boiler 
exploded. 

The  case  was  liret  tried  at  the  Saratoga  circuit  in  Jan- 
uary, 1866,  before  Justice  Potter  and  a  jury,  when  the 
complaint  was  dismissed  as  to  the  Clutes,  and  a  verdict 
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rendered  against  the  other  defendants  for  1^3420,  upon 
which  judgment  having  been  entered  up,  the  defendants 
made  a  case  and  appealed  to  the  general  term.  The  gen- 
eral term  in  the  fourth  district,  in  October,  1866,  set  aside 
the  verdict  and  granted  a  new  trial,  on  the  ground  that 
the  judge  at  the  circuit  erred  in  excluding  evidence  to 
show  that  the  defendants  were  not  guilty  of  any  negli- 
gence in  procuring,  or  in  the  use  of,  the  boiler  in  question. 
The  case  was  again  tried,  in  January,  1867,  before  Justice 
Rosekrans  and  a  jury,  when  a  verdict  was  rendered 
againt  the  paper  company  for  $2703.36  damages,  and  in 
favor  of  the  defendants  Buchanan  and  Bullard. 

On  the  trial  the  plaintiff  asked  the  court  to  charge  the 
jury  separately  on  the  following  propositions  : 

1st.  That  it  was  not  necessary  for  the  plaintiff  to  prove, 
in  order  to  entitle  himself  to  recover,  that  the  defendants 
were  guilty  of  any  negligence,  in  the  use  of  the  boiler  in 
question. 

2d.  That  the  plaintiff  was  entitled  to  recover  against  the 
defendant,  the  paper  company,  if  the  explosion  of  the 
boiler  occurred  in  consequence  of  the  defects  in  the  con- 
struction of,  or  the  materials  of  which  the  boiler  was 
made ;  and  that  the  company  was  liable  therefor,  although 
the  defects  were  secret,  and  not  open  to  observation,  and 
although  the  company  had  no  knowledge,  or  notice,  of 
such  defects. 

3d.  That  the  defendants  Bullard  and  Buchanan  were 
also  liable,  if  they  participated  in  the  use  and  operation 
of  the  boiler,  without  any  proof  of  negligence  on  their 
part,  if  the  company  was  liable  without  such  proof  of 
negligence. 

4th.  That  the  defendants  could  not  excuse,  or  justify, 
themselves,  in  the  use  of  the  boiler  in  question,  on  the 
ground  that  the  same  was  purchased  of  reputable  manu- 
facturers, for  the  reason  that  it  was  made  to  conform  in 
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size  to  the' directions  of  the  defendants;  that  .it  was  the 
largest  boiler  ever  made,  and  hence  the  manafactarers  had 
no  experience  in  the  nse  of  snch  boilers,  which  &ct  was 
known  to  the  defendants ;  and  that  hence  the  result  of 
the  experiment  of  using  such  a  large  boiler,  could  not  be 
justified,  or  excused,  by  the  defendants'  having  bought 
the  boiler  of  manufacturers  of  reputation. 

5th.  That  if  the  greater  leakage,  occurring  at  the  north 
end  than  at  the  south  end,  was  evidence  that  the  north 
end  was  the  weakest,  yet  the  fact  that  the  south  end 
leaked,  and  the  explosion  occurred  there,  was  evidence  of 
greater  weakness  at  that  end. 

The  court  declined  so  to  charge,  separately  on  each 
proposition  ;  and  the  plaintiff  duly  excepted. 

The  defendant  requested  the  court  to  charge  several 
propositions ;  the  last  of  which,  only,  it  is  necessary  to 
notice  here.  That  was  as  follows:  ^^lOth.  That  if  the 
jury  found,  from  the  evidence,  that  Goddard  .came  to  the 
conclusion  that  to  reduce  the  pressure  from  120  to  110 
(pounds  to  the  square  inch,)  would  render  the  use  of  the 
boilers  prudent  and  safe,  and  communicated  that  idea  to 
Bullard,  he,  BuUard,  was  not  personally  liable." 

The  court  so  charged,  and  the  plain tifi;*  excepted. 

The  other  requests,  by  defendants,  to  the  judge,  to 
charge  the  jury,  and  the  charge  of  the  judge  to  the  jury, 
so  far  as  the  same  are  material,  sufficiently  appear  in  the 
opinion  of  the  court 

The  plaintiff  moved  for  a  new  trial,  on  the  minutes  of 
the  judge,  as  to  the  defendants  Buchanan  and  Bullard, 
but  the  judge  denied  the  motion  ;  and  after  the  entry  of 
judgment  on  the  verdict  in  favor  of  those  defendants,  the 
plaintiff  appealed  to  the  general  term. 

A.  Pmdy  for  the  appellant 

The  judge  erred  in  admitting  evidence ;  in  his  charge 
and  refusals  to  charge  the  jury  ;  and  also  in  denying  the 
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motion  to  set  aside  the  verdict  on  his  minutes.  I..  The 
judge  erred  in  admitting  evidence  tending  to  show,  or  for 
the  purpose  of  showing,  that  the  defendants  were  not 
guilty  of  negligence  in  procuring,  and  in  the  use  of,  the 
boiler  in  question,  notwithstanding  the  decision  of  the 
general  term  deciding  that  such  evidence  was  proper. 

1st.  As  to  the  Paper  Company :  The  act  of  the  company 
in  casting  the  boiler  in  question  on  to  the  premises  of  the 
plaintiff,  was  a  direct  trespass  upbn  the  right  of  the  plain- 
tifi*  to  the  undisturbed  occupation  and  possession  of  his 
own  premises.  "To  this  possession,  the  law  prohibits  all 
direct  injury,  without  regard  to  its  extent,  or  the  motives 
of  the  aggressor."  (Farrand  v.  Marshall^  21  Barb.  409, 
419.  Per  Gardiner ^  J.y  in  Hay  v.  Cohoes  Co.^  2  ComH,  161. 
Tremain  v.  Same^  Id.  163 ;  approved  in  Badcliff^s  ExWb  v. 
Mayor  J  4  id.  199.  Hay  v.  Cohoes  Co.^  3  Barb.,42.  Bellinger 
V.  N.  T.  Central  B.  B.,  23  N.  Y.  47.  Pixley  v.  Clarky  35 
id.  523.  Id.  ,210.)  The  above  cases  are  direct  authorities 
to  show  that  the  ruling  of  the  judge  at  the  circuit,  that  * 
evidence  to  show  negligence  was  necessary  to  warrant  a 
recovery  for  the  plaintiff,  so  far  as  the  paper  company  is 
*  concerned ;  and  that  the  latter  could  exculpate  itself  from 
liabilty  by  showing  that  the  injury  was  committed,  not- 
withstanding the  exercise  of  the  most  extreme  care  on  its 
part,  was  erroneous. 

2d.  As  to  the  defendants  Buchanan  and  Bullard :  If 
the  paper  company  was  liable  as  for  a  direct  injury  to  the 
plaintiff,  for  the  damage  and  injury  occasioned  by  the  ex- 
plosion of  the  boiler,  as  is  above  shown,  then  the  defend- 
ants Buchanan  and  Bullard  were  equally  liable  with  the 
company,  without  other  proof  than  that  they  were  stock- 
holders, trustees,  agents  and  servants  of  the  company,  and 
superintending  and  carrying  on  its  business  at  the  time. 
The  proof  of  their  official  character  as  well  as  their  agency 
and  interest  was  overwhelming.  Under  such  circum- 
stances, Buchanan  and  Bullard,  who  were  the  hands  and 
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arms,  and  brains  by  which  the  corporation  was  operated, 
were  personally  liable  for  the  injury  to  the  plaintiflF's  prop- 
erty occasioned  by  the  explosion  of  the  boiler  in  question. 
Indeed,  if  there  is  to  be  any  distinction  between  the  cor- 
poration and  the  defendants,  who  managed  and  controlled 
it,  as  to  the  degree  of  culpability  to  be  attributed  to  each 
in  consequence  of  the  acts  occasioning  the  injury,  the 
agents,  being  the  most  culpable  in  the  premises,  the  more 
stringent  civil  liability  should  therefore  be  imposed  on 
them.  And  the  defendants  Buchanan  and  BuUard  are 
doubtless  liable  for  manslaughter,  a  liability  to  which  the 
paper  company  could  not  be  subjected.  (2  R,  8.  662,  §  19. 
Thomas  v.  Winchester^  2  Seld.  409.)  But  it  is  enough,  for 
the  purpose  of  the  plaintiff,  that  Buchanan  and  Bullard 
are  equally  liable  civUiter  with  the  paper  company.  Such 
liability  renders  it  unnecessary  to  show  any  actual  neg- 
ligence on  their  part,  and  also  forbids  their  exculpating 
themselves  by  proving  that  they  used  the  greatest  care 
and  caution  in  demolishing  the  buildings  of  the  plaintiff 
and  destroying  his  property.  {Suydam  v.  Moore^  8  Barb. 
358.  «7wi»(m  v.  Cbo*,  11  ti.  642.  Montfortv.  Hughe8,3  JE.D. 
Smith,  591.  Phelps  v.  Wait,  30  N.  T.  78.)  In  Suydam  v. ' 
Moore,  above  cited,  the  action  was  brought  against  the 
engineer  and  fireman  of  the  Saratoga  and  Schenectady 
Railroad  Company,  for  negligently  running  over  and  kill- 
ing the  plaintiff's  cow.  The  judge  charged  the  jury  "  that 
negligence  on  the  part  of  the  defendants  need  not  be 
proved."  The  defendants  excepted,  and  after  verdict  for 
the  plaintiff  the  defendants  appealed  to  the  general  term, 
where  the  judgment  was  affirmed.  And  this  case  is  cited 
and  the  principle  of  it  followed  by  the  Court  of  Appeals 
in  Phelps  v.  Wait,  (30  i^.  F.  78.)  The  result,  therefore, 
is,  that  the  evidence  tending  to  show,  or  for  the  purpose 
of  showing,  that  the*defendants  were  guilty  of  no  negli- 
gence in  obtaining  and  using  the  boiler  in  question,  at  the 
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place  where,  and  in  the  manner  in  which  it  was  used,  was 
inadmissible. 

8d.  The  decision  of  the  former  general  term,  holding 
the  evidence  admissible,  was  itself  erroneous,  and  should 
not  be  regarded  as  controlling  in  the  case,  but  should  be 
reversed,  and  the  true  rule  adopted,  (a.)  Because  such 
former  decision  is  in  direct  conflict  with  the  decisions  of 
the  Court  of  Appeals,  and  in  effect  disregards  or  overrules 
them.  By  examining  the  opinion  of  Justice  Bockes,  which 
prevailed  at  the  general  term,  it  will  be  seen  that  he  does 
not  fairlj,  or  at  all,  meet  the  question  involved  in  the  case. 
The  position  maintained  by  the  plaintiff  is  this:  That  he 
had  the  right  to  the  undisturbed  possession  and  lawful 
enjoyment  of  his  property — his  real  estate  ;  that  the  right 
of  the  paper  company  to  use  and  occupy  their  adjoining 
property  was  subject  to  this  absolute  and  paramount  right 
on  the  part  of  the  plaintiff,  to  this  undisturbed  occupancy 
and  enjoyment  of  his  property;  that  the  paper  company, 
and  the  defendants  Buchanan  and  Bullard,  by  the  manner 
in  which  they  used  and  occupied  the  adjoining  real  estate 
of  the  paper  company,  although  such  use  and  occupancy 
were  entirely  lawful,  have  caused  not  only  the  invasion  of 
the  plaintifi*'B  possession  of  his  own  property,  but  also 
damaged  and  destroyed  it  Now  can  this  be  justified  by 
showing  that  it  was  done  in  the  exercise  of  the  extremest 
care  and  caution,  and  without  any  negligence  on  the  part 
of  the  company  or  its  agents?  The  plaintiff  contends 
not,  and  he  cites  the  case  of  Sat/  v.  The  Gohoes  Company^ 
as  an  authority  for  the  principle  which  he  claims  applies 
to  this  case.  In  that  case  there  was  no  question  but  that 
the  company  had  a  legal  right  to  dig  the  canal.  That 
right  was  conceded,  and  the  naked  question  was  presented, 
whether  in  the  exercise  of  that  conceded  legal  right,  the 
company  was  liable  for  damages  occasioned  by  it,  without 
any  negligence  on  its  part;  and  whether  evidence  was  ad- 
missible to  show  that  it  was  not  guilty  of  any  negligence 
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in  the  digging  of  the  canal.  What  was  the  response  of 
the  Court  of  Appeals  to  this  question  ?  Judge  Gardiner, 
whose  opinion  prevailed  in  the  case,  said :  '*  The  defend- 
ants had'  the  right  to  dig  the  canal ;  the  plaintiff^  the 
right  to  the  undisturbed  possession  of  his  property.  If 
these  rights  conflict,  the  former  must  yield  to  the  latter, 
as  the  more  important  of  the  two,  since  upon  grounds  of 
public  policy  it  is  better  that  one  man  should  surrender  a 
particular  use  of  his  land,  than  that  another  should  be 
deprived  of  the  beneficial  use  of  his  property  altogether, 
which  might  be  the  consequence,  if  the  privilege  of  the 
former  should  be  wholly  unrestricted.  The  case  before 
us  illustrates  the  principle.  For,  if  the  defendants,  in  ex- 
cavating their  canal,  in  itself  a  lawful  use  of  their  land, 
could  in  the  manner  mentioned  by  the  witnesses,  demolish 
the  stoop  of  the  plaintiff  with  impunity,  they  might  for 
the  same  purpose,  on  the  exercise  of  reasonable  care,  de- 
molish his  house,  and  thus  deprive  him  of  all  use  of  his 
property."  Now  it  will  be  seen  that  the  only  difference 
between  this  case  and  the  one  above  cited,  is  this :  That 
while  in  that  case  the  plaintiff's  stoop  only  was  demolished, 
in  this,  the  very  thing  has  occurred  which  was  supposed  by 
Judge  Gardiner  in  that  case,  for  illustration,  that  is  to  say, 
the  defendants  in  this  case  have,  as  they  claim,  in  the  ex- 
ercise of  reasonable  care,  entirely  demolished  the  houses 
and  buildings  of  the  plaintiff,  and  destroyed  his  property, 
and  according  to  the  opinion  of  Judge  Bockes  the  plain- 
tiff* is  remediless,  and  the  defendants  go  "  scot  free."  And 
from  what  kind  of  reasoning  does  Judge  Bocebs  reach 
such  a  conclusion  ?  By  collating  and  bringing  together  a 
large  number  of  authorities  to  show  that  a  defendant  is 
not  liable  in  certain  cases,  unless  negligence  on  his  part  is 
shown.  But  this  proposition  was  never  denied.  No  doubt, 
in  cases  of  collision  on  the  highway,  or  on  railroads ;  in 
setting  fire  to  and  burning  fallows ;  in  shoveling  off  snow 
and  ice  from  the  roofs  of  houses,  and  in  a  multitude  of 
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other  cases  too  numerous  to  mention,  negligence  is  essen- 
tial to  make  out  a  cause  of  action.  But  where  the  action 
is  for  a  direct  invasion  of  one's  possession  of  laud,  does 
the  fact  that  it  is  done  carefully  justify  the  invasion  ?  That 
is  the  question  here.  And  not  a  case  cited  by  Judge 
BoCEES  gives  any  color  for  the  decision  that  this  case  is 
not  governed  and  controlled  by  the  decision  in  the  Cohoes 
Company  cases.  I  insist  that  it  is,  and  that  therefore  the 
decision  of  the  judge  at  the  circuit,  in  receiving  the  evi- 
dence tending  to  show  that  the  defendants  were  not  guilty 
of  negligence,  was  erroneous.  (6.)  The  former  general 
term  having  manifestly  erred  in  holding  that  the  evidence 
was  admissible,  the  court  should  now  reverse  such  decision 
and  grant  a  new  trial,  on  the  ground  that  the  decision  of 
the  Court  of  Appeals  is  of  higher  and  more  controlling 
authority  than  that  of  the  general  term,  where  the  two 
conflict.    X^ewis  v.  McMillen,  41  Barh,  428,  434.) 

II.  The  judge  erred  in  charging  the  jury :  1st.  That 
the  defendants  were,  not  liable  for  negligence  or  want  of 
skill  on  the  part  of  the  manufacturers  of  the  boiler  in 
question,  not  known  to  it.  This  instruction  was  manifestly 
erroneous,  as  it  exonerated  the  defendants  from  all  liability 
arising  from  cul^ble  ignorance  on  their  part.  A  defend- 
ant may  be  as  culpably  negligent  in  not  knowing  or  being 
informed  of  existing  facts,  as  in  omitting  to  exercise  proper 
care  and  caution,  after  he  has  acquired  such  knowledge. 
A  party  who  disregards  a  notice  sufficient  to  put  him  on 
inquiry,  is  equally  as  negligent  and  liable  as  one  who  fails 
to -act  after  he  acquires  full  knowledge.  The  above  de- 
cision utterly  ignores  this  plain  principle  of  law,  and  is 
therefore  palpably  erroneous.  2d.  The  judge  erred  in  de- 
ciding that  the  defendants  were  not  liable,  except  upon 
proof  of  negligence  or  unskillfulness  on  the  part  of  the 
authorized  servants  or  agents  of  the  company.  This  charge 
is  wrong,  because  it  excludes  all  liability,  on  the  part  of  the 
defendants,  for  damages  occasioned  by  the  defective  con- 
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Btruction  of  the  boiler,  even  after  notice  of  such  defects, 
and  also  because  it  excludes  all  liability  on  the  part  of  the 
company  and  its  agents,  for  using  such  a  dangerous  instru- 
mentality, without  that  knowledge  of  its  character  which 
was  essential  to  its  use  without  danger,  and  for  the  want 
of  which  the  explosion  occurred  and  the  damages  were 
caused.  The  defendants  are  chargeable  for  that  want  of 
knowledge,  irrespective  of  all  questions  of  actual  negli- 
gence, and  the  decision  above  mentioned  was  therefore 
erroneous.  (J>ygert  v.  Bradley^  8  Wend.  469.)  3d.  The 
judge  also  erred  in  deciding  that  the  defendants  were  not 
liable  for  the  projection  of  the  boiler,  or  any  part  of  it,  upon 
the  plaintiff's  premises,  unless  it  was  done  through  the 
negligence  or  unskillfulness  of  some  of  the  company's 
officers  or  agents.*  This  decision  is  erroneous,  for  the  rea- 
sons already  assigned  in  subdivisions  one  and  two  of  this 
point.  And  it  may  be  observed  here,  that  these  several 
decisions  are  not  warranted  by  the  former  decision  of  the 
general  term.  The  only  question  involved  in  the  case,  at 
the  former  general  term,  was  whether  evidence  to  show 
that  the  defendants  were  not  guilty  of  negligence  was  ad- 
missible on  the  part  of  the  defendants;  the  question  as  tp 
the  effect,-  and  whether,  being  admitted,  it  should,  in  and 
of  itself,  constitute  an  entire  defense,  was  not,  and  could 
not  have  been  involved.  Hence  the  court  cannot  be  em- 
barrassed on  this  question  by  the  former  decision  of  the 
general  term.  4th.  The  judge  erred  in  deciding  and 
charging  as  to  the  defendant  Buchanan :  (a.)  That  there 
was  no  proof  of  any  relation  between  the  plaintiff  and  the 
said  defendant,  creating  any  obligation  or  duty  on  the 
part  of  the  latter  towards  the  former.  This  is  entirel}- 
erroneous.  If  it  means  anything,  it  takes  the  case  from 
the  jury,  and  begs  the  whole  question,  and  decides  the 
entire  case  against  the  plaintiff'  as  a  matter  of  law,  alone. 
The  theory  of  the  plaintiff'  is,  that  the  defendant  Buchanan, 
being  a  stockholder  in  the  company,  and  one  of  the  trus- 
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tees  who  raperiutended  the  running  of  the  defendants' 
mill,  who  contracted  for  the  making  of  this  boiler,  directed 
the  size  it  should  be  made,  it  being  the  largest  ever  made, 
and  it  being  made  on  a  statement  of  Buchanan  that  he 
had  seen  as  large  a  one  before,  which  was  untrue;  that 
after  it  was  put  up,  he  was  cognizant  of  the  breaking  out 
of  two  heads  before,  and  of  the  leaking  of  this  boiler,  and 
from  Goddard  repeatedly  telling  him  he  was  afraid  to  stand 
behind  this  boiler,  and  from  the  fact  that  Buchanan  was  a 
paper  maker,  and  was  chargeable  with  a  knowledge  of  the 
dangerous  character  of  the  boiler;  that  Buchanan  was  liable 
for  the  damages  occasioned  by  the  explosion,  to  the  plain- 
tiff. But  this  whole  theory  is  disposed  of  at  a  glance,  by  this 
decision  of  the  judge,  that  there  was  no  proof  of  any  rela- 
tion between  the  plaintiff  and  the  said  defendant,  creating 
any  obligation  or  duty  on  the  part  of  the  latter,  towards  the 
former.  If  not,  then  of  course  the  jury  would  have  no 
right  to  bring  in  a  verdict  in  favor  of  the  plaintiff,  against 
the  defendant,  by  which  the  defendant  would  be  made  to 
pay  the  plaintiff  the  damages  occasioned  by  the  explosion. 
Certainly  no  one,  who  owed  no  duty  to  a  plaintiff^  and 
who  has  violated  none,  should  be  made  to  pay  damages 
for  such  supposed  violation  of  duty.  It  is  submitted  that 
this  decision  cannot  be  supported,  (b.)  That  the  defend- 
ant Buchanan  is  not  liable  for  any  negligence  or  unskill- 
fulness  on  the  part  of  the  Saratoga  Paper  Company,  or  on 
the  part  of  the  manufacturers  in  question.  This  is  a  most 
extraordinary  proposition.  The  principle  contained  in  it 
would  exonerate  Buchanan  from  liability  for  his  own  negli- 
gence. In  the  first  place,  he  was  a  trustee  and  agent  of 
the  company,  and  the  only  way  the  company  can  be 
guilty  of  negligence,  is  through  the  negligence  of  its  officers 
and  agents.  Buchanan  was  both  officer  and  agent,  and  if 
the  explosion  was  occasioned  through  his  negligence,  as 
suclx  officer  and  agent,  it  would  then  be  occasioned  by  the 
negligence  of  the  company,  as  well.     And  this  decision  or 
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charge  of  the  judge  exempts  him  from  "liability  for  any 
negligence  or  unskillfulness  on  the  part  of  the  Saratoga 
Paper  Company,"  although  such  negligence  of  the  paper 
company  might  have  been  solely  occasioned  by  the  neglect 
of  Buchanan  himself,  as  its  officer  and  agent  And,  in 
fact,  such  was  the  case.  There  is  no  doubt  but  that  this 
explosion  did  occur  through  the  culpable  negligence  of 
Buchanan  in  procuring  these  large  boilers — the  largest 
ever  seen.  If,  therefore,  the  defendants  are  only  liable  in 
case  they  are  guilty  of  negligence,  surely  the  agent  and 
officer  of  the  company,  guilty  of  the  very  negligence  occa- 
sioning the  injury,  is  no  less  liable,  because  his  negligence 
is  also  imputable  to  the  company  as  its  own.  The  prop- 
osition, if  true  in  any  sense,  should  have  been  qualified 
so  as  not  to  have  exonerated  Buchanan  from  liability,  in 
case  the  negligence  of  the  company  was  occasioned  by  the 
negligence  of  Buchanan  himself.  5th.  The  judge  erred  in 
charging,  as  to  all  the  defendants,  that  if  the  jury  were  of 
the  opinion  that  the  reduction,  by  Goddard,  of  the  steam 
pressure  from  120  to  110  was  a  proper,  prudent  and  suffi- 
cient exercise  of  care  and  skill  under  the  circumstances, 
the  defendants  were  not  liable  on  account  of  leakage. 
This  was  manifestly  erroneous,  for  the  reason  that  it  made 
the  liability  of  the  defendants  to  rest  solely  on  a  state  of 
circumstances  existing  a  week  or  more  previous  to  the 
explosion,  and  utterly  ignored,  and  directed  the  jury  to 
ignore,  the  change  of  circumstances  that  subsequently 
occurred.  For  instance,  a  reduction  of  pressure  from  120 
to  110  pounds  might  have  been  sufficiently  prudent  one 
week  prior  to  the  explosion,  whereas  the  indications  three 
days  later,  arising  from  increasing  leakage,  might  have 
required  a  still  greater  reduction,  or,  indeed,  might,  in  the 
opinion  of  the  jury,  have  required  an  entire  suspension  of 
the  running  of  the  boiler.  The  testimony  of  Goddard  on 
this  point  is,  that  this  reduction  of  the  pressure  was  a 
week  before  the  explosion;  and  that  subsequently,  and 
Vol..  LXI.  7 
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down  to  two  or  three  days  before  the  explosion,  the  leak- 
ago  continued  to  increase.  He  says  :  "  Two  or  three  days 
before  the  explosion,  I  called  Bullard's  attention  to  the  south 
end  of  the  boiler,  as  leaking  badlj',  and  said  to  him  that  I 
was  afraid  of  that  boiler;  I  told  him  it  was  leaking  badly,  and 
leaking  worse  every  day.*'  Now  can  it  be  pretended  that  a 
reduction  of  pressure  on  the  boilerwhich  was  sufficientthree 
days  before,  was,  as  matter  of  law,  and  irrespective  of  what 
the  jury  might  say  upon  that  subject,  sufficient  four  or  five 
days  afterwards,  when  the  leakage  had  increased,  and 
when,  in  consequence  of  such  increasing  evidence  of  weak- 
ness, Goddard  toldBullard  he  was  '*  afraid  of  that  boiler." 
It  seems  to  me  the  instruction  was  wrong,  and  palpably  so. 
6th.  The  judge  also  erred  in  charging  that  the  cold-shut 
in  the  head  that  previoiffly  gave  out,  was  no  evidence  of 
the  cold-shut  in  the  head  that  did  not  give  out.  Now  this,- 
as  matter  of  law,  is  not  correct.  It  was  solely  a  question 
of  fact  for  the  jury,  v^hether  the  circumstance  that  a  cold 
shut  in  one  head,  which  gave  out,  did  not  tend  to  show 
the  defendants  that  the  same  defects  might  exist  in  the 
other  head  that  did  not  give  out.  They  were  both  made 
by  the  same  manufacturer,  and  out  of  the  same  material. 
Besides,  the  judge,  in  his  charge  to  the  jury,  had  already 
alluded  to  that  circumstance,  as  one  proper  for  their  con- 
sideration. I  submit,  therefore,  that  this  instruction  was 
wrong.  It  was,  in  effect,  telling  the  jury  that  the  defend- 
ants could  not  learn  any  thing  from  experience,  and  it 
was,  therefore,  incorrect.  Moreover,  the  judge  himself 
also  repudiated  such  a  principle,  in  refusing  to  charge  the 
jury  as  requested  by  the  defendants,  that  such  cold  shut 
was  not  sufficient  notice  to  Goddard,  in  regard  to  the  cold 
shut  in  the  head,  that  did  give  out.  On  what  principle 
the  judge  could  give  the  instruction  first  above  mentioned, 
and  refuse  the  other,  I  am  at  a  loss  to  comprehend.  The 
truth  is,  the  judge  decided  correctly  as  to  the  last,  and 
erroneously  as  to  the  first. 
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7th.  The  judge  erred  in  charging,  as  requested  by  the 
defendant  Bullard,  that  if  Goddard  told  Bnllard  that  it 
would  be  prudent  to  run  them  at  110,  and  if  Bullard  be- 
lieved that,  and  acted  upon  it,  then  he  was  not  liable, 
(a.)  This  is  erroneous,  because  it  allowed  the  jury  to 
exempt  Bullard  from  liability  if  they  found  that  he  be- 
lieved what  Goddard  told  him,  even  though  from  his  own 
senses,  and  the  other  evidence  which  he  was  cognizant  of, 
he  had  no  right  to  believe  it.  He  may  have  done,  under 
the  circumstances,  what  no  prudent  man  would  have  done, 
that  is  to  say,  he  may  have  believed  Goddard,  against  the 
evidence  of  his  own  senses.  The  question  as  to  Bullard's 
negligence,  is  only  to  be  determined  in  view  of  all  the 
evidence  in  the  case,  and  not  by  selecting  therefrom  a 
single  item,  and  /letermining  whether  his  conduct  was 
prudent  when  considered  in  reference  to  that  alone.  The 
rights  of  the  plaintiff  are  not  to  be  concluded  simply  by 
the  advice  given  by  Goddard  to  Bullard.  It  would  be  a 
curious  principle  of  law  that  would  ^exclude  the  judgment 
of  the  jury  from  passing  on  the  question,  as  to  whether 
Bullard  acted  negligently  or  not  in  the  matter,  on  a  view 
of  the  entire  case;  and  absolutely  exonerating  him  on 
what  another  servant  of  the  company  told  him,  no  matter 
how  absurd  soever  it  might  be,  or  how  inconsistent  with 
all  the  other  evidence  in  the  case.  (5.)  But  the  instruc- 
tion was  also  erroneous,  because  it  submitted  a  question 
of  fact  to  the  jury,  upon  which  there  was  not  a  particle 
of  evidence.  Goddard  never  told  Bullard  it  would  be 
prudetit  to  run  the  boiler  in  question  at  any  pressure ;  he 
did  tell  him  he  had  reduced  the  pressure  from  120  to  110, 
and  '*that  the  result  was  just  as  good,"  but  that  was  far 
from  saying  that  it  was  prudent  to  run  at  110.  The  in- 
struction was,  therefore,  erroneous,  because  it  allowed  the 
jury  to  find  a  fact,  about  which  there  was  no  evidence. 
(Gale  V.  Wells,  12  Barb.  84.  Small  v.  Smith,  1  Denio,  586. 
HarrU  v.  Wilson,  1  Wend,  511.     DoUen  v.  Arno^y  10  Hato. 
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528.)  (c.)  But  if  Goddard  did  tell  Bullard,  as  assumed, 
in  this  iustruction,  and  Bullard  did  believe  it,  (of  which 
belief  there  is  no  evidence,)  still  this  would  not  exempt 
Bullard  from  all  liability.  As  before  shown,  this  was  a 
week  before  the  explosion  ;  and  two  or  three  days  beford 
the  explosion  Goddard  again  called  BuUard's  attention  to 
the  increasing  leakage,  and  also  informed  him ''that  he 
was  afraid  of  that  boHer."  Now,  under  such  circum- 
stances, would  the  fact,  if  it  were  true,  that  Goddard  had 
previously  told  Bullard  that  a  reduction  to  110  was  suffi- 
cient, necessarily  excuse  him  when  subsequently  told  that 
the  leakage  was  increasing,  and  that  he,  Goddard,  was 
afraid  of  the  boiler,  and  when  it  appears  that  Bullard  did 
not  make  any  particular  remark  ?  The  instruction  was 
erroneous.  ^ 

8th.  The  judge  also  erred  in  charging,  that  if  Goddard 
came  to  the  conclusion  that  reducing  the  pressure  to  110, 
would  render  the  use  of  the  boiler  prudent  and  safe,  and 
communicated  that  idea  to  Bullard,  he  (Bullard)  was  not 
personally  liable.  This  instruction  is  obnoxious  to  all  the 
objections  specified  in  the  last  preceding  point.  But  it  is 
obnoxious  to  a  more  fatal  objection  stilK  This  required 
the  jury,  if  they  found  that  even  though  Goddard  did 
communicate  an  idea  to  him,  of  which  there  is  no  evi- 
dence, but  which,  if  communicated  at  all,  Bullard  himself 
not  only  did  not  believe,  but  actually  knew  better  than  to 
believe  it,  still  they  must  let  him  oft'.  Certainly  that  can- 
not be  law.  If  Bullard  is  to  be  saved  by  Goddard  at  all, 
it  is  only  through  faith  in  him,  that  it  can  be  done. 

III.  The  judge  erred  in  refusing  to  charge  as  requested 
by  the  plaintiff*:  1st  That  the  plaintiff  was  entitled  to  re- 
cover without  proving  negligence.  (See  1st  pointy  and 
authorities  cited.)  2d.  That  the  defendants  could  not  justify, 
or  excuse,  themselves  in  the  use  of  the  boiler  in  question, 
because  it  was  purchased  of  reputable  manufacturers. 
This  prinftple,  if  applicable  at  all  to  any  case,  has  no  ap- 
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plication  here.  This  was  the  largest  boiler  ever  made.  It 
was  directed  to  be  made  so  large  by  Buchanan.  Now  it 
is  manifest  that  the  Clutes  had  no  experience  on  which 
the  defendants  could  rely.  They  tried  an  experiment, 
and  must,  themselves,  suffer  the  consequences  of  it,  and 
cannot  shelter  themselves  under  others,  who  merely  made 
what  they  were  directed  to  make. 

rV.  The  verdict  of  the  jury  is  against  the  evidence,  and 
should  be  set  aside  on  the  merits.  The  defendants  are 
all  liable,  independent  of  all  questions  of  negligence. 
They  put  up  a  tlangerous  engine  near  to  the  plaintiff's 
premises,  which  exploded  and  destroyed  his  property. 
The  jury  have  found  a  verdict  against  the  company,  on 
the  alleged  negligence  of  Goddard.  But  Goddard  is  the 
only  one  of  the  party  who  continually  protested  against 
the  use  of  these  boilers.  Of  all,  he  was  the  most  free 
from  fault.  But  the  defendants,  who  had  the  boilers 
made,  and  used  them  in  spite  of  Goddard's  protestations, 
are  the  guilty  parties.  They  were  bound  to  know  that 
the  boilers  were  safe,  before  using  them  in  such  a  place, 
and  for  failing  in  that  respect,  they  are  liable,  irrespective 
of  all  questions  of  negligence.  (JDygert  v.  BradUj/y  8 
Wend.  469.) 

y.  The  verdict  should  be  set  aside,  and  a  new  trial 
granted,  with  costs. 

W.  A.  Beach,  for  the  respondent  Buchanan. 

E.  F.  B,ullardj  for  the  respondent  D.  A.  Bullard. 

L  The  charge  of  the  court  was  correct.  (35  N.  T.  210.) 
The  first  and  third  requests  to  charge  were  properly  de- 
nied, because  they  were  covered  by  the  former,  decision  at 
general  term.  The  second  is  immaterial,  because  the  jury 
found  against  the  company.  The  fourth  and  fifth  re- 
quests of  the  plaintiff  merely  amounted  to  asking  the 
court  to  express  an  opinion  upon  questions  of  fact.    It  was 
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not  error  for  the  court  to  refuse  to"  do  so.  (Moore  v. 
Meachamy  10  N.  T.  207.)  The  size  of  the  boiler  was  proper 
to  be  considered  by  the  jury,  and  the  court  so  instructed 
them ;  and  that  is  to  be  taken  as  qualifying  the  refusal.' 

II.  There  was  no  error  in  the  charge,  given  asrequested, 
that  if  Goddard  told  Bullard  that  it  would  be  prudent  to 
run  the  boilers  at  110;^  and  if  Bullard  believed  that  state- 
ment, and  acted  -upon  it,  then  he  was  not  liable.  God- ' 
dard  was  conceded  to  be  a  skillful  man,  and  Bullard  not 
BO.  That  portion  of  the  charge,  as  well  as  that  immedi- 
ately following,  viz.,  that  if  the  jury  should  find  that  God- 
dard came  to  the  conclusion  that  to  reduce  the  pressure 
from  120  to  110  would  render  the  use  of  the  boilers  pru- 
dent and  safe,  and  communicated  that  idea  to  Bullard,  the 
latter  was  not  personally  liable — is  to  be  read  in  connec- 
tion with  what  the  judge  afterwards  charged.  (18  N.  T. 
534.  16  id.  407.)  The  charge  will  then  read :  "  That  if 
Goddard  told  Bullard  that  it  would  be  prudent  to  run  the 
boilers  at  110,  and  Bullard  believed  that,  and  acted  upon 
it,  he  would  not  be  liable.  That  if  Goddard  came  to  the 
conclusion  that  to  reduce  the  pressure  from  120  to  110 
would  render  the  use  of  the  boilers  prudent  and  safe,  and 
communicated  that  idea  to  Bullard,  he  (Bullard)  was  not 
personally  liable.  But  if  you  come  to  the  conclusion  that 
the  explosion  was  produced  by  either  or  all  of  the  circum- 
stances, (to  wit,  using.it  at  110,  &c.,)  and  the  defendants 
had  knowledge  of  the  facts,  then  the  defendants  are  liable. 
Or  if  you  should  believe  that  the  indications  of  weakness 
were  such  as  to  require  the  foreman  to  stop  the  boiler 
and  inquire  what  the  defect  was,  but  that  he  did  not  do 
so,  then  you  have  a  right  to  say  that  the  defendants  are 
liable  for  his  acts.  And  you  have  a  right  to  say  whether 
Bullard  was  chargeable  with  the  use  of  that  boiler,  or  not, 
after  Goddard  had  told  him  it  was  not  prudent  to  use  it  at 
over  110."  The  above  clauses  of  the  charge  clearly  qual- 
ify^the  two  requests,  and  in  eflect  leave  the  whole  ques 
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tion  to  the  jury,  to  eay  whether  Bullard  was  guilty  of 
negligence  in  any  particular. 

There  was  no  error  in  either  of  the  requests  to  charge, 
or  in  the  charge  as  given.  The  court  fairly  submitted  the 
questions  to  be  considered  by  the  jury.  In  eftect,  the  first 
eight  points  quoted  by  the  court  merely  amount  to  ex- 
pressions of  opinion  by  the  court  upon  the  facts,  to  which 
no  exceptions  lie.  There  was  no  exception  to  the  charge 
as  finally  given. 

There  was  no  error  at  the  trial  prejudicial  to  the  plain- 
tifi',  and  the  judgment  should  therefore  be  affirmed  as  to 
the  defendant  Bullard,  with  costs. 

By  the  Courts  Potter,  J.  The  undisputed  facts  in  this 
case  may  be  thus  stated :  The  defendants,  '*  The  Saratoga 
Paper  Company,"  was  a  corporation  duly  organized  under 
the  laws  of  this  State,  with  three  directors  or  trustees,  two 
of  whom  were  the  defendants  Coe  S.  Buchanan  and  Daniel 
A.  Bullard,  who,"  as  such  directors,  had  the  active  agency 
of  organizing  the  said  corporation,  and  had  the  manage- 
ment and  control  and  chief  conduct  of  the  business  of  said 
corporation.  The  defendants  located  their  mill  for  the 
manufacture  of  paper,  at  the  village  of  Schuylerville,  in 
the  county  of  Saratoga,  on  a  lot  adjoining  the  premises  of 
the  plaiutifi^,  on  which  the  plaintiff  had  buildings,  and  a 
row  or  a  series  of  buildings  continuing  along  the  same 
street,  on  various  lots  northerly,  and  nearly  adjoining  each 
other.  That  to  conduct  and  carry  on  their  manufacture  of 
paper,  the  defendants  procured  and  had  put  into  their  said 
paper  mill,  a  very  large  rotary  iron  boiler,  which  they  used 
for  boiling  straw,  preparatory  to  making  it  into  paper. 
This  boiler  was  seven  feet  in  diameter,  and  nearly  thirty 
feet  in  length ;  would  hold  nearly  3000  gallons  of  liquor, 
and  with  its  fixtures,  weighed  about  27,000  pound*.  On 
the  night  of  the  13th  of  February,  1864,  this  boi4er  ex- 
ploded, and  was  cast  and  thrown,  by  the  explosion,  with 
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its  fixtures,  northwardly  upon  and  along  the  plaintiff's 
premises,  some  300  feet  or  mote,  passing  through  and  de-^ 
molishing  almost  entirely,  five  or  six  buildings,  stores, 
shops  and  dwellings  of  the  plaintiff,  on  the  easterly  side 
of  the  street  The  amount  of  damage  was  variously  esti- 
mated by  witnesses. 

It  is  proper  here  to  say,  that  on  the  first  trial  of  this 
action,  which  was  before  me,  I  held  that  in  such  case  the 
plaintiff  was  not  bound  to  show  negligence  on  the  part  of 
the  defendants  to  entitle  him  to  recover  his  damages,  and 
that  proof  by  the  defendants,  of  due  care  on  their  part, 
was  not  a  defense.  A  verdict  was  rendered  for  the  plain- 
tiff*, against  the  corporation  and  the  defendants  Bullard  and 
Buchanan.  An  appeal  was  brought  upon  the  judgment 
so  obtained,  and  upon  the  ground  of  my  ruling,  as  above' 
stated,  the  judgment  was  reversed,  and  a  new  trial  ordered. 

Upon  the  last  trial,  the  judge  held  the  law,  as  the  gen- 
eral term  had  held  it,  that  negligence  was  necessary  to  be 
proved  by  the  plaintiff,  in  such  case,  in  order  to  entitle 
the  plaintiff  to  recover;  and  evidence,  both  to  prove  and 
disprove  negligence,  was  offered  by  the  respective  parties 
and  submitted  to  the  jury ;  and  a  verdict  was  found  against 
the  corporation  only,  and  in  favor  of  the  defendants  Bul- 
lard and  Buchanan.  From  the  judgment  entered  thereon 
the  plaiutifi'has  appealed ;  and  among  other  objections  and 
exceptions  taken  on  the  trial,  he  has  repeated  the  same 
question  of  law  that  was  the  ground  of  granting  a  new 
trial ;  to  wit,  "  that  where  one  is  in  the  lawful  possession 
and  use  of  his  own  property,  adjoining  owners  of  land  may 
not  directly  throw  or  cast  dirt,  stones  or  other  substances 
thereon,  to  his  injury,  and  that  the  party  so  doing  is  liable 
for  the  injury-  occasioned,  though  he  may  at  the  time 
be  pursuing  a  lawful  occupation ;  and  that  negligence  or 
want  of  skill  need  not  be  proved  against  the  party  who 
causes  such  an  injury,  to  entitle  the  injured  party  to  re- 
cover."    I  held  this  proposition  to  be  the  law,  on  the  first 
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trial  I  did  not  assent  to  a  reversal  of  the  judgment,  on 
the  ground  that  it  was  not  the  law ;  and  a  further  consid*- 
eration  of  the  case  has  not  changed  my  fir«t  convictions^ 
A  proper  respect,  however,  to  the  opinions  of  toy  brethren 
who  thought  otherwise,  compels  me  to  yield  obedience  to 
their  decision,  if  still  insisted  upon  by  them ;  and  to  adopt 
their  views  of  the  law  of  this  case,  while  it  remains  in  this 
court  In  justice,  however,  to  myself,  and  that  my  views 
j[nay  not  be  misrepresented,  if  this  case  shall  proceed  fur<> 
ther,  I  give  as  briefly  as  I  may,  the  grounds  of  my  opinion 
on  the  first  trial,  as  well  as  at  present.  The  plaintiff's 
counsel  has  presented  the  point  clearly  before  us,  and  in- 
sists upon  its  reconsideration,  and  asks  a  reversal  of  the 
judgment  and  ruling  of  the  general  term,  in  this  respect 
In  three  distinct  forms  this  proposition  was  ruled 
against  by  the  judge,  on  the  last  trial ;  and  on  each  oc-* 
casion  excepted  to  by  the  plaintiff's  counsel ;  once  on  the 
defendant's  request  to  nonsuit,  on  the  converse  of  the 
proposition  which  the  judge  adopted ;  once  on  the  request 
of  the  plaintiff  to  charge  the  jury  that  this  proposition 
was  law — which  the  judge  refused;  and  once  on  the 
charge  of  the  judge  to  the  jury.  These  rulings,  it  is  con- 
ceded, it  was  the  duty  of  the  judge  to  make,  in  obedience 
to  the  rule  adopted  at  general  term.  If  this  is  sound  law, 
it  is  necessary  either  to  distinguish  this  case  from  a  series 
of  adjudications  long  recognized  to  be  the  lAw,  in  the 
courts  of  the  highest  authority  of  this  State,  and  of  Eug- 
land)  or  of  overruling  or  entirely  disregarding  such  cases. 
I  am  unable  to  make  such  distinction ;  and  with  my  view 
of  the  law,  it  seems  to  me  unbecoming  to  attempt  to  over- 
rule or  ignore  their  authority.  The  modern  cases  of 
Hay  V.  The  Cohoes  Company,  {2  N.  Y.  159,  161 ;)  Tremain 
V.  The  Barney  {Id.  163,  164,)  and  Raddiff'%  Executors  v. 
The  Mayor  of  Brooklyn,  (4  N.  Y.  195,  210,)  are  striking 
cases  of  authority  against  the  rule  of  the  general  term  in 
this  c:ise.     In  the  latter  case,  Brouson,  J.,  who  delivered 
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the  opinion  of  the  court,  and  in  which  all  concurred,  cited 
the  two  former  cases  with  approbation,  and  said,  ^^one 
cannot  rightfully  enter,  or  cast  anything  on  the  land  of 
another,  unless  he  have  license  from  the  owner,  or  an  au- 
thority in  law  for  doing  the  act.  And  the  absence  of  a 
bad  motive  will  not  save  him  from  an  action."  In  Tre- 
main  v.  Oohoes  Company^  on  the  trial,  in  the  court  below, 
the  defendants  oiFered  to  prove  that  the  work  from  which 
the  injury  proceeded,  was  performed  in  the  best  and  most 
lawful  manner;  but  the  court  excluded  the  evidence.  In  the 
Court  of  Appeals,  in  review  of  that  question,  Gardiner,  J., 
with  whose  opinion  the  whole  court  agreed,  said  :  "  How 
the  defendants  performed  their  work  was,  in  this  view, 
of  no  consequence.  What  they  did  to  the  plaintift''s  in- 
jury, was  the  sole  question.  Upon  that  issue  the  evidence 
offered  was  calculated  to  mislead,  instead  of  enlightening 
the  jury.  We  therefore  think  the  court  was  right  in  ex- 
cluding if  The  issue  in  that  case  was  the  same  as  this. 
So  in  the  case  of  Hay  v.  the  same  defendant^  the  same 
judge,  speaking  for  the  whole  court,  said  :  "  The  plaintiff 
was  in  the  lawful  possession  and  use  of  his  own  property. 
The  land  was  his,  and  as  against  the  defendant,  by  an  ab- 
solute right.  The  defendant  could  not  directly  infringe 
that  right  by  any  means,  or  for  any  purpose."  He  also, 
in  speaking  of  the  facts  of  that  case,  said :  "  The  defend- 
ants had  *a  right  to  dig  the  canal ;  the  plaintiffs  to  the 
undisturbed  possession  of  their  property.  If  these  rights 
conflict,  the  former  must  yield  to  the  latter,  as  the  more 
important  of  the  two,"  &c.  There  is  another  class  of 
cases  relating  to  other  matters,  which  are  based  on  this 
same,  and  as  I  think,  universal  principle  of  justice  :  That 
where  one  of  two  innocent  parties  must  suffer  loss,  he 
who  puts  in  motion  the  cause  of  the  injury  must  bear  the 
loss.  This  principle,  and  the  principle  of  the  cases  above 
cited,  is  also  recognized  and  approved  in  various  decisions 
of  the  general  term  of  the  Supreme  Court  in  other  districts, 
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especially  in  Farrand  v.  Marshall^  (21  Barb.  419,  (tc.)  In 
this  case,  Wright,  J.,  holds  the  following  language :  '*  The 
defendant  can  use  his  land,  even  to  the  destruction  of 
the  soil,  for  agricultural  or  building  purposes,  and  the 
plaintiff  has  no  right  to  control  such  use,  so  long  as  it 
does  not  directly  infringe  his  right  of  domain,  or  the  prop- 
erty ;  but  if  the  mode  of  use  is  destructive  of  this  absolute 
right  of  the  plaintiff,  the  law  holds  the  defendant  respon- 
sible, irrespective  of  the  question  of  malice  or  negligence, 
for  all  damages  resulting  therefrom."  And  he  further 
says,  "  that  this  principle  lies  at  the  foundation  of  a  wisely 
regulated  social  organization.  Without  such  restraint,  a 
social  organization  can  scarcely  exist  respecting  the  ab- 
solute rights  of  all  its  members,  and  protecting  the  prop- 
erty of  each,  and  his  enjoyment  of  such  property  in  the 
soil."  He  further  says  :  "  Let  the  principle  prevail,  that 
an  individual  may  use  his  land,  even  though  by  the  means 
of  using  it,  it  renders  insecure,  or  destoys,  that  of  his 
neighbor ;  whilst  it  would  be  repugnant  to  natural  justice, 
it  would  invade  the  relative  rights  of  others,  as  understood 
and  established  by  the  common  law."  Such  were  my 
views  on  the  first  trial  of  this  cause.  In  my  reading  of 
the  common  law,  these  views  had  been  strongly  impressed 
upon  my  mind.  I  have  since  looked,  somewhat,  to  see  if  I 
was  mistaken.  Going  back  to  more  ancient  authority,  I 
find  that  Slackstone  says,  that  ^'whenever  an  act  itself  is 
directly  and  immediately  injurious  to  the  person  or  prop- 
erty of  another,  and  therefore  necessarily  accompanied 
with  force,  an  action  of  trespass,  tri  et  armis^  will  lie. 
This  means,  an  entry  upon  another's  grounds  without  a 
lawful  authority,  and  doing  some  damage  to  his  real 
property.  For,  the  right  of  meum  and  teum^  or  property 
in  lands  being  once  established,  it  follows  as  a  necessary 
consequence,  that  this  right  must  be  exclusive;  that  is, 
that  the  owner  may  retain  to  himself  the  sole  use  and 
occupation  of  his  soil,  and  every  entry,  therefore,  thereon, 
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withont  the  owner's  leave,  is  a  trespass."  (3  Black.  Com. 
209.)  Puffendoffy  a  distinguished  ancient  writer  on  the 
law  of  nations^  lays  down  this  as  the  rale:  ''In  case  a 
man  be  hurt  or  injured  by  another  in  any  respect,  the 
person  who  stands  justly  charged  as  author  of  the  wrong 
ought,  so  far  as  lies  in  his  power,  to  make  reparation. 
For  otherwise  it  would  h»ve  been  a  vain  command,  ^  not 
to  harm  another,*  if  the  party  who  actually  suffers  such 
harm,  must  be  content  to  put  up  with  it  without  further 
notice,  and  leave  the  offender  to  enjoy  in  peace,  the  fruit 
of  his  injury;  never  obliging  him  to  refund,  or  to  restore. 
Furthermore,  were  not  restitution  made  a  necessary  duty, 
neither  would  wicked  men  ever  abstain  from  wix)nging 
others;  nor  would  those  who  have  been  injured  find  it 
an  easy  task  to  compose  their  mind  in  such  a  manner,  as 
to  maintain  peace  with  the  other  party,  so  long  as  they 
obtained  no  recompense  or  consideration  for  their  suffer- 
ings."    (Book  -3,  ch.  1,  §  2.) 

The  same  writer  gives  the  following  instance,  by  way 
of  illustration :  "  It  is  clear,  beyond  the  least  doubt  or 
dispute,  that  the  owner  of  beasts  stands  responsible  for 
those  damages  which  they  commit  by  their  natural  and 
accustomed  violence,  and  the  common  fprce  of  their  pecu- 
liar instincts.  For  the  owner  ought  either  not  to  keep 
such  creatures,  or  c£rt*efully  to  restrain  them  from  doing 
mischief." 

Nor  was  this  less  the  common  law  of  England,  whose 
adjudications  are  quoted  with  approbation  by  our  highest 
court,  in  the  cases  I  have  above  cited.  As  long  ago  as 
the  reign  of  Charles  II,  in  the  case  of  Lambert  v.  Bessy, 
reported  by  Sir  Thomas  Raymond,  422,  423,  the  following 
illustrations  are  given,  as  well  as  the  principle  upon  which 
the  court  based  its  decision.  '*In  all  civil  cases,  the  law 
doth  not  so  much  regard  the  intent  of  the  actor,  as  the 
loss  and  damage  of  the  party  suffering."  In  an  action  of 
trespass  qu.  cl.  fre.  upon  six  acres  of  land,  the  defendant 
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pleaded  that  he  had  an  acre  lying  beside  the  said  six  acres, 
and  beside  it,  a  hedge  of  thorns,  and  he  cut  the  thorns, 
and  thej  ipso  invito^  fell  upon  the  plaintiff's  land,  and  the 
defendant  took  them  off  as  soon  as  he  could.  It  was  held, 
that  though  a  man  doth  a  lawful  thing,  yet^  if  any  damage 
do  thereby  befall  another,  he  shall  answer  for  it,  if  he 
could  have  avoided  it,  as  if  a  man  lop  a  tree,  and  the 
boughs  fall  upon  another,  ipso  invitOy  yet  an  action  lies. 
If  I  am  building  ray  own  house,  and  a  piece  of  timber 
falls  on  my  neighbor's  house  and  breaks  it,  an  action  liesL 
If  a  man  assault  me,  and  I  lift  up  my  staff  to  defend  my- 
self, and  in  lifting  it  up  hit  another,  an  action  lies,  and  yet, 
I  did  a  lawful  thing,  and  the  reason  of  all  these  cases  is, 
because  he  that  is  damaged  ought  to  be  recompensed. 
This  common  law,  and  law  of  nature,  has  never  been  over- 
ruled,  or  abrogated.  We  have  no  right,  or  power,  to  dis- 
regard it  If  this  rule  applies  to  the  case  before  us,  our 
decision  should  be  in  harmony  with  it.  We  cannot,  be- 
cause we  find  cases  in  the  books,  which,  reasoning  from 
some  supposed  analogy,  would  seem  to  justify  us  in  apply- 
ing another  rule  to  this  case,  ignore,  or  hold  for  naught 
the  elementary  law,  and  the  cases  cited.  If  the  cases  and 
authority  I  have  cited  {supra)  are  authority,  and  the  cases 
upon  which  the  general  term  proceeded,  are  also  authority, 
it  is  much  better  to  see  if  they  cannot  be  reconciled,  than 
to  hold  the  one  for  naught,  and  adopt  the  other,  especially 
if  the  authorities  overruled  are  directly  analogous,  while 
those  adopted  are  not.  J  have  found  no  difficulty  in  sus- 
taining both  as  law,  and  clearly  distinguishing  between 
them.  This  view  of  the  law,  brings  me  to  examine  the 
point  of  distinguishing  between  this  case,  and  that  class 
of  cases  upon  which  the  general  term  decided  to  grant  a 
new  trial.  I  entirely  concur  in  most  of  the  propositions 
laid  down  by  the  learned  judge,  in  his  able  and  elaborate 
opinion,  which  was  adopted  by  a  majority  of  this  court, 
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but  I  am  compelled  to  dissent  from  the  appropriateness 
of  the  authorities  cited  to  sustain  those  propositions. 

Take,  for  instance,  the  following  propositions  laid  down 
in  that  opinion  :  1st  No  person  can  be  held  liable  for  an 
injury  to  the  person  or  property  of  another,  unless  he  is 
proved  to  be  in  fault.  2d.  Before  liability  will  attach,  it 
must  be  shown,  either  that  the  act  was  unZairfii/,  or  that 
it  was  performed  in  an  unlanrful  manner.  3d.  When  the 
act  itself  is  unlawfulj  a  suit  may  be  maintained  by  the 
party  injured  thereby,  without  showing  negligence,  or 
want  of  proper  care.  4th.  If,  however,  a  person  in  the 
performance  of  a  lawful  acty  cause  an  injury  to  the  person 
or  property  of  another,  he  is  not  liable,  in  the  absence  of 
all  negligence. 

I  could  adopt  all  these  propositions,  except  the  lagt^  as 
perfectly  consistent  with  the  rule  I  have  laid  down  ;  at  all 
events,  they  are  not  in  conflict  with  that  rule.  The  point 
is  to  determine  what  is  lawful  and  unlawful.  The  diffi- 
culty with  the  opinion,  is  not  so  much  with  the  propos- 
itions, as  with  the  application  to  them,  of  a  class  of 
cases  as  authority  to  their  support,  which  stands  upon  an 
entirely  diiferent  principle.  The  first  error,  as  I  regard 
it,  to  be  noticed  in  the  very  able  opinion  referred  to,  is 
the  assumption  that  the  act  complained  of  was  a  lawful  actj 
'^  on  the  part  of  the  defendants,"  and  therefore,  that  care 
and  skill  on  their  part  in  its  performance,  was  a  defens^, 
and  various  cases  are  cited  to  prove  that  proposition. 
This  is  entirely  true  in  regard  to  a  large  class  of  cases, 
but  it  is  not  universally  true,  and  as  to  another  class  of 
cases,  as  we  shall  show,  it  is  not  true ;  and  the  learned 
judge  has  failed  to  show  the  distinction  between  the  two 
classes.  It  is  true,  as  regards  all  that  numerous  class  of 
cases  where  the  party  is  acting  under  legislative  atUharitjfj 
as  in  injuries  bccurring  from  the  running  of  railroads ;  by 
the  acts  of  members  of  corporations,  and  others,  who  are 
authorized  to  grade  and  level  streets,  from  which  injuries 
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.occur  to  adjoining  land  owners;  and  in  all  cases  where 
power  is  conferred  by  the  legislature,  giving  corporations 
authority  to  exercise  the  right  of  eminent  domain.  Such 
are  the  cases  cited  in  Raddiff*s  Executors  v.  The  Mayor  of 
Brooklyn^  (4  N.  T,  204;)  and  the  distinction  I  have  refer- 
red to,  is  expressly  recognized  in  that  case;  and  the  ground 
of  the -distinction,  is,  as  was  said  by  Lord  Kenyon,  in  Oov- 
ernor  (tc.  v.  Meredith^  (4  T.  R.  796,)  that  "where  the  legis- 
lature has  authorized  the  act,  though  some  individuals  do 
suffer  inconvenience  or  injury  thereby,  the  interests  of 
individuals  must  give  way  to  the  accommodation  of  the 
public."  This  is  the  universal  rule,  unless  the  party  or 
officer  by  whose  act  the  injury  is  inflicted,  exceeds  his 
authority ;  but  this  distinction  is  not  noticed  in  the  opin- 
ion I  have  referred  to.  But  the  contrary  rule  of  law  is 
just  as  well  established ;  that  if  a  private  individual  or 
corporation  inflict  an  injury  upon  the  adjoining  land 
owner,  they  are  liable  for  all  damages  consequent  upon 
their  acts,  irrespective  of  the  question  of  negligence,  or 
want  of  care  and  skill  in  constructing  them. 

This  same  rule  was  held  in  the  more  recent  case  of  Bel- 
linger V.  The  N.  T.  Central  R.  R.  Company,  (23  N.  Y.  42.) 
Denio,  J.,  who  delivered  the  unanimous  opinion  of  the 
court  in  that  case,  says,  at. page  48:  ^^That  point  was 
conclusively  adjudged  in  the  case  of  Radcliffy.  The  Mayor 
of  Brooklyn,''  (tc.  (supra;)  and  he  adds:  "I  might  leave 
that  point  to  stand  upon  that  precedent,  but  (he  further 
adds,)  /  think  it  may  readily  he  shown  that  there  is  no  well 
considered  case  having  a  contrary  tendency^  In  looking  at 
the  case  of  Radcliff  v.  The  Mayor  ^c,  cited  by  this  dis- 
tinguished judge,  at  page  199,  the  cases  of  Hay  v.  Cohoes 
Co.,  and  Trematn  v.  77ie  Same,  and  the  case  of  Lambert  v. 
Bessy,'  cited  from  Sir  Thomas  Eaymond,  are  the  authori- 
ties cited  by  him  upon  which  the  principle  is  sustained. 
So  far  as  the  proposition  in  the  opinion  of  the  learned 
judge,  at  general  term  in  this  case,  is  applied  to  cases  in 
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which  the  party  is  acting  under  legislative  authority,  it  is 
sound,  as  to  such  cases ;  but  not  applicable  to  this,  for  the 
cases  make  the  distinction,  that  in  the  performance  of  a 
lawful  aet^  if  an  injury  is  caused  to  the  person  or  property 
of  another,  he  is  not  liable,  in  the  absence  of  all  negli- 
gence; but  it  goes  no  further;  and  that  is  not  at  all  thi$ 
ease. 

The  act  complained  of  was  performed  under  no  legis- 
lative license,  but  alone  upon  the  private  enterprise  of  the 
defendants ;  nor  can  it  be  true  that  the  casting  of  this  boiler 
and  fixtures  upon  the  premises  of  the  plaintiff  was  a  law^ 
ful  act  It  may  not  be  denied  that  the  manufacture  of 
paper  by  the  defendants,  upon  their  own  premises,  by 
steam  or  other  power,  is  a  lawful  act ;  but  this  act  is  not 
complained  of;  it  was  not  this  lawful  act  that  occasioned 
the  injury  ;  it  was  the  unlawful  act  of  directly  thrusting 
this  boiler  upon  the  plaintiff's  premises,  to  the  destruction 
of  his  property,  that  is  complained  of.  Their  acts  were 
lawful  while  confined  upon  their  own  domain ;  but  the 
means  by  which  it  was  prosecuted  was  hazardous.  The 
danger  consequent  upon  using  this  machinery,  at  law,  was 
not  the  plaintift**8  hazard,  but  their  own.  They  put  the  dan- 
gerous machinery  in  motion ;  and  the  moment  they  entered 
upon  the  plaintiff's  quiet  and  peaceable  possession  with  it, 
and  destroyed  his  rightful  possession  of  his  own  property, 
by  a  direct  and  immediate  injury  thereto,  their  act  became 
an  unlawful  one ;  and  they  are  responsible  for  its  conse-^ 
qucnces,  or,  in  the  language  of  Puffendorff^  "  the  owner 
ought  either  not  to  keep  such  creatures;  or  carefully  to 
restrain  them  from  doing  mischief;"  or,,  in  the  language 
of  the  cited  cases,  '^  the  law  regards  not  so  much  the  intent 
of  the  actor,  as  it  does  the  loss  and  damage  of  the  sufferer. 
It  was  the  defendants  who  put  this  dangerous  creature  in 
in  motion."  This  view,  then,  brings  the  case  within  the 
proposition   laid  down   by  the  learned  judge  at  general 
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term,  which  will  create  a  liability — ^'  it  toas  the  perfarfnanae 
of  an  unlawful  act" 

A  still  later  case  in  the  Court  of  Appeals,  repeats  the 
rule  that  I  have  insisted  is  the  true  rule,  applicable  to  this 
case.  {Pisdey  v.  Clarh^  35  N.  Y.  520,  dec)  That  action  was 
to  recover  damages  against  the  defendant,  consequent 
upon  building  a  mill-dam  on  his  own  land,  by  reason  of 
which  the  plaintiff's  land  was  injured,  not  by  being  over- 
flowed by  the  water  in  the  dam,  but  by  percolation  of 
water  through  the  plaintiff's  land,  by  which  it  was  sat- 
urated and  rendered  worthless.  The  defendant  showed 
himself  a  riparian  proprietor ;  that  he  built  the  dam  on  his 
own  land ;  and  did  not  overflow  the  plaintiff's ;  and  that 
he  built  hie  dam  with  care  and  skill.  The  cases  where 
care  and  skill  are  a  defense,  were  discussed  in  that  case ; 
but  the  court  said,  in  answer  to  this  argument,  "  it  is  not 
true  then,  that  the  defendants  must  have  ^carelessly'  or 
^  unnecessarily '  injured  the  plaintiff^  to  enable  him  to  sus- 
tain this  action."  They  say,  however,  "  the  rule  is  differ- 
ent where  one  acts  under  authority  of  law.''  This  is  an 
important  distinction ;  it  is  not  at  all  noticed  in  the  opinion 
given  at  the  general  term.  The  court,'in  the  last  cited 
case,  further  says :  ^^  The  act  of  the  defendants  was  lawfyiH 
in  building  their  dam,  so  long  as  they  did  not  injure  their 
neighbor's  land ;  but  the  moment  they  so  interfered  by 
their  dam  as  to  flow  his  land  to  his  injury,  the  act  was 
wdavfful;  and  they  cited  as  authority  the  cases  cited  %upTa. 

It  is  with  great  deference,  and  certainly  only  with  the 
desire  to  place  this  decision  upon  the  true  ground,  that  I 
further  review  the  learned  opinion  at  general  term.  The 
learned  judge,  to  sustain  this  opinion,  cited,  as  he  says,  the 
familiar  examples:  Ist  Of  burning  fallows.  (29  Barb* 
419.  22  id.  619.  8  John,  421.)  In  the  first  cited  case, 
the  decision  turned  upon  the  question  as  to  the  liability 
of  the  employer  for  his  servant's  act,  and  the  recovery  was 
set  aside  for  some  improper  ruling  of  the  judge,  and  the 
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question  of  negligence  was  not  otherwise  made  a  point  in 
the  case.  So,  too,  in  the  second  case,  a  recovery  was  set 
aside  on  the  ground  that  the  iire  was  communicated  by  an 
extraordinary  wind.  In  the  third  cited  case,  there  was  no 
recovery.  The  injury  in  these  cases  was  not  direct,  but 
remote,  and  this  creates  another  distinction  to  be  observed, 
Ithat  in  cases  where  the  injury  is  not  direct,  negligence 
TOUst  be  proved^  The  case  cited,  of  collisions  on  high- 
ways and  on  the  sea,  are  also  clearly  distinguishable  from 
this,  in  that,  in  such  cases,  each  pq.rty  has  equal  rights  to 
the  same  enjoyment  of  the  highway  or  of  navigation,  and 
negligence  is  necessary,  therefore,  to  put  one  party  in  the 
wrong;  not  so  in  the  case  before  us,  where  the  defendant 
had  no  right  on  the  plaintiff's  property.  In  the  case  cited 
from  3  Hast,  593,  of  collision  on  the  highway,  Lord  Ellen- 
borough  remarked:  "If  I  put  in  motion  a  dangerous 
thing,  as,  if  I  let  loose  a  dangerous  animal,  and  leave  the 
hazard  to  what  may  happen,  and  mischief  ensue  to  any 
person,  I  am  answerable  in  trespass;**  which  action  formerly 
only  lay  for  immediate  and  direct  injuries.  Two  cases  are 
then  cited,  (5  Bosw.  576,  and  2  E.  D.  Smith,  413,)  which 
the  learned  judge  thinks  quite  analogous  to  this.  The 
first  is  an  action  for  negligence  by  a  railroad  company, 
which  we  have  already  shown  belongs  to  cases  where  the 
party  is  acting  under  authority  of  law,  and  the  second  is  a 
collision  upon  a  highwaj'',  which  we  have  just  shown  to  be 
clearly  distinguishable  from  the  present.  I  have  examined, 
with  some  care,  the  other  cases  cited  in  that  opinion,  and 
supposed  by  analogy  to  be  controlling.  I  find  them,  how- 
ever, to  come  either  within  the  classes  of  cases  which  I 
have  attempted  to  distinguish  from  this,  or  else  I  have 
failed  to  discover  their  application.  Take  the  case  cited 
from  Lalor's  Supplement^  193.  The  principle  laid  down  in 
that  case  is,  that  no  liability  results  from  the  commission 
of  an  act  arising  from  inevitable  accident;  or  which  ordin- 
ary human  care  and  foresight  are  upiiblo  to  guard  against. 
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We  look  in  vain  for  analogy  between  that  case  and  the 
present  Surely  it  was  not  impossible  for  the  defendants 
to  have  avoided  the  injury,  in  this  case.  It  was  possible 
for  human  care  to  have  kept  this  boiler  from  being  used ; 
it  was  not  put  there  by  inevitable  accident,  or  against  their 
will ;  all  that  case .  states,  beyond  this,  is  that  under  the 

4 

special  circumstances  of  that  case,  and  of  the  charge  of  the 
judge,  the  jury  found  the  defendant  not  in  fault  Ko  ques- 
tion of  law  was  settled  in  the  case  cited. 

I  have  dwelt  upon  this  point  at  this  unusual  length, 
only  because  I  am  satisfied  that  this  court  erred  in  order- 
ing a  new  trial;  and  because  in  a  later  case,  decided  in 
the  court  of  highest  authority,  it  seems-  to  be  so  held. 
If,  however,  my  brethren  adhere  to  their  former  ruling,  I 
must,  with  due  deference  for  the  present,  though  against 
1^7  judgment,  hold  the  law  of  the  case  on  this  point,  to  be 
as  they  have  decided,  having  placed  myself  according  to 
my  views  in  the  case,  fully  upon  record. 

I  proceed,  then,  to  examine  some  of  the  other  exceptions 
taken  by  the  plaintiff  on  the  last  trial.  The  defendant 
Buchanan,  at  the  end  of  the  testimony,  asked  the  court  to 
charge  the  jury,  that  he  was  not  liable  for  any  negligence 
or  unskillfulness  on  the  part  of  ^^the  Saratoga  Paper 
Company,"  or  on  account  of  the  manufacturers  of  the 
boiler,  and  the  court  so  charged  the  jury,  and  the  plaintiff 
excepted.  Whether  or  not,  at  law,  negligence  is  necessary 
to  be  shown,  to  sustain  the  action,  or  is  proper  as  a  defense 
to  it,  I  regard  this  ruling  of  the  learned  judge  to  be  man- 
ifest error.  Since  the  case  of  Phelps  v.  Waitj  (30  JK  F.  78,)  f 
we  are  not  permitted  to  question  the  rule,  that  a  joint  action 
will  lie  against  principal  and  agent  Whether  the  act  of 
the  agent  be  in  the  absence  of  the  principal,  or  the  princi- 
pal is  a  corporation  that  can  only  act  by  its  agents,  is  not 
material.  It  is  not  possible  to  conceive  of  any  act  that  a 
corporation  can  perform,  to  make  itself  liable,  unaided  by 
its  agents.    It  has  neither  bod^  nor  mindi  (its  absence  of 
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a  soul  has  long  fiince  been  asserted  and  acknowledged.) 
It  cannot  put  itself  in  motion  to  the  injury  of  anybody. 
If  injury  accrues  to  any  one  by  its  action,  it  must  be  because 
its  action  is  induced  and  directed  by  its  agents.  It  can- 
jDot,  then,  be  a  sound  proposition  to  hold,  in  a  case  where 
/(an  injury  done  by  a  corporation  was  occasioned  by  the  neg- 

I'  ligence  or  unskillfulness  of  the  agent  who  put  the  corpora 
tion  in  motion,  that  the  inanimate  corporation^  and  not  the 
controlling  ayenty  is  liable.  Had  there  been  no  evidence  of 
the  agency  of  Buchanan,  it  was  properly  the  duty  of  the 
court  so  to  hold ;  but  when  there  is  evidence,  and  strong 
evidence,  so  that  a  question  remains  for  the  jury,  the  en'or 
is  clear;  it  virtually  holds  that  an  agent  is  not  liable  for 
an  act  performed  by  his  own  negligence  ;  and  I  think  it  a 
still  greater  fallacy  to  hold  that  the  principal  agents  may 
escape  liability  if  the  injury  occurs  at  a  time  when  their 
sub-agent  or  deputy,  whom  they  employ  to  conduct  their 
afikirs,  happens  to  be  in  charge;  or  that,. in  such  case,  the 
corporation  onh/  is  liable.  We  must  look  at  this  charge 
or  ruling  of  the  learned  judge  in  the  light  of  the  facts  of 
the  case,  as  they  appeared  when  the  decision  was  made  in 
the  hearing  of  the  jury.  It  was  then  in  evidence,  that  the 
defendant  Buchanan  was  one  of  the  three  directors  of  this 
corporation ;  that  he  was  a  stockholder  of  the  company ; 
that  he  and  his  co-defendant  Bullard,  had  had  the  con- 
trol, management  and  direction  of  the  manufacture  of 
paper,  by  means  of  the  boiler  that  exploded;  that  Bu- 
chanan was  an  officer  of  the  company ;' that  the  boiler 
whose  explosion  occasioned  the  injury,  as  to  size  and 
form,  and  material,  was  ordered  and  directed  by  him;  and 
that  it  was  of  larger  dimensions  than  any  ever  before  known ; 
there  was  much  evidence,  and  by  some  experts  in  the 
science,  to  show  that  the  explosion  was  occasioned  by  the 
extraordinary  size  of  the  boiler;  that  he  assisted  or  directed 
its  being  put  in,  and  gave  directions  as  to  its  operation ; 
that  he  had  experience  as  a  paper  maker,  and  in  the  use  of 
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boilers,  and  that  he  had  some  knowledge  of  their  defective 
character  before  they  were  put  in.  To  hold,  in  general 
terms,  as  matter  of  law,  that  he  was  not  liable  for  negli- 
gence or  nnskillfulness,  on  the  part  of  the  *^paper  company," 
when  the  jury  might  have  found  from  the  evidence  above 
alluded  to,  that  the  unskillfalness  or  negligence  of  the 
paper  company  was  by  reason  of  his  act,  is  surely  error. 

K  it  were  possible  that  nnskillfulness  or  negligence  could 
be  committed  by  the  corporation,  not  directed  by  its 
agents,  the  rule  held  might  be  plausible.  It  was  for  the 
jury  to  say  whether  the  act  was  induced,  directed  or  occa- 
sioned by  the  act  of  this  particular  agent,  for  agent  he  cer- 
tainly was.  I  do  not  find  anything  in  the  subsequent 
charge  that  nullifies,  destroys  or  explains  this  ruling. 

The  defendant  then  requested  the  court  to  oharge  some 
ten  various  propositions,  (and  this  seems  to  include  all  of 
the  defendants,)  which  the  coui*t  charged  as  requested, 
and  to  which  this  plaintiff  excepted. 

I  now  propose  to  notice  the  last  anli/.  I  may  premise, 
by  saying,  that  one  Goddard  was  the  engineer  of  the  de- 
fendants, who  had  the  immediate  charge  of  the  boiler 
which  occasioned  the  injury. 

The  tenth  proposition  which  the  defendants  asked  the 
judge  to  charge,  was  as  follows :  '^  That  if  the  jury  found 
from  the  evidence,  that  Goddard  came  to  the  conclusion 
that  to  reduce  the  pressure  from  120  to  110  (pounds  to  the 
square  inch)  would  render  the  "use  of  the  boilers  prudent 
and  safe,  and  communicated  that  idea  to  BuUard,  he  (Bul- 
lard)  was  not  liable."     This  proposition  the  court  charged.  * 

Unless  we  can  look  elsewhere  than  to  this  proposition 
for  some  explanation  or  modification  of  the  ruling  of  the 
learned  judge,  it  is  also  clearly  error.  There  had  been 
evidence  then  given  in  the  case,  tending  to  show  negli- 
gence and  want  of  skill  on  the  part  of  the  defendant  Bui- 
lard,  as  well  as  of  his  knowledge  of  the  dangers  to  be 
anticipated  from  the  boiler  in  question ;  all  of  which  evi- 
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dence  it  was  proper  that  the  jury  should  consider,  as  to 
the  fixing  negligence  upon  him,  Bullard;  but  this  propo- 
sition, in  its  terms,  as  charged,  would  take  from  the  jury 
that  consideration,  and  entirely  exonerate  Bullard  from  all 
want  of  care  and  skill  in  all  else  that  he  had  done,  if  the 
jury  should  believe  that  Q-oddard  had  told  him  it  would 
be  safe  to  reduce  the  pressure  ten  degrees.  The  propo- 
sition does  not  even  require  that  Bullard  should  have 
believed  what  G-oddard  told  him.  Indeed  he  may  have 
disbelived  Goddard ;  he  may  have  had  other  actual  knowl- 
edge of  danger;  his  own  carelessness,  in  other  respects, 
might  have  satisfied  a  jury  of  his  liability;  and  yet  the 
proposition  exempts  him  from  all  liability  if  Qoddard  told 
him  that,  in  his  opinion,  it  would  be  safe  if  the  pressure 
was  reduced  to  110. 

fA  party  liable  for  negligence  on  his  own  account,  can- 
not, by  such  an  expedient,  create  a  defense  for  himself,  by 
obtaining  an  expressed  opinion  from  his  fellow  employee. 
\0ood  defenses,  I  think,  ard  not  quite  so  cheap  as  this. 

As  a  defense  of  this  tenth  proposition,  however,  it  is 
claimed  that  it  should  be  read  in  connection  with  the 
ninth  or  next  preceding  proposition  in  the  following  words : 
**  That  if  Goddard  told  Bullard  that  it  would  be  prudent 
to  run  them  (the  boilers)  at  110,  and  if  Bullard  believed  thaty 
and  acted  upon  it,  then  he  was  not  liable."  The  only 
difference  between  these  propositions,  then,  is  this,  that 
by  the  ninth  proposition  the  judge  charged  that  if  Bullard 
'  believed  Goddard,  then  he  was  not  liable.  I  think  this 
was  equally  error  with  the  other.  BuUard's  whole  con- 
duct, in  all  that  he  did,  was  to  be  judged  of  by  the  jury. 
The  question  was  whether,  in  their  opinion  his  acts,  showed 
him  guilty  of  negligence  or  want  of  skill;  not  whether  he 
believed  what  Goddard  said,  and  if  he  did,  that  all  other 
acts  would  be  excused. 

Besides,  these  propositions  were  several  and  separate ; 
they  were  so  ruled  upon ;  were  short,  clear  and  distinct ; 
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could  be  easily  comprehended  and  understood  by  the 
jury;  and  were  clearly  ruled  upon  by  the  judge,  and  if  in 
themselves  erroneous,  they  were  calculated  to  mislead,  and 
may  have  misled  the  jury. 

It  is  also  urged  by  the  defendants,  that  these  propositions 
are  to  be  considered  in  connection  with  the  subsequent 
charge  of  the  judge  at  the  folios  named  in  the  case,  as 
follows : 

1st.  If  you  come  to  the  conclusion  that  the  explosion 
was  produced  by  either  or  all  of  these  circumstances,  that 
is,  all  the  defendants'  acts,  and  conduct,  and  knowledge, 
and  that  the  defendants  had  knowledge  of  the  facts,  then 
they  are  chargeable  with  the  damage  the  plaintiff  has  sus- 
tained. 

2d.  Or,  if  you  should  believe  that  the  indications  of 
weakness  (of  the  boiler)  were  such  as  to  require  the  fore- 
man to  stop  the  boiler  and  inquire  what  the  defect  was, 
but  that  he  did  not  do  so^  then  you  have  a  right  to  say  that 
the  defendants  are  liable  for  his  acts. 

3d.  And  you  have  a  right  to  say  whether  BuUard  was 
chargeable  with  the  use  of  that  boiler  or  not,  after  God- 
dard  had  told  him  it  was  not  prudent  to  use  it  at  over  110. 

The  first  of  these  latter  propositions  I  regard  as  sound. 
It  is  found,  however,  in  the  middle  of  a  long  charge ;  it 
refers  to  many  of  the  circumstances  claimed  to  be  negli- 
gence on  the  part  of  the  defendants ;  but  does  it  follow  that 
a  jury,  who  had  previously  been  erroneously  instructed 
upon  a  short  and  distinct  proposition,  which  they  must 
have  comprehended  and  understood,  could  or  did,  in  the 
midst  of  a  long  charge,  apply  this  sound  and  qualifying 
proposition  to  the  prior  unsound  one?  And  if  the  two 
propositions  are  in  conflict,  is  it  not  more  probable  that 
the  minds  of  the  jury  were  confused  thereby,  than  that 
they  had  the  power  to  apply,  and  did  apply,  the  proper 
qualifications?  The  second  and  third  of  these  qualifying 
propositions  in  the  charge,  I  regard  also  as  sound,  and  can 
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only  apply  to  them  the  same  remarks  as  to  their  effect 
upon  the  jury,  as  I  have  to  the  first 

There  is  one  other  point  in  the  rnling  of  the  learned 
judge  on  the  trial,  which  I  think  was  error.  The  plain- 
tiff requested  him  to  charge,  **  that  the  defendants  cannot 
excuse  or  justify  themselves  in  the  use  of  the  boiler  in 
question,  on  the  ground  that  the  same  was  purchased  of 
reputable  manufacturers."  Added  to  this  proposition, 
the  counsel  gave  reasons  at  some  length,  but  they  do  not 
change  the  effect  of  the  proposition.  The  judge  refused 
BO  to  charge,  and  the  plaintiff  excepted.  This  was  a  proper 
request  to  be  made ;  because  the  defendants -had  been  per- 
mitted to  prove  that  the  boilers  had  been  manufactured  by 
men  of  reputation  and  skill ;  and  this  was  doubtless  proper 
evidence  to  be  considered  by  the  jury,  as  tending  to  show 
care  on  the  part  of  the  defendants ;  but  it  had  also  been 
proved,  to  rebut  this,  that  the  size,  form  and  character,  and 
material  of  the  boilers  had  been  directed  and  ordered  by  the 
defendants.  If  the  jury  should  believe  this  last  evidence, 
then  the  manufacturers  had  no  responsibility  as  to  the 
character  of  the  boilers :  and  their  character  as  manufac- 
turers  was  not  in  question,  and  had  no  influence  or  weight 
to  be  considered ;  for  they  built  them  as  they  were  ordered 
by  the  defendants;  and  yet,  the  charge  of  the  learned 
judge,  in  effect,  was,  that  the  purchase  of  these  boilers 
from  manufacturers  of  high  reputation,  was  an  excuse  or 
justification  to  the  defendants  in  the  use  of  these  boilers. 
This,  surely,  was  error. 

If  I  am  right  in  my  views  as  to  any  one  of  these  propo- 
sitions that  I  have  discussed,  there  should  be  a  reversal  of 
the  judgment,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event.  If  my  brethren  should  hold  to  my  individual 
views  upon  the  first  proposition,  based  upon  later  and 
more  applicable  views  of  the  law  in  the  Court  of  Appeals, 
then,  upon  that  ground  alone,  the  judgment  should  be 
reversed.     I  have  discussed  the  other  propositions  upon 
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the  assamption  that  they  would  adhere  to  their  fermer 
opinion,  that  negligence  is  to  be  proved  against  the  de- 
fendants to  entitle  the  plaintiff  to  recover ;  or  that,  at  all 
events,  care  and  skill  proved  by  the  defendants,  eonstitate 
a  justification  and  defense.  Upon  the  whole  case^  whether 
the  former  opinion  be  sustained  or  noj;^  I  think  a  new  trial 
should  be  ordered. 

* 

The  majority  of  the  court  concurred  with  Justice  Pottbr 
in  granting  a  new  trial,  upon  the  grounds  last  discussed; 
but  they  did  not  concur  with  him  that  the  defendants  were 
liable  without  proof  of  negligence. 

New  trial  granted. 

[Wabbrm  Obsbbal  Tbbk,  July  li,  1868.    Jamst,  Boeket,  Soaekram  and 
FoUetf  JtuBttces.] 


Phelps  vs.  The  City  op  Watertown  and  others. 

Courts  of  equity  have  no  general  supervisory  power  oyer  the  gOTemment  of 
municipal  corporations,  or  oyer  the  acts  and  proceedings  of  their  goreming 
bodies 

It  was  never  the  proyince  of  a  court  of  equity  to  interfere,  in  such  cases,  be- 
between  the  individual  citizen  and  the  municipal  authority,  except  where  it 
is  shown  by  the  complaint  that  the  rights  of  the  person  prosecuting  have 
been  either  injured  or  menaced  in  a  matter  falling  under  some  recognized 
head  of  equity,  and  which  it  is  the  peculiar  province  of  a  court  of  equity 
to  prevent  or  redress.    Fer  Johhbok,  J. 

The  general  rule  is  that  the  correction  of  errors,  in  the  proceedings  of  these 
inferior  political  tribunals,  and  the  redress  of  injuries  thereby  occasioned, 
belong  to  courts  of  law,  and  not  to  courts  of  equity ;  except  in  the  few 
cases  falling  under  some  head  of  exclusive  equity  jurisdiction. 

In  an  action  brought  against  a  city  corporation,  and  others,  by  a  resident  and 
taxpayer  of  said  city,  the  complaint  alleged  that  the  city  authorities  had  en- 
tered into  a  contract  with  the  other  defendants  to  make  certain  improvements 
in  the  streets  of  the  city ;  that  the  contractors,  as  the  work  progressed,  were 
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paid  in  drafta  apon  the  city  treasurer ;  that  the  work  was  still  being  prose- 
ecuted,  and  other  drafts  about  to  be  giyen ;  that  the  city  authorities  had  do 
power  to  make  such  contract,  or  to  giye  such  di-afts ;  and  that  the  contract 
and  drafts  were  yoid.  The  pliuntiff  prayed  for  a  perpetual  injunction,  re- 
straining the  f^xrther  prosecuU6n  of  the  work,  and  the  issuing  of  further 
drafts ;  that  the  contract  might  be  declared  void,  and  the  contractors  ordered 
to  surrender,  and  be  eigoined  fh)m  transferring,  the  drafts.  The  complaint 
did  not  show  that  the  plsfhitiff  *s  premises  had  been  interfered  with,  nor  that 
any  assessment  had  been  made,  or  tax  levied,  to  raise  funds  to  meet  the 
drafts.  Sdd  that  the  facts  stated  did  not  constitute  any  cause  of  acUon 
against  the  defendants,  in  favor  of  the  plaintiff,  nor  give  liim  any  title  to  the 
relief  demanded. 
There  is  no  precedent  for  an  injunction  to  restrain  acts  upon  the  ground  that 
they  may  possibly  or  probably  result  in  formmg  and  casting  a  cloud  upon  the 
title  of  a  party.    Fer  Johnson,  J. 

APPEAL  from  an  order  Bastaining  a  temporary  injunc- 
tion. The  action  was  brought  by  the  plaintiff,  who  is 
a  resident  and  tax-payer  of  the  city  of  Watertown,  to  re- 
strain the  defendants  from  prosecuting  certain  improve- 
ments in  several  streets  in  said  city.  The  complaint  shows 
that  the  city  authorities  had  entered  into  a  contract  with 
the  other  defendants  to  make  the  improvements,  and  that 
the  contractors;  as  the  work  progressed,  were  paid  in  drafts 
on  time,  upon  the  city  treasurer;  and  that  the  work  was 
still  being  prosecuted,  and  other  drafts  about  to  be  given. 
The  complaint  alleges,  that  the  city  authorities  had  no 
power  to  make  such  contract,  or  to  give  such  drafts,  and 
that  the  contract  and  drafts  were  void,  and  prays  for  a 
perpetual  injunction  restraining  the  further  prosecution 
of  the  work  and  the  issuing  of  further  drains;  that  the 
contract  be  declared  void ;  and  that  the  contractors  be 
compelled  to  surrender  the  drafts  already  received,  and 
enjoined  from  transferring  the  same.  The  complaint  does 
not  show  that  the  plaintiff's  premises  have  been  interfered 
with,  nor  that  any  assessment  has  been  made  or  tax  levied 
to  raise  funds  to  meet  the  drafts.  A  temporary  injunction 
was  prayed  for,  which  was  allowed,  and  was  sustained  at 
special  term. 
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Merwin  ^  BrowUj  for  the  appellant 
J.  F,  Starbuckj  for  the  respoDdent 

By  the  Courts  Johnson,  J.  The  fects  stated  in  the  com- 
plaint, which  are  to  be  taken  as  true,  ^o  not  constitute  any 
cause  of  action  against  the  defendants,  in  favor  of  the 
plaintiff,  nor  give  him  any  title  to  the  relief  demanded. 

Courts  of  equity  have  no  general  supervisory  power  over 
the  government  of  municipal  corporations,  or  over  the 
acts  and  proceedings  of  their  governing  bodies.  The  con- 
trary idea  would  seem  to  prevail  quite  extensively  amongst 
the  profession,  from  the  frequent  and  persistent  attempts 
made  to  bring  the  acts  of  city  and  village  authorities 
before  this  court  for  review,  for  the  purpose  of  having 
such  acts  resfrained  or  declared  illegal  and  void.  It  was 
never  the  province  of  a  court  of  equity  to  interfere  in  such 
cases,  between  the  individual  citizen  and  the  municipal 
authority,  except  where  it  is  shown  by  the  complaint  that 
the  rights  of  the  individual  prosecuting  have  been  either 
injured  or  menaced  in  a  matter  falling  under  some  recog- 
nized head  of  equity,  and  which  it  is  the  peculiar  prov- 
ince of  a  court  of  equity  to  prevent  or  redress.  (Haywood 
V.  The  City  of  Buffalo^  14  N,  F.  534,  and  cases  cited.  Butts 
and  others  V.  The  City  of  Rochester^  decided  at  the  present 
term,)  This  is  no  such  case,  as  shown  by  the  complaint. 
1^0  assessment  has  been  made,  and  no  tax  levied,  and  con- 
sequently there  is  no  cloud  upon  any  title  to  be  removed. 
Nor  is  there  any  ground  to  apprehend  that  the  plaintiff 
will  become  involved  in  a  multiplicity  of  actions  by  the 
acts  complained  of,  unless  he  seeks  them  voluntarily. 

The  drafts  which  have  been  issued  by  the  defendants 
in  payment  for  the  work  are  not  drawn  against  the  plain- 
tiff* and  create  no  liability  against  him,  except  in  a  remote 
and  uncertain  way,  and  can  never  be  enforced  against  him 
as  personal   obligations.     There  is  no  precedent  for  an 
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injanction  to  restrain  acts  upon  the  ground  that  thej  may 
possibly  or  probably  result  m  forming  and  casting  a  cloud 
upon  the  title  of  a  party.  Such  injuries,  should  they  hap- 
pen, are  not  irreparable ;  and  as  long  as  it  remains  uncer- 
tain whether  they  will  ever  happen,  no  injunction  to 
restrain  the  acts  can  be  allowed.  As  the  case  stands, 
upon  the 'Complaint,  the  plaintiff  has  sustained  no  injury 
that  ia  not  common  to  all  other  inhabitants  living  on  the 
streets  where  the  work  complained  of  has  been  done,  or 
is  about  to  be  done;  and  he  has  no  such  standing  as  will 
enable  him  to  prosecute  or  maintain  an  action  against  a 
political  body  clothed  with  certain  legislative  powers. 
This  question  was  very  fully  and  ably  examined  in  the 
case  of  DaoUtUe  v.  The  Supervisors  of  Broome^  (18  N.  Y,  155,) 
by  a  most  eminent  and  accomplished  jurist;  and  the  con- 
clusion reached,  that  in  such  a  case  no  action  would  lie, 
at  the  suit  of  a  mere  citizen,  against  the  political  body. 

The  same  question  was  again  asserted  in  the  case  of 
Roosevelt  v.  Draper^  (23  JH.  Y.  318 ;)  and  these  cases  have 
not  been  overruled  or  departed  from  by  an^  subsequent 
decision.  The  general  rule  is,  that  the  correction  of  errors, 
in  the  proceedings  of  these  inferior  political  tribunals, 
aud.the  redress  of  injuries  thereby  occasioned,  belong  to 
courts  of  law,  and  not  of  equity,  except  in  the  few  cases 
falling  under  some  head  of  exclusive  equity  jurisdiction. 
.  This  view  disposes  of  the  injunction,  and  leads  to  a 
reversal  of  the  order  by  which  it  was  granted  and  sus- 
tained. The  order  must  therefore  be  reversed,  and  the 
injunction  dissolved,  with  $10  costs  of  the  appeal. 

[FouBTH  Dbpabtmbnt,  Genbbal  Tbbh,  at  Syracuse,  NoTomber  13,  1871. 
MuUin,  P.  J.,  and  Johmon  and  Taleott^  Justices.] 
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The  undertakiDg  ghren  by  the  plainttfT,  upon  the  commenoement  of  «d  aetion 
in  a  JQStioe's  eoiirt,  for  the  recoyery  of  the  poMetsioo  of  peraonal  property, 
conditioned  "  for  the  prosecution  of  said  action,  and  the  return  of  said  prop- 
erty to  the  defendant,  if  return  thereof.be  a^uded,  and  for  the  payment  to 
the  defendant  of  such  sum  as  may,  for  any  cause,  be  recovered  against  said 
pkuntifr,"  extends  to  all  proceedings  and  a^iudications,  in  the  same  acUoD, 
though  every  court  to  which  it  may  be  carried  by  appeal,  in  case  the  party 
giving  the  undertaking,  is  finally  defeated ;  and  an  action  will  lie  thereon, 
alter  final  judgment  in  the  Supreme  Court  affirming  a  judgment  against  the 
plaintiff)  recovered  in  the  justice's  court. 

And  in  an  action  brought  upon  such  undertaking,  it  is  erroneous  to  nonsnit 
the  phuntiiT  on  the  ground  that  an  execution  has  not  been  regularly  issued 
and  returned  unsatisfied,  according  to  the  provisions  of  the  Revised  Statutes 
relative  to  actions  of  replevin.  .  (2  It.  S.  588,  ^^  64,  65.    8  id,  848,  6th  ed.) 

Those  provisions  of  the  Revised  Statutes  are  not,  and  cannot  be  made,  appli- 
cable to  actions  of  that  nature  when  commenced  in  a  justice's  court,  under 
the  provisions  of  the  Code. 

It  ssema  those  sections  of  the  Revised  Statutes  are  not  applicable  to  actions 
commenced  in  the  Supreme  Court,  under  the  Code,  for  the  recovery  of  per- 
sonal property,  but  are  repealed  by  the  Code. 

APPEAL,  by  the  plaintiff,  from  a  judgment  entered  at 
a  special  term,  after  a  trial  at  the  circuit,  before  a 
justice  of  this  court,  without  a  jury,  a  jury  having  been 
v^aived  by  the  parties  in  open  court  The  action  was 
brou'ght  to  recover  damages  on  an  undertaking  for  $170, 
executed  by  the  defendant  Dodge,  as  principal,  and  the 
defendant  Smith,  as  surety,  on  the  2d  day  of  May,  1864, 
in  an  action  that  day  commenced  by  the  said  Jasper 
Dodge  against  the  said  Marcus  Letson,  before  John  W. 
Hamlin,  Esq.,  a  justice  of  the  peace,  in  the  town  of  Aurora, 
county  of  Erie,  to  recover  possession  of  a  three  spring 
wagon,  pole,  thills  and  set  of  whiffletrees,  all  in  an  unfin- 
ished state ;  and  was  conditioned  for  the  prosecution  of 
said  action,  and  the  return  of  said  property  to  the  said 
Letson,  if  return  thereof  be  adjudged,  and  for  the  pay- 
ment to  said  Letson  of  such  money,  or  sum,  as  should,  for 
any  cause,  be  recovered  against  said  plaintiff. 
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The  jastice  before  whom  the  present  action  was  tried, 
found  that  the  following  facts  were  proved  on  said  trial : 

First  That  an  action  was  commenced  before  the  said 
John  W.  Hamlin,  Esq.,  by  Jasper  Dodge  against  Marcus 
Letson,  on  the  2d  day  of  May,  1864,  to  recover  the  pos- 
session of  the  personal  property  above  described,  and 
that  the  undertaking  described  in  the  complaint  therein 
was  duly  executed  by  the  defendants  herein,  to  the  plain- 
tiff herein,  and  delivered  to  said  justice  by  the  defendant 
Dodge,  as  required  by  the  statute  in  such  cases  made  and 
provided. 

Second.  That  said  action  was  tried  on  the  23d  day  of 
May,  1864,  before  said  justice,  and  a  jury,  who  rendered 
a  verdict  against  said  Jasper  Dodge,  and  in  favor  of  said 
Marcus  Letson,  for  the  return  of  said  wagon,  with  six  cents 
damages  for  the  detention  thereof,  and  said  jury  appraised 
the  value  of  said  wagon  at  fifty-nine  dollars ;  and  that  said 
justice,  on  the  same  day,  rendered  judgment  therein 
against  said  Jasper  Dodge,  and  in  favor  of  said  Marcus 
Letson,  for  the  return  of  the  property,  and  six  cents  dam- 
ages, and  five  dollars  costs. 

Third,  That  said  Jasper  Dodge,  the  plaintiff  therein, 
duly  appealed  to  the  county  court  of  Erie  county,  from 
said  judgment,  gave  an  undertaking,  with  good  and  suffi- 
cient sureties,  according  to  the  statute  in  such  cased  made 
and  provided,  and  served  the  notice  of  said  appeal,  and 
said  undertaking,  on  said  justice,  in  time  to  stay  the  pro- 
ceedings on  said  judgment,  and  paid  all  the  costs  neces- 
sary to  pay  to  perfect  said  appeal.  That  said  justice  duly 
made  his  return  to  said  county  court,  and  the  judge  of 
said  county  court  thereafter  duly  certified  said  action  to 
this  court,  according  to  the  statute  in  such  cases  made  and 
provided. 

Fourth.  That  said  action  was  tried  in  this  court  on  the 
5th  day  of  June,  1866,  at  a  circuit  court  held  in  and  for 
Erie  county,  by  Justice  Davis,  and  he  made  a  report  in 
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favor  of  the  said  Marcas  Letson,  and  against  the  said 
Jasper  Dodge,  that  he  was  not  entitled  to  the  possession 
of  said  property,  and  said.  Letson  was ;  and  directed  a  re- 
turn of  the  property,  and  assessed  the  value  thereof  at 
$120,  and  that  he  sustained  damages  by  the  detention,  to  the 
amount  'of  $17.50,  and  directed  judgment  accordingly. 
That  on  the  9th  day  of  July,  1867,  judgment  was  perfected 
and  an  execution  issued  thereon,  according  to  the  terms 
of  said  judgment,  and  delivered  to  the  sheriff  of  Erie 
county,  and  he  returned  the  same  wholly  unsatisfied,  and 
the  plaintiff  commenced  this  action,  August  19, 1867 ;  and 
that  afterwards,  and  on  the  12th  day  of  November,  1867, 
said  execution  was  set  aside,  on  motion  of  the  counsel  for 
said  Jasper  Dodge,  by  an  order  of  a  special  term  of  this 
court,  and  said  order  is  unreversed,  and  in  full  force. 

Fifth.  That  on  the  9th  day  of  July,  1867,  the  said 
Jasper  Dodge  duly  appealed  to  the  general  term  of  this 
court,  and  gave  a  good  and  sufficient  undertaking,  with 
sufficient  sureties,  according  to  the  statute  in  such  cases 
made  and  provided,  and  duly  served  a  copy  thereof  on  the 
attorneys  for  said  Letson,  according  to  the  rules  and  prac- 
tice of  the  court  And  that  the  said  general  term  duly 
affirmed  the  judgment  of  the  circuit  court,  and  judgment 
was  duly  perfected  thereon  in  favor  of  said  Letson,  June 
18,  1869. 

The  said  justice  found,  as  conclusion  of  law,  that  the 
plaintiff  had  not  made  out,  by  the  proof,  a  cause  of  action,  ' 
and  that  the  defendant  was  entitled  to  a  judgment  of  non- 
suit, with  costs  to  be  taxed.    Judgment  was  entered  ac- 
cordingly. 

2>.  N.  Lockwoody  for  the  appellant 

Wm.  O.  Johnson,  for  the  respondent 

By  the  Court,  Johnson,  J.  The  action  is  upon  an  un- 
dertaking given  in  a  justice's  court,  upon  the  commence- 
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xnent  of  an  actioi^  in  that  court,  for  the  recovery  of  the 
possegBion  of  personal  property,  hy  the  defendant  Dodge, 
against  the  plaintiff  in  this  action.  The  undertaking  was 
in  the  usual  form,  ^^  for  the  prosecution  of  said  action,  and 
the  return  of  said  property  to  the  defendant,  if  return 
thereof  be  ai^udged,  and  for  the  payment,  to  the  defend- 
ant, of  such  sum  as  may,  for  any  cause,  be  recovered  against 
said  plaintiff." 

Dodge,  the  plaintiff  in  that  action,  was  defeated  in  the 
justice's  court,  and  the  return  of  the  property  was  ad- 
judged, with  nominal  damages,  and  costs  of  the  action. 
He  thereupon  appealed  to  the  county  court,  and  gave  the 
undertaking  prescribed  by  the  Code,  which  stayed  all  pro- 
ceedings on  the  justice's  judgment  The  action  was  after- 
wards duly  certified  to  the  supreme  court,  and  tried  at  the 
circuit,  where  Dodge  was  again  defeated,  and  a  return  of 
the  property  adjudged,  with  damages  for  detention.  Judg- 
ment was  entered  accordipgly,  and  for  the  costs  of  the 
action.  From  this  judgment  Dodge  again  appealed  to  the 
general  term,  and  gave  an  uiidertaking  in  due  form,  which 
stayed  proceedings,  and  the  general  term  affirmed  the 
judgment.  Upon  this  state  of  facts  there  can  be  no 
doubt,  that  the  action  is  properly  brought  upon  the  under- 
taking in  the  justice's  court,  where  the  action  was  com- 
menced. The  subsequent  proceedings  have  all  been  in 
the  same  action,  and  the  undertaking  in  the  justice's  court 
extends  to  all  the  proceedings  and  adjudications,  in  the 
same  action,  through  every  court  to  which  it  may  be 
carried  by  appeal,  in  case  the  party  giving  the  undertak- 
ing is  finally  defeated.  This  has  been  repeatedly  and 
uniformly  held.  (Traver  v.  Nichohj  7  Wend.  434.  Ball  v. 
Gardner,  21  id.  270.  TibbU9  v.  O'Connor,  28  Barb.  638. 
Bennett  v.  Brown.,  20  N.  T.  99.  Bobinson  v.  Plimpton^  25 
id.  484.    2  Waite'9  Pr.  and  PL  197,  198.) 

The  plaintiff  in  this  action  was  nonsuited  at  the  circuit 
on  the  ground,  as  appears^  that  an  execution  had  not  been 
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regularly  issued  and  returned  unsatisfied,  according  to 
sections  64  and  65,  2  B,  S.  533,  which  appear  to  have  been 
retained  in  the  5th  edition  of  the  Revised  Statutes,  vol.  3, 
848,  as  sections  25  and  26,  and  which  the  justice  at  the 
circuit  held  were  applicable  to  this  class  of  actions,  when 
commenced  in  a  justice's  court.  In  this  I  think  the  learned 
justice  was  clearly  mistaken.  The  bond  provided  for,  in 
actions  of  replevin,  by  the  Revised  Statutes,  was  a  bond 
executed  to  the  sheriff,  or  other  officer,  by  whom  the  writ 
was  executed,  and  the  right  of  action  upon  that  bond  was 
given  to  the  party,  by  the  same  statute,  only  upon  the 
return  of  execution  unsatisfied  in  whole,  or  in  part ;  in 
which  case  the  sheriff  was  required  to  assign  the  bond  to 
the  defendant,  or  his  representatives,  on  their  request 
The  statute,  in  express  terms,  made  the  return  of  the 
sheriff  evidence  of  the  breach  of  the  bond,  assigned  in  the 
declaration.  It  is  very  clear  that  these  provisions  are  not, 
and  cannot  be  made,  applicable  to  actions  of  this  nature 
commenced  in  a  justice's  court  under  the  provisions  of 
the  Code.  It  is  neither  necessary  nor  proper  to  undertake 
to  determine  in  this  action  whether  these  sections  of  the 
Kevised  Statutes  are  still  applicable  to  actions  commenced 
in  the  Supreme  Court,  under  the  Code,  for  the  recovery  of 
personal  property.  It  would  not  be  difficult,  I  think,  to 
show  that  they  have  no  application  in  either  case,  btit  are 
repealed  by  the  Code.  It  has  been  so  held  by  the  superior 
court  in  the  city  of  New  York.  {Ltpingston  v.  Hammer^ 
7  Bom.  670.) 

Execution  had,  in  fact,  been  issued  upon  the  judgment 
in  the  Supreme  Court,  and  returned  wholly  unsatisfied  be- 
fore this  action  w^as  commenced.  But  after  this  action 
had  been  commenced  some  three  months,  such  execution 
was,  by  the  order  of  the  court,  set  aside,  but  for  what 
cause  does  not  appear. 

But  independent  wholly  of  that  execution,  this  action  is 

Vol.  LX.  9 
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properly  brought  upon  the  undertaking,  and  the  plaintiff 
ought  not  to  have  been  nonsuited.  The  judgment  must, 
therefore,  be  reversed,  and  a  new  trial  ordered,  with  costs 
to  abide  the  event. 

[FouBTH  Dbpartmbnt,  Qbnbral  Tbrm,  at  Syracuse,  November  18,  1871. 
IfuUin,  P.  J.,  and  Johnton  and  Tateott^  Justices.] 
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Waffle  vs.  Porter. 

Every  owner  of  laud  has  the  right  to  clean  out  and  tube  or  wall  up  a  natural 
spring  upon  his  own  land,  for  his  own  use  and  convenience,  when  he  does 
not  thereby  change  the  natural  course  of  the  flow  of  the  water  therefrom, 
and  makes  no  change  to  the  injury  of  another,  except  what  may  result  from 
an  increased  flow  of  water  in  the  natural  channel- and  outlet  of  such  spring. 

It  is  not  such  a  wrongful  use  of  the  easement,  or  abuse  of  the  right,  as  will 
give  a  right  of  action  to  the  owner  of  the  servient  estate. 

There  being  a  living  spring  upon  the  defendant's  premises,  adjacent  to  and 
above  the  plaintiff''s  land,  which  spring  was  surrounded  by  a  wet,  marshy 
piece  of  ground,  where  cattle  were  watered  and  water  obtained  for  use ;  the 
natural  outlet  and  watercourse  for  such  marsh  and  spring  being  over  the 
plaintifTs  land;  the  defendant,  in  order  to  make  a  more  convenient  and 
suitable  place  for  watering  his  stock,  dug  out  this  spring  to  a  depth  of  two 
or  three  feet  below  the  surface,  and  placed  therein  a  curb  between  two  and 
three  feet  in  diameter,  and  five  or  six  feet  In  length,  nearly  two  feet  of  which 
were  above  the  surface  of  the  ground.  About  four  inches  above  the  surface,  a 
hole,  an  inch  or  more  in  diameter,  was  cut,  for  the  escape  of  the  water  from 
the  curb. .  The  water  never  ovei*flowed  the  curb,  nor  rose  above  the  hole,  but 
ran,  x^onstantly,  from  the  hole,  in  larger  or  smaller  volume,  as  the  season 
varied.  Sdd  that  the  natural  outlet  and  watercourse  from  this  spring  having 
been  always  through  the  plaintiff' 's  land,  the  defendant  had  an  easement 
there,  for  the  flow  of  that  water. 

Eeld^  alto  J  that  it  was  the  defendant'e  watercourse,  and  if,  by  reason  of  tlie  im- 
provement of  the  spring,  an  additional  quantity  of  water  was  made  to  pa.ss 
through  it,  at  certain  seasons  of  the  year,  to  the  pluntiff's  injury,  it  wast 
dattmum  abtqwt  u^urta^  within  ihe  principle  of  Wt^fi^  v.  iV.  Y,  Central  £aUroad 
Co.,  (58  Barb.  418.) 

• 

rpHIS  action  was  brought  recover  damages  caused  by  the 
X  defendant's  digging  a  pit  or  well,  or  fountain,  on  his 
laud,   adjoining  the  plaintiff's  farm,  in  Gates,  Monroe 
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connty,  by  which,  the  plaintiff  alleged,  large  quantities  of 
water  overflowed  the  pit,  or  well,  or  fountain  upon  the  de- 
fendant's land,  and  thence  overspread  the  plaintiff's  farm^ 
injuring  and  destroying  his  land  for  farm  purposes,  and 
destroying  crops.  On  the  trial,  at  the  circuit,  the  plaintiff 
was  nonsuited,  and  judgment  entered  as  security.  A  mo- 
tion to  set  aside  the  nonsuit,  and  for  a  new  trial,  on  a  case 
and  exceptions,  was  made  at  special  term,  and  denied. 
Judgment  was  entered  thereon  for  $72.22  costs,  and  the 
plaintiff  appealed  from  both  judgments  to  the  general 
term.   . 

Bipaom  dk  Terry,  for  the  appellant. 

I.  The  exception  to  the  evidence  of  Josiah  Salter,  the 
defendant's  witness,  as  to  whether  a  certain  ditch  on  the 
plaintiff's  premises,  testified  to  by  the  witness  as  having 
tumbled  in,  would  have  discharged  all  the  water  that  comes 
there,  was  well  taken.  1.  It  was  not  proved  that  the  wit- 
ness was  qualified,  as  ^n  expert,  to  testify  on  that  subject. 
It  was  a  question  which  could  only  be  accurately  answered 
by  an  engineer,  or  by  one  accustomed  to  hydraulics.  At 
least,  the  facts  as  to  size  of  ditch  and  quantity  of  water 
should  have  been  given,  and  the  jury  could  have  judged 
as  well  as  the  witness.  2.  It  was  immaterial  and  irrel- 
evant, not  bearing  on  the  point  as  to  whether  the  defend- 
ant had  or  had  not  injured  the  plaintiff's  lands  and  crops. 
{MorehoiMe  v.  MathetvSy  2  N.  F.  614.  JBarpending  v.  Shoe- 
maker,  37  Barb.  270.    TeaU  v.  BarUm  ^  WHiicms,  40  id.  137.) 

II.  The  nonsuit  was  improperly  granted.  There  being 
conflicting  evidence,  the  case  should  have  gone  to  the  jury, 
unless,  assuming  the  facts  to  have  been  with  the  plaintiff, 
the  law  was  against  him.  The  nonsuit  must  have  been 
upon  the  ground  that  the  law  was  against  the  plaintiff. 
The  court  virtually  decided,  as  matter  of  law,  that  the  de- 
fendant had  a  right  to  do  what  the  plaintiff  alleged  he  had 
done,  the  proof  thereof  being  assumed  by  the  nonsuit. 
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Assuming  that  water  had,  prior  to  the  digging  of  the  well 
or  sinking  of  the  curb,  issued  from  the  spot,  (about  which 
the  testimony  was  conflicting,)  it  should  have  been  allowed 
to  flow  in  its  usual  quantities,  channel  and  course.  The 
defendant  had  no  right  so  to  disturb  the  spring,  if  there 
was  one,  as  to  cast  unusual  quantities  of  water  on  to  the 
plaintift''s  land  to  its  detriment.  (Belknap  v.  Trimble^ 
3  Pa^e,  677.  ffaight  v.  Price,  32  K  7.  241.)  The  plain- 
tiff would  have  no  cause  of  complaint  if  the  defendant  had 
allowed  the  water  to  flow,  as  it  had  before  the  curb  was  put 
in;  his  complaint  is,  that  by  disturbing  the  spot  he  opened 
hidden  springs,  and  collected  them  in  such  a  way  as  to  cast 
over  on  the  plaintiff's  land  excessive  and  destructive  quaur 
titles  of  water.  There  is  no  case  in  our  courts,  directly 
bearing  upon  such  a  case  as  the  present ;  but  it  is  subn^itted 
that  the  general  principles  of  law  sustain  the  plaintifi^s 
case.  The  Pennsylvania  cases  of  Kauffman  v.  Chrienimer, 
(26  Penn.  407,)  Martin  v.  Riddle^  (id.  415,)  and  the  case  of 
Dickinson  v.  Worcester^  (7  Allen,  19,.22,)  sustain  the  plain- 
tifi's  case. 

F.  A.  Macomber,  for  the  respondent. 

I.  The  owner  of  the  upper  field  has  a  natural  easement 
to  have  the  water  which  falls  upon,  or  rises  from  below 
the  surface  of  his  own  land,  flow  upon  the  field  below. 
(Washburn  on  JSasements,  365.  Angell  on  Watercourses, 
Perkins,  6th  ed.,  §  108,  a,  et  $eq.  Kauffman  v.  Gfriesemer, 
26  Penn.  407.  Butler  v.  Peck,  16  Ohio,  334.  Broadbent  v. 
Bamsbotham,  11  Exch,  602.  Bawstron  v.  Taylor,  id,  369. 
Waffle  v.  N:Y.  Central  B,  B.  Co.,  58  Barb.  413.) 

II.  The  moral  precept,  ^^Sic  utere  tuo  ut  alienum  non 
Icedas,*'  does  uot  prevent  a  farmer  from  cleaning  out  an 
old  spring  on  his  premises,  and  putting  a  ^^gum"  in  it. 
(Allium  and  Goto  Plank  Boad  Co,  v.  Douglass,  5  Seld.  444. 
Bellows  V.  Sackett,  15  Barb.  96.  Ellis  v.  Duncan,  21  id.  230. 
,Carhart  v.  The  Auburn  Cias  Light  Co.,  22  id.  297.     PizUy 


SYRAOUSB— NOVEMBER,  1871.  133 

Waffle  V,  Poner. 

V.  Glark,  32  id.  268.)  There  being  no  dispute  about  the 
facts,  and  no  request  by  the  plaintift'  to  go  to  the  jury  upon 
any  pretended. question  of  fact,  the  order  refusing  a  new 
trial,  and  the  judgment,  should  be  affirmed,  with  costs. 

By  ike  Courts  Johnson,  J.  The  plaintiff's  counsel  did 
not  ask  the  court  to  submit  the  case  to  the  jury,  at  the 
close  of  the  testimony.  He  contented  himself  with  excepts 
iug  to  the  decision  granting  a  nonsuit.  The  nonsuit  was 
granted,  as  appears  by  the  case,  on  the  ground  that  upon 
the  whole  case  the  defendant  had  done  nothing  that  he 
had  not  the  legal  right  to  do  upon  his  own  premises,  as 
owner  thereof.  I  have  been  unable  to  find  any  adjudged 
case  like  this  in  its  facts,  or  bearing  any  near  analogy  to 
it  Had  it  been  the  case  described  in  the  complaint,  of 
digging  a  pit,  well,  or  fountain,  by  the  defendant,  and 
opening  and  exposing  divers  springs  by  such  excavation, 
which  filled  up  the  pit  or  well,  and  ovei*flowed  the  same, 
and  ran  from  thence  upon  the  plaintiff's  premises,  where 
the  water  from  such  springs  had  not  been  accustomed  to 
flow,  and  did  not  naturally  go,  I  should  have  no  doubt 
that  it  would  give  a  right  of  action  to  the  plaintiff,  should  he 
be  injured  thereby.  The  case  would  fall  within  the  maxim, 
^^Sic  tUere  tuo  ut  aUenum  nan  Icedas,'*  -But  no  such  case  is 
made  by  the  evidence  on  either  side.  There  was,  and  had 
been,  as  far  back  as  any  one  appears  to  have  had  any 
knowledge  of  the  premises,  a  living  spring  upon  the  de- 
fendant's premises  at  the  place  where  he  made  his  excava- 
tion, surrounded  by  a  wet,  marshy  piece  of  ground,  where 
cattle  were  accustomed  to  be  watered,  and  water  obtained 
for  use.  This  was  immediately  adjacent  to  the  plaintiff^s 
land,  which  lay  below  the  defendant's..  The  natural  out- 
let and  watercourse  for  this  marsh  and  spring,  was  over 
the  plaintiff's  land,  and  naturally  could  go  nowhere  else. 

This  the  plaintiff  does  not  deny,  but  substantially  ad- 
mits, though  he  does  not  admit  that  it  was  at  all  times  a 
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flowing  spring.  The  defendant,  in  order  to  make  a  more 
convenient  and  suitaHle  place  for  watering  his  stock,  dag 
out  this  spring  to  a  depth  of  two  or  three  feet  below  the 
surface,  and  placed  therein  a  curb  made  from  the  trunk 
of  a  hollow  tree,  between  two  and  three  feet  in  diameter, 
and  five  or  six  feet  in  length.  The  top  of  the  tube  was 
placed  nearly  two  feet  above  the  surface  of  the  ground, 
and  about  four  inches  above  the  surface,  a  hole  was  cut, 
an  inch  or  more  in  diameter,  for  the  escape  of  the  water 
from  the  curb.  The  water  never  overflows  the  curb,  nor 
rises  above  the  hole,  but  runs  constantly  from  the  hole  in 
larger  or  smaller  volume,  as  the  season  varies.  There  was 
a  conflict  of  evidence  in  regard  to  the  fact  whether  more 
water  flowed  from  this  curb,  and  upon  the  plaintiff's  land, 
now,  than  flowed  formerly  from  the  spring  and  marshy  place 
before  the  excavation ;  and  had  the  right  of  action  depended 
upon  this  question,  the  case  should  have  been  submitted  to 
the  jury.  But  in  my  opinion  the  right  of  action  does  not 
turn  upon  that  question,  nor  upon  the  question  whether 
the  plaintiff's  land  is  more  or  less  injured  by  the  escape 
of  the  water  through  it 

The  natural  outlet  and  watercourse  from  this  spring 
having  been  always  through  the  plaintifi'^s  land,  the  de- 
fendant had  an  easement  there  for  the  flow  of  that  water. 
It  was  his  watercourse,  and  if  by  reason  of  the  improve- 
ment of  this  spring,  an  additional  quantity  of  water  was 
made  to  pass  through  it  at  certain  seasons  of  the  year  to 
the  plaintifl''s  injury,  it  was  damnum  absque  ivQuriay  within 
the  principle  of  Waffle  v.  N.  Y.  Cent:  B.  B,  Co.,  (58  Barb. 
413.) 

The  case  is  quite  different  in  principle  from  that  of  drain- 
age of  falling  or  standing  water,  which  has  no  natural  out- 
let, upon  the  lands  of  another.  But  even  there,  a  party 
may  lawfully  drain  his  lands  into  a  natural  watercourse 
without  being  liable  to  an  action  for  the  consequential  in- 
jury to  those  living  upoi)  the  banks  of  such  stream.     I  am 
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prepared  to  hold  that  eveiy  owner  of  land  has  the  right  to 
clean  out  and  tube  or  wall  up  a  natural  spring  upon  his 
own  land,  for  his  own  use  and  convenience,  when  he 
does  not  thereby  change  the  natural  course  of  the  flow  of 
the  water  therefrom,  and  makes  no  change  to  the  injury 
of  another,  except  what  may  result  from  an  increased  flow 
of  water  in  the  natural  channel  and  outlet  of  such  spring. 
It  is  not  such  a  wrongful  use  of  the  easement,  or  abuse 
of  the  right,  as  will  give  a  right  of  action  to  the  owner  of 
the  servient  estate.  It  is  a  question  simply  as  to  whether 
an  unlawful  or  improper  use  has  been  made  of  the  natural 
easement  by  the  defendant.  In  the  view  I  have  taken,  no 
unlawful  use  has  been  made,  and  the  case  was  properly  de- 
cided at  the  circuit,  upon  the  plain  facts.  The  case  might 
very  properly  have  been  submitted  to  the  jury,  and  probably 
would  have  been,  had  the  request  been  made  by  the  plain- 
tifi''s  counsel.  But  as  no  such  request  was  made,  and  the 
law  was  properly  applied  to  the  facts  established  by  the 
evidence,  the  exception  to  the  decision  is  not  well  taken* 
The  judgment  must  therefore  be  aflirmed. 

[Fourth  Dbpartkbnt,  Gbvbbal  Tbbx,  at  Syracuse,  Noyember  18, 1871. 
MuBm,  P.  J.,  and  Johmm  and  TakoU,  Justices.] 

■     y 


/ 
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A  cause  of  action  to  recoror  damages  for  irandnleDt  representations  made 
upon  a  sale  of  real  estate,  in  regard  to  incumbrances,  accrues  the  moment 
the  bargain  is  completed  by  the  conveyance  of  the  premises  to  the  pur- 
chaser ;  and  unless  an  action  is  brought  within  six  years  from  that  Ume,  it 
will  be  barred  by  the  statute  of  limitations. 

It  is  of  no  consequence,  whaterer,  that  the  purchaser  did  not  discover  the 
fraud  within  the  six  years.  Even  though  the  yendor,  or  his  agent,  conceals 
the  defect  of  title,  that  will  not  prevent  the  statute  from  running. 

In  such  a  case,  it  is  the  act  of  misrepresentation,  and  not  the  reenlting  dam- 
ages, wUch  constitutes  the  cause  of  action. 

THIS  is  an  appeal  from  a  judgment,  rendered  at  a  special 
term,  denying  the  plaintiff's  motion  for  a  new  trial  on 
a  case  and  exceptions. 

The  action  was  brought  to  recover  damages  for  fraud- 
ulent representations  made  by  the  defendant  in  respect  to 
the  title  to  a  farm  which  the  plaintiff  was  about  purchase 
ing.  The  sale  was  negotiated  with  the  plaintiff  by  the 
defendant.  Among  other  defenses  set  up  in  the  answer, 
was  that  of  the  statute  of  limitations. 

On  the  trial  the  plaintiff  offered  to  prove  that,  on  the 
24th  day  of  March,  1854,  the  defendant  fraudulently  rep- 
resented to  the  plaintiff  that  certain  premises,  which  the 
plaintiff  was  about  to  purchase  of  on^  McCarty,  were 
unincumbered.  That  relying  upon  such  representations, 
the  plaintiff  purchased  said  premises  of  McCarty,  and 
paid  him  him  therefor,  $1701.56,  and  took  a  deed  thereof. 
That  at  the  time  such  representations  were  made,  and 
when  said  deed  was  delivered  and  said  moneys  paid,  said 
premises  were  incumbered  by  a  mortgage  for  51500,  held 
by  one  Joseph  Fellows,  which  was  subsequently  foreclosed, 
by  reason  of  which  the  plaintiff'  lost  his  land.  It  was  ad- 
mitted upon  the  trial  that  the  said  representations,  pur- 
chase and  payment  were  made  and  done,  and  notice  of  all 
the  facts  by  the  plaintiff  had,  more  than  six  years  prior  to 
the  commencement  of  this  action.     This  action  was  com- 
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menced  Jane  10,  1869.  The  oourt  decided  that  the  plain- 
tiff's action  was  barred  by  the  statute  of  limitations,  and 
directed  a  nonsuit 

The  following,  opiaion  was  given  by  the  justice  at  spe- 
cial term. 

Marvin,  J.  The  position  of  the  plaintiff's  counsel  is, 
that  the  statute  of  limitations  did  not  commence  running 
in  this  case  until  there  had  arisen  a  cause  of  action  for 
real  and  substantial  damages.  That  no  facts  existed 
until  the  foreclosure  of  the  Fellows-  mortgage,  justifying 
m  action  for  anything  more  than  nominal  damages,  and 
it  could  not  be  presumed,  until  the  foreclosure  of  that  mort- 
gage, that  any  other  damages  would  ever  arise.  In  short, 
that  when  the  damages  actually  occurred,  then  the  statute 
of  limitations  commenced  running. 

I  confess  that  this  view  of  the  case  has  commended 
itself  to  my  judgment  as  better  calculated  to  work  out 
justice,  than  a  rule  that  will  give  an  action  for  nominal 
damages  under  circumstances  where  no  other  damages 
can  be  recovered,  and  when  other  circumstances,  for  the 
consequence  of  which  the  wrongdoer  is  responsible  arise, 
causing  material  damages,  that  no  action  for  such  material 
damages  can  be  maintained  in  case  six  years  have  elapsed 
from  the  time  when  the  action  for  nominal  damages  could 
have  been  brought.  But  as  the  authorities  stand,  I  sup- 
pose the  statute  is  a  bar  to  this  action.  Leonard  v.  Pitney j, 
(5  Wend,  30,)  is  in  point.  It  is  there  decided  that  the 
action  must  be  brought  within  six  years  after  the  fraud- 
ulent representations.  The  attempt  was  there  made  to 
evade  the  running  of  the  statute  upon  the  ground  that  the 
fraud  was  not  discovered  until  within  six  years.  •  This  was 
overruled.  The  question  of  discovery,  within  six  years, 
is  not  in  the  present  case.  In  that  case  it  is  expressly  said 
that  the  cause  of  action  arose  when  the  deceit  was  prac- 
ticed at  the  sale,  and  that  being  more  than  six  years  before 
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the  suit  was  commenced,  the  plea  interposes  a  complete 
bar  to  the  action.     (See  also  20  John,  33.) 

The  counsel  for  the  plaintiff  cites  and  relies  very  much 
on  MeOannell  v.  JKifer,  (33  IlL  175.)  .  I  do  not  think  the 
case,  in  principle,  in  point.  The  right  of  the  defendant 
to  restore  his  walls  was  a  daily  wrong  and  injury  to  the 
plaintiff  The  defendant  owed  to  the  plaintiff  a  duty,  and 
every  day's  neglect  to  perform  it  was  a  wrong,  a  breach, 
and  new  damages  resulted  to  the  plaintiff  The  case,  I 
understand,  has  been  doubted ;  however  this  may  be,  it  is 
not  in  point,  in  the  present  case. 

The  motion  for  a  new  trial  must  be  denied. 

Sherman  S.  Bogersy  for  the  appellent 

I.  The  law  is  supposed  to  afford  an  adequate  remedy 
for  every  injury.  In  this  case  it  is  clear  that  a  grievous 
wrong  was  committed  by  Hill  to  the  great  damage  of 
Northrop.     What  was  the  remedy  ? 

IL  The  remedy  was  either  by  action  brought  imme'di- 
ately  upon  the  completion  of  the  foreclosure,  without 
waiting  to  pay  off*  the  incumbrance,  or  to  be  evicted  under 
it,  or  by  action  brought  after  such  eviction  or  payment,  or 
by  both  of  said  actions. 

HE.  An  adequate  remedy  would  not  have  been  furnished 
by  an  action  brought  immediately  on  the  completion  of 
the  purchase,  for  the  reason  that  in  that  action  only  nom- 
inal damages  could  have  been  recovered.  1.  This,  it  is 
clear,  would  be  so  were  the  action  upon  a  covenant  against 
incumbrances.  (Bowie  on  Gov.  of  Title^  129,  note^  and  c.  c. 
Delavergne  v.  Norris^  7  John.  358.  De  Forrest  v.  LeeUj  16 
id.  122.)  2.  No  different  rule  is  applicable  in  an  action 
sounding  in  tort.  In  actions  of  tort  a  greater  latitude 
may  be  given  in  the  recovery  of  damages  which  are  con- 
sequential in  their  nature  rather  than  the  direct  result  of 
the  injury.  So,  too,  where  there  are  any  circumstances 
of  aggravation  proven,   exemplary  or  punitive  damages 
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may  be  given.  Bat,  with  these  exceptions,  the  damages 
in  actions  of  tort  are  to  be  ascertained  upon  the  same  prin- 
ciples as  the  damage  in  actions  upon  contract.  The  object 
in  either  case  is  to  remunerate  the  party  damnified  for  the 
injury  which  he  has  sustained.  The  principles  of  evi- 
dence applicable  are  the  same  in  the  one  class  of  cases  as 
in  the  other.  And  whether  damage  has  or  has  not  been 
sustained  is  to  be  determined  by  rules  of  law  applicable 
to  both  classes  alike.  3.  The  damages,  therefore,  (aside 
from  punitive  damages,)  in  an  action  for  this  fraud,  must 
be  ascertained  in  the  same  way  as  they  would  be  in  an 
action  brought  upon  a  bond  given  by  some  third  party  to 
indemnify  Iforthrop  for  any  loss  which  he  should  sustain 
by  reason  of  this  purchase. 

rV.  Btit  no  action  could  have  been  maintained  for  nom- 
inal damages  merely.  The  maxim  de  minimU  nan  curat 
lex  applies  to  such  a  case.  1.  We  are  aware  that  as  a 
general  rule  nominal  damages  will  be  given  for  any  in- 
vasion of  a  right ;  but  we  understand  this  to  be,  in  cases 
of  invasion  of  rights  of  property,  ^^  because  it  is  material 
to  the  establishment  and  preservation  of  the  right  itself, 
that  its  invasion  should  not  pass  with  impunity,"  as  in 
cases  of  trespass  qu.  cl.  fr.,  &c.  ,(Broom'%  Legal  Max.  155, 
and  c.  e.)  Other  obvious  considerations  are  applicable  to 
cases  of  injuries  to  person  or  character,  making  it  proper 
that  an  action  even  for  nominal  damages  should  be  sus- 
tained in  such  cases.  But  we  submit  that  in  a  case  like 
that  at  bar,  where  damages  are  claimed  as  the  result  of 
fraudulent  representations,  the  reasons  for  sustaining  an 
action  for  nominal  damages  merely,  are  neither  obvious 
nor  satisfactory.  It  would  properly  be  disposed  of  as 
many  cases  are  which  are  held  to  be  in^uritB  ab%qw  damnoy 
and  for  which  no  action  will  lie.  {Sedg.  on  Dam.  29,  44. 
1  Bouv.  Die.  636,  dtc.) 

y.  But,  aside  from  the  considerations  urged  in  the 
fourth  point,  no  action  could  have  been  maintained,  even 
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for  nominal  damages.  No  right  of  action  accrued  uittil 
the  actual  damage  was  sustained.  (Backhoiise  v.  Boudin^ 
1  ElliB,  Beit  <k  Smith,  970.  S,  0.,  Id  622,  646,  in  Ex.  Oh. 
Whitehowe  v.  FeUow9,lQ  C.  B,  765.  S.  a,  9  id.  901,  N.  8. 
Bank  of  Hartford  v.  WaterfnaUy  26  Gonn,  324.  Barker  v. 
Ca%$idy,  16  Barh,  177.) 

VL  But  if  an  action  for  nominal  damages  had  been 
brought  and  sustained,  the  recovery  would  not  have  bar- 
red the  present  action.  {McConnell  v.  Kibler,  33  III.  175.) 
1.  This  must  be  so,  or  the  law  is  chargeable  with  the  gross 
injustice  of  saying  that  we  shall  have  no  relief  for  the 
damages  which  we  have  sustained,  unless  those  damages 
accrued  and  our  action  was  brought  within  six  years  from 
the  making  of  the  fraudulent  representations.  2.  The 
/  liability  which  the  law  has  imposed  upon  this  defendant 

cannot  be  less  than  would  be  imposed  by  a  contract  on  his 
part  to  indemnify  and  save  harmless  the  plaintiff  from  any 
damages  which  he  should  at  any  time  sustain  by  reason 
of  any  incumbrance  upon  the  premises.  In  other  words, 
the  defendant  having,  by  his  fraud,  induced  the  plaintiff 
to  take  the  position  of  peril  which  he  occupied,  was  bound 
at  all  times  to  protect  him  from  injury  resulting  therefrom. 
Any  law  which  requires  less  than  this,  or  which  fails  to 
furnish  adequate  means  to  compel  this,  is  a  mockery  of 
justice.  3.  The  wrong  committed  by  the  defendant  was, 
until  it  had  ripened  into  the  mature  fruit  of  actual  dam- 
age, a  continuing  wrong.  The  existence  of  the  iucum- 
'brance  and  the  damage  done  by  it  were  so  connected  (in 
their  relations  to  the  plaintiff)  with  the  fraud  of  the  de- 
fendant that  they  cannot  be  separated  from  it.  The  whole 
constituted  one  cause  of  action  for  which  the  defendant 
is  liable.  If  he  was  liable  immediately  to  a  claim  for  nom- 
inal damages,  he  must  also  be  held  liable'  in  this  action, 
else  there  is  a  failure  of  justice. 

VIL  The  defendant,  by  his  fraud,  having  placed  the 
plaintiff  in  peril,  was  bound  to  extricate  him  therefrom. 
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This  he  might  have  done  at  any  time  before  the  damage 
ensaed.  For  his  neglect  to  discharge  this  implied  duty, 
he  is  liable.  Of  course,  upon  this  theory  of  the  case,  the 
statute  of  limitations  is  no  bar. 

Vni.  The  cause  was  disposed  of  by  Judge  Marvin  at 
the  special  term  upon  the  authority  of  Zeemarrf  v.  Pitney, 
(5  Wend.  30,)  and  Troup  v.  Smith,  (20  John.  33,)  neither 
of  which,  we  submit,  are  decisive.  Lawrence  v.  Pitney,  was 
an  action  for* fraud  in  the  sale  of  land,  where  the  defend- 
ant had  falsely  represented  that  he  owned  the  land  he  was 
selling.  In  fact  he  did  not  own  it  The  vendee  was  after- 
wards evicted  by  the  rightful  owner.  The  cause  of  action 
was  held  to  have  accrued  on  the  completion  of  the  pur- 
jchase.  This  was  right,  for  in  that  case  the  vendee  obtained 
nothing  by  his  purchase.  His  possession  was  unlawful, 
and  he  had  paid  out  his  money.  He  had  a  claim  at  once 
for  all  he  had  paid.  In  Troup  v.  Smithy  it  is  also  plain 
that  there  was  an  immediate  cause  of  action,  for  actual 
and  not  merely  for  nominal  damages. 

Delavan  F.  Olark,  for  the  respondent. 

The  plaintiff's  cause  of' action  (if  he  had  any)  accrued 
when  he  accepted  McCarty's  deed,  and  paid  the  purchase 
price,  or  in  any  event,  when  he  discovered  the  alleged 
fraud.  The  case  states  that  the  fraud  was  discovered 
more  than  six  years  prior  to  the  commencement  of  the 
action.  The  injury  which  the  plaintiff  had  suffered  by 
the  defendant's  act,  was  Ihe  acceptance  by  him  of  Mc- 
Carty's  deed  of  the  land  in  question,  and  the  payment  by 
him  therefor  of  $1701.50,  having  been  induced  so  to  do  by 
the  defendant's  act.  The  amount  of  damage  which  the 
plaintiff  suffered  by  reason  of  this  injury,  is  the  difference 
in  value  of  the  land  purchased  with  the  incumbrance  on 
it,  and  what  it  would  have  been  on  the  day  of  the  convey- 
ance, unincumbered  by  the  Fellows  mortgage.  (Haight 
V.  Satft,  19  N.  T.  464  to  471.)     Whatever  this  difference 
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is^  the  plaintiff  had  a  right  of  action  therefor,  immediately 
upon  the  consummation  of  the  fraud,  or  upon  its  discovery. 
The  injury  was  then  complete,  and  whether  it  was  slight 
or  great,  or  whether  it  was  easy  or  difficult  to  determine 
its  amount,  the  statute  of  limitations  then  commenced  to 
run.  {WadBmrth  v.  Early,  20  K  G.  L.,  406,  BaUley  v. 
t'MdkneTj  3  B.  (&  A.  288.)  The  damage  to  the  plaintiff  in 
this  case  accrued  when  the  fraud  was  cousumate,  to  wit: 
On  the  acceptance,  by  the  plaintiff,  of  McCarty 's  deed,  and 
paying  the  purchase  price,  and  not  when  he  was  com- 
pelled to  pay  the  mortgage.  (Leonard  v.  PitTiej/,  5  Wend. 
30.  Bank  of  Utica  v.  Ghild9y  6  Cowen,  238.  ArgaU  v.  Bry- 
ant^ 1  Sandf.  98.  See  aho  Wilcox  v.  Flummer9*  ExWb^  4 
Pete^%,  172 ;  Sanborn  v.  SUUon,  2  Story,  481.)  The  distinc- 
tion in  the  rules  of  damage,  in  the  case  of  an  action  for 
breach  of  an  indemnity  contract,  where  the  damages  are 
only  nominal,  if  the  indemnitee  had  not  paid  anything, 
and  the  case  of  an  action  for  fraud,  or  other  tort,  should 
be  observed-  {Caee  v.  Hall,  24  Wend.  102.).  The  court 
will  also  observe  the  distinction  between  this  case  and  a 
class  of  cases  which  hold  that  the  statute  is  no  bar,  where 
the  alleged  act  accrued  before  the  limited  time,  and  being 
then  lawful,  but  the  injury  resulted  afterwards,  by  reason 
of  the  unlawful  continuance  of  such  act^  These  cases  hold 
very  properly  that,  where  there  is  not  only  a  fresh  dam- 
age, but  a  continuance  of  the  cause  of  action,  the  continu- 
ance of  the  wrongful  act  which  caused  the  damage, 
constitutes  a  fresh  cause  of  actibn.  (  Whitehovse  v.  FeUoweH, 
100  E.  a  L,,  765.  McBonell  v.  Kibler,  33  lU.,  175.)  In 
the  case  of  Whitehouse  v.  Fellows,  Williams,  J.,  clearly 
expresses  the  distinction  in  the  rules  by  citing  the  leading 
case  o{  Fetter  v.  Beale,  (1  Salk.  11.)  That  was  an  action 
for  an  assault  and  battery.  The  defendant  pleaded  a 
former  recovery,  which  the  plaintiff  sought  to  obviate,  by 
showing  that  subsequent  to  the  recovery,  by  reason  of  such 
battery,  a  piece  of  his  skull  had  come  out    It  was  urged 
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that  this  subeequeot  damage  was  new  matter,  which  could 
not  have  been  given  in  evidence  on  the  first  trial,  when  it 
was  not  known,  and  compared  it  to  the  case  of  a  nuisance, 
where  every  new  dropping  is  a  new  act.  But  it  was 
answered,  "every  new  dropping  is  a  new  nuisance,  but 
here  is  not  a  new  battery,  and  in  trespass,  the  grievous- 
ness,  or  consequence  of  the  battery,  is  not  the  ground  of 
action,  but  the  measure  of  the  damage,'*  &c.,  and  judg- 
ment was  given  for  the  defendant.  {See  100  E,  O.  L,, 
WUliamB  op.,  p.  781.)  So  it  may  be  said  in  this  case ;  the 
injury  was  caused  by  the  defendant's  fraudulent  repre- 
sentation, and  that  was  the  plaintifi*'s  ground  of  action ; 
.  grievousness,  or  consequence  of  such  deceitful  act,  was 
only  the  measure  of  his  damage.  There  was  but  one  act 
of  the  defendant,  and  had  there  been  a  recovery,  even  for 
six  cents,  for  the  damage  that  accrued  by  reason  of  the 
injury,  before  the  prior  incumbrance  was  discharged,  there 
could  not  be  a  recovery  in  the  second  suit,  after  the  fore- 
closure, and  the  loss  of  the  land.  That  the  plaintiff  might 
have  maintained  his  action  immediately  upon  discovery 
of  the  fraud  in  this  case,  and  recovered  some  damage, 
there  can  be  no  doubt.  This  being  so,  the  statute  must 
then  have  begun  to  run — as  we  have  seen  the  statute  be- 
gins to  run  as  soon  as  a  cause  of  action  accrues,  however 
difficult  it  may  be  then  to  prove  prospective  damage.  But 
in  this  case  the  plaintiff  might  have  recovered  the  whole 
amount  of  the  prior  mortgage,  even  though  he  had  not 
paid  it 

By  the  Court,  Johnson,  J.  According  to  the  plaintiff's 
offer  of  proof  upon  the  trial,  he  once  had  a  good  cause  of 
action  against  the  defendant  {Haight  v.  Hayt,  19  N.  Y. 
464,  and  eases  there  cited.)  But  it  is  entirely  clear  that  he 
has  lost  it  by  his  delay  in  commencing  his  action.  The 
fraud  complained  of  was  practiced .  upon  the  plaintiff  in 
March,*  1854,  and  this  action  was  not  commenced  until 
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June,  1869,  nearly  fifteen  years  afterwards.  It  is  admitted 
that  the  fraud  was  discovered  by  the  plaintiff'  more  than 
six  years  before  he  commenced  his  action.  There  can  be 
no  doubt  that  this  cause  of  action  accrued  to  the  plaintiff 
the  moment  the  bargain  was  completed  by  the  conveyance 
of  the  premises  to  him.  It  is  of  no  consequence,  whatever, 
that  he  did  not  discover  the  fraud  within  the  six  years. 
Had  the  defendant  even  concealed  it  from  him,  it  would 
not  have  prevented  the  statute  from  running.  {Leonard 
V.  Fitney,  5  Wend.  30.  Allen  v.  Mille,  17  id.  202.  Gran- 
ger  v.  George^  5  Barn,  &  Gress,  149.)  It  is  unnecessary  to 
multiply  authorities,  the  point  has  been  so  often  decided, 
and  the  rule  so  well  settled. 

The  plaintiff's  counsel  seems  to  suppose  that  had  the 
action  been  brought  the  moment  the  cause  of  action  ac- 
crued, tiothing  but  nominal  damages  could  have  been 
recovered.  This  clearly  is  not  so.  The  injury  had  then 
been  inflicted,  and  the  resulting  damages  could  have  been 
recovered,  whether  great  or  small. 

One  measure  of  damages  would  have  been  the  differ- 
ence in  value  between  the  premises  unincumbered,  as 
represented,  and  incumbered,  as  they  proved  to  be  in  fact 
This  was,  prima  facie^  the  amount  of  the  mortgage.  An- 
other, leading  to  the  same  result,  might  have  been  that 
suggested  in  Van  Epps  v.  Harriaonj  (5  Hilly  63,)  the  ex- 
pense of  putting  the  premises  in  the  condition  in  which 
they  were  represented  to  be  when  conveyed.  But  whether 
this  is  so  or  not,  it  does  not  affect  the  question  of  the 
running  of  the  statute. 

The  cause  of  action  was  the  single  act  of  fraudulent 
misrepresentation,  and  the  right  of  action  accrued  when 
that  representation  was  made. 

It  was  not  a  continuous  act,  like  a  continuing  trespass, 
or  a  nuisance.  It  was  the  act  of  misrepresentation  which 
constituted  the  cause  of  action,  and  not  the  resulting  dam- 
ages.    ( Whitehovse  v.  Ffillawes,  100  JE.  G  L.,  765.) ' 
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The  nonsuit  was  right,  and  the  judgment  must  be 
afiSrmed.  • 

Talcott^  J.,  having  been  engaged  as  counsel  in  the 
case,  did  not  sit. 

[FoDBTH  Dkpabtmxvt,  Gbvbbal  Tebx,  at  Syracuse,  November  18, 1871. 
JfuffM,  P.  J.,  and  JohtuoUf  Justice.] 


Daniel  D.  Foster  and  another  vi.  Maria  L.  Conobr. 

By  virtue  of  the  statutes  of  1860  and  1862,  relative  to  the  rights  of  married 
women,  (Lauf$  cf  1860,  eh.  90 ;  Lawt  of  1862,  eh,  172,)  a  married  woman 
may  make  bargains,  carry  on  any  trade,  or  business,  and  perform  labor  and 
services  on  her  own  separate  acconnt,  and  for  her  own  exclusive  benefit,  the 
same  as  though  she  were  unmarried ;  and  all  the  earnings  and  profits  belong 
to  her,  exclusively,  and  are  her  sole  and  separate  estate. 

She  may  also  sue  and  be  sued  upon  any  and  all  bargains,  obligations  and 
liabilities  miade,  or  incurred,  in  her  business,  the  same  1^  though  she 
were  sole. 

If  an  action  is  brought  against  her,  in  reference  to  her  business,  it  is  brought 
in  the  same  manner  as  against  any  other  individual.  The  liability  is  per- 
sonal ;  and  if  a  Judgment  is  obtained,  upon  it,  it  is  a  personal  judgment,  to 
be  enforced  against  any  property  she  may  have,  liable  to  execution,  as  in 
ordinary  cases. 

If,  in  any  such  action,  the  plaintiff  would  be  entitled  to  judgment,  were  the 
defendant  a  single  woman,  he  is  entitled  to  it  though  she  be  married.  The 
obligation,  and  the  liability,  of  the  wife,  in  such  a  case,  are  the  same,  pre- 
cisely, as  though  she  had  never  contracted  marriage. 

In  such  an  action,  it  is  not  of  the  slightest  consequence,  in  respect  to  the  plain- 
tiff *s  right  of  action,  and' to  recover  a  judgment  agunst  the  defendant,  that 
she  had  no  separate  estate  before  engaging  in  the  business  in  which  the 
debt  was  contracted ;  nor  that  the  debt  was  not  incurred  for  the  benefit  of  a 

.  separate  estate  afterwards  acquired  by  her. 


APPEAL,  by  the  plaintiffs,  from  a  judgment  entered 
upon  the  report  of  a  referee. 
This  action  was  brought  to  recover  9366.51,  being  a 
balance  claimed  to  be  due  for  sewing  machines  sold  to 
the  defendant  by  one  William  C.  Orcutt,  the  claim  having 
Voii.  LXI.  10 
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been  duly  assigned  to  the  plaintifts  before  suit.     The  de-   * 
feudant  claimed  that  the  machines  were  not  sold,  but  were 
consigned,  to  her,  and  that  she  did  the  business  as  agent, 
on  commission. 

The  action  was  referred  to  a  referee,  who  found  the  fol- 
lowing facts:  That  the  defendant,  a  married  woman,  in 
the  years  1867  and  1868,  engaged,  as  agent  of  William  C. 
Orcutt,  to  sell  the  Florence  sewing  machine  on  behalf  of 
the  said  Orcutt,  for  a  commission  of  20  per  cent  off,  with 
the  consent  of  her  husband,  and  conducted  the  negotia- 
tions and  business  in  her  own  name,  and  ostensibly  on  her 
own  separate  account;  that  on  the  first  day  of  April,  1869, 
there  was  due  and  unpaid  to  the  said  Orcutt,  on  account 
of  sales  made  by  her,  the  sum  of  forty-nine  dollars  and 
ninety-one  cents,  which,  with  interest  to  date  of  the  re- 
port, was  $52.25,  and  that  before  the  commencement  of 
this  action,  the  said  demand  was  duly  assigned  to  the 
plaintiffs.  ,  That  the  defendant  had  no  separate  estate 
when  she  entered  into  the  engagement  with  Orcutt,  to 
act  as  his  agent  in  the  sale  of  the  said  machines.  .  That  in 
September,  1868,  she  acquired  a  separate  estate,  but  that 
the  said  demand  was  not  contracted  by  her  for  the  benefit 
thereof. 

And  as  matter  of  law,  the  referee  found  that  the  defend- 
ant was  not  liable  for  said  demand,  and  that  the  ^ame 
could  not  be  made  a  charge  upon  her  separate  estate.  He 
therefore  directed  judgment  for  the  defendant. 

Irving  O,  Vann^  for  the  appellants. 

F,  David,  for  the  respondent. 

By  the  Courts  Johnson,  J.  The  conclusion  of  law  drawn 
by  the  referee,  is  clearly  erroneous  upon  the  facts  found 
by  him.  He  finds  that  the  business  in  which  the  defend- 
ant was  engaged  was  her  separate  business/ conducted 
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and  carried  on  by  her  for  her  own  exclusive  benefit,  and 
that  there  was  due  from  her  in  that  business,  and  unpaid, 
the  sum  of  $52.25.  And  yet  he  holds  and  decides  that 
she  was  not  liable  in  the  action,  and  renders  judgment  in 
her  favor.  This  appears  to  be  based  upon  another  finding 
of  fact,  to  wit,  that  at  the  time  the  defendant  engaged  in 
this  business  she  had  no  separate  estate,  and  that  although 
&he  acquired  a  separate  estate  during  the  progress  of  the 
business  in  which  the  debt  was  incurred,  such  debt  was 
not  contracted  for  the  benefit  of  such  estate. 

Neither  the  fact  that  she  had  no  separate  estate  before 
engaging  in  this  business,  nor  the  other  fact,  that  this  de- 
mand was  not  incurred  for  the  benefit  of  the  separate 
estate  she  afterwards  acquired,  was  of  the  slightest  conse* 
quence  in  respect  to  the  plaintiff's  right  of  action,  and  to 
%  judgment  against  the  defendant.  The  liability  was  con- 
tracted by  her  in  the  business  in  which  she  was  engaged, 
and  which  she  was  carrying  on  for  her  own  exclusive 
benefit  It  was  a  personal  obligation  and  liability,  for 
which  she  alone  was  responsible  under  the  statutes  of 
1860  and  1862,  on  the  subject  of  the  rights  of  married 
women.  {SeM.  Laws  of  1860,  ch.  90 ;  Law%  of  1862,  eh. 
172.)  By  virtue  of  these  statutes  a  married  woman  may 
make  bargains,  carry  on  any  trade,  or  business,  and  per- 
form labor  and  services  on  her  own  separate  account,  and 
for  her  own  exclusive  benefit,  the  same  as  though  she 
were  unmarried,  and  all  the  earnings  and  profits  belong 
to  her  exclusively,  and  are  her  sole  and  separate  estate. 
She  may  also  sue  and  be  sued  upon  any  and  all  bargains, 
obligations,  and  liabilities  made  or  incurred  in  her  bi(si- 
ness,  the  same  as  though  she  were  sole. 

If  an  action  is  brought  against  her  in  reference  to  her 
business,  it  is  brought  in  the  same  manner  as  against  any 
other  individual.  The  liability  is  personal,  and  if  a  judg- 
ment is  obtained  upon  it,  it  is  a  personal  judgment,  to  be 
enforced  against  any  property  she  may  have,  liable  to 
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execution,  as  in  ordinary  eases.  This  is  in  accordance 
with  the  views  expressed  by  this  court  iu  Ainsley  v.  Meadj 
(3  Lana.  116,)  and  is,  we  think,  the  logical  and  unavoida- 
ble result  of  all  the  recent  legislation  on  this  subject  of 
the  rights  of  married  women.  If,  in  any  such  action,  the 
plaintiif  would  be  entitled  to  judgment  were  the  defendant 
0  single  woman,  he  is  entitled  to  it  though  she  be  married. 
The  obligation  and  the  liability  of  the  wife,  in  such  a 
case,  are  the  same,  precisely,  as  though  she  had  never  con- 
tracted marriage. 

There  can  be  no  question,  in  this  case,  that  the  business 
in  which  this  demand  originated,  whether  she  was  a  pur- 
chaser of  the  machines,  or  sold  them  merely  as  agent,  was 
her  own  separate  business,  because  shc^  testifies,  expressly, 
that  her  husband  *'had  nothing  to  do  with  it,  or  with  the 
profits  of  it."  It  is  not  material,  now,  to  inquire  whether, 
upon  the  evidence,  the  defendant  was  a  purchaser  of  the 
machines,  or  a  mere  agent  to  sell  them.  That  question 
will  be  open  for  determination  upon  all  the  evidence,  on 
the  new  trial.  The  business  being  her  separate  business, 
she  would  be  liable  in  either  character  for  the  amount 
found  to  be  due  and  unpaid. 

The  judgment  must  therefore  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 

[FouBTH  Dbpabtmbnt,  Gbnbbal  Tbbm,  at  Syracuse,  November  18, 1871. 
MnUinj  P.  J.,  and  Johmm  and  TaleoUt  Justices.] 
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Blakb  v9.  Thb   Board  of  Su-pervisors  of  Livingston 

County. 

An  obligation  which,  though  called  a  bond,  is  payable  to  a  person  naiped 
therein,  "or  to  his  certain  attorney,  executors,  administrators  or  assigns," 
belong^  to  that  class  of  obligations  which  has  been  expressly  held,  in  this 
State,  not  to  be  specialties,  but  in  the  nature  of  commercial  paper,  negotiable 
by  delivery,  under  an  assignment  in  blank. 

An  action  upon  such  an  obligation  is  to  be  gOTemed,  in  aH  respects,  by  the 
rules  applicable  to  commercial  paper. 

A  bond,  or  obligation,  for  $900,  issued  by  the  county  of  L.  in  pursuance  of 
resolutions  of  its  board  of  supervisors,  to  pay  bounties  to  soldiers  enlisted  into 
the  service  of  the  United  States,  was  delivered  to  the  town  of  S.,  in  that 
county,  to  fill  its  quota  in  the  United  States  service.  C.  enlisted  for  that 
town,  was  mustered  into  the  service,  and  received'  the  bond  as  the  bounty 
which  such  town  had  oflTered ;  the  town  was  credited  with  the  recruit ;  and 
the  transaction  between  the  town  and  the  government  of  the  United  States 
was  closed,  as  to  that  recruit,  and  was  not  afterwards  opened,  as  between  the 
two  bodies.  The  credit  was  never  withdrawn,  by  the  general  government, 
but  remained,  in  satisfaction  of  the  requisition,  pro  Canto. 

Hdd,  1.  That  the  instrument  had  a  valid  inception,  and  became  and  was  a 
binding  and  subsisting  obligation,  in  the  hands  of  the  payee,  against  the 
county. 

2.  That  there  was  no  failure  of  the  consideration  of  the  obligation ;  notwith- 
standing the  payee  did  not  serve  out  any  considerable  portion  of  the  term 
for  which  he  enlisted;  having  been  discharged  from  the  service  of  the 
government,  upon  the  application  of  his  father,  on  the  ground  of  the  want 
of  proper  age  for  the  service,  which  the  recruit  had  misrepresented;  the 
government  retaining  what  had  been  paid  to  him  for  bounty,  and  thus 
affirming  the  mustering  in  of  the  recruit,  and  acknowledging  performance  to 
that  extent,  by  the  town. 

8.  Tliat  the  validity  of  the  instrument  was  not  in  any  respect  destroyed  or  in* 
jured  by  reason  of  the  transactions  or  dealings  between  the  recruit  and  the 
government. 

4.  That  the  fkct  that  the  payee,  at  the  time  he  made  the  assignment  of  the 
obligation,  under  which  the  plaintiff  derived  his  title,  was  an  infant  incapable 
of  making  or  authorizing  an  assignment,  was  no  defense  to  an  action  upon 
the  instrument  against  the  board  of  supervisors  of  the  county  of  L. ;  inas- 
much as  it  did  not  concern  the  defendants.  That  the  transfer  was  good  as 
against  all  the  world,  except  the  infant  himself;  and  tliat  so  long  as  he  did 
not  raise  the  objection  of  infancy,  the  obligors  could  not  raise  it. 

5.  That  the  plaintiff  having  acquired  the  obligation  by  assignment  from  the 
apparent  owner,  and  for  a  valuable  consideration  paid,  that  was  all  tliat  was 
material,  and  more  than  was  necessary  for  him  to  pr^e. 


' 
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6.  That  the  snggestion  that  the  recruit  and  payee  obtained  the  obligation,  in 
the  first  instance,  by  fraudulently  misrepresenting  his  age,  had  no  force  or 
foundation ;  no  sudi  defense  baring  been  alleged,  in  the  answer,  and  no  such 
Ikct  proved. 

APPEAL,  by  the  defendants,  from  a  judgnient  entered 
upon  the  report  of  a  referee. 
The  action  was  brought  upon  a  bond,  for  $900,  issued 
by  the  county  of  Livingston,  in  pursuance  of  resolutions 
of  its  board  of  supervisors,  to  pay  bounty  to  volunteers 
enlisted  under  the  call  of  the  President  of  the  United 
States,  made  July  18,  1864.  (a)  The  complaint  alleged 
that  Peter  Clark,  named  in  the  said  l)ond  as  obligee,  duly 
enlisted  into  the  military  service  of  the  United  States,  and 
that  said  bond  was  issued  and  delivered  to  him.  That 
thereafter,  in  due  form  of  law,  the  said  bond  became  the 
property  of  the  United  States  of  America;  said  Peter 
Clark  having,  in  due  form  of  law,  and  for  a  valuable  con- 
sideration, sold  the  same  to  the  United  States,  and  assigned 
the  same  to  William  T.  Remer,  provost  marshal,  for  the 
use  and  benefit  of  the  United  States.  That  thereafter  the 
said  bond  was  duly  sold  and  assigned  to  the  plaintiff,  for  a 
valuable   consideration.     The    complaint,   then,   claimed 

(a)  The  honu  was  in  the  following  form : 

"Lr?iNO8T0ir  Oouhtt  Bokd  Fnvn. 

No.  3 105.  (35  ct.  int  R^^.  etuskp  on  orifinol.  duly  canceled.]  $900.00. 

ZivinffHon  Oounijf,  H.  T. 

Know  all  men  by  these  presents,  that  the  county  of  Livingston,  of  the  State 
of  New  Tork,  is  held  and  firmly  bound  unto  Peter  Clark,  of  Springwater,  in  the 
sum  of  nine  himdred  dollars,  to  be  paid  to  the  said  Peter  Clark,  or  to  his  cer- 
tain attorney,  executors,  administrators  or  assigns. 

For  which  payment,  well  and  truly  to  be  made,  the  said  county  bfnds  itself 
firmly  by  these  presents. 

Sealed  with  its  seal,  and  dated  the  20th  day  of  September,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-four. 

Whereas,  at  a  special  meeting  of  the  board  of  supervisors  of  the  county  of 
Livingston,  duly  called  and  held  at  the  court  house,  in  Geneseo,  September  2d, 
1864,  the  following  resolution  was  adopted : 

Resolved,  that  each  town  in  the  county  of  Livingston  be  authorized,  to  in- 
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judgment  for  the  amoant  of  said  bond  and  interest.  The 
answer  admitted  the  existence  of  the  county  of  Livingston 
as  a  body  politic  and  corporate,  and  having  a  board  of  super- 
visors duly  organized  pursuant  to  law,  and  the  adoption 
by  said  board  of  the  resoulutions  set  forth  in  the  complaint, 
and  denied  all  the  other  allegations  in  the  complaint. 
The  action  was  referred  to  a  referee,  who  reported  that 
on  the  trial  of  said  cause  the  following  facts  were  estab- 
lished by  the  evidence  given  by  the  respective  parties  and 
by  their  admissions:  That  the  defendants  were  at  the 
tima  mentioned  in  the  complaint,  and  since  hitherto*  have 
been,  a  body  politic  and  corporate,  and  as  such  passed  the 
resolutions  of  the  3d  of  August  and  of  the  2d  day  of 
September,  1864,  which  are  severally  set  .forth  in  the 
complaint  and  answer.  That  on  the  6th  day  of  Septem- 
ber, 1864,  Peter  Clark,  the  obligee  named  in  the  bond 
mentioned  in  the  complaint,  with  the  knowledge  and 
assent  of  the  supervisor  of  the  town  of  Springwater,  vol- 
unteered into  the  military  service  of  the  United  States  as 
a  recruit,  from  and  on  account  of  said  town,  and  on  that 
day  was  duly  examined  by  the  proper  authorities,  signed 
the  necessary  papers  and  took  the  prescribed  oath ;  and 
made  the  declaration,  among  other  things,  that  he  was  of 

crease  its  bounty  to  a  sum  not  exceeding  $1000;  and  that  the  treasurer  of  this 
county  be  authorized  to  issue  county  bonds  as  each  supervisor  may  call  for 
them,  subject  to  the  same  regulations  as  prescribed  by  the  resolution  of  the 
board,  passed  August  8,  1S64. 

And  whereas  this  bond  is  issued  in  pursuance  of  the  foregoing  resolution 
and  the  statute  In  such  case  made  and  provided, 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the  above 

bounden  obligor  shall  and  do  well  and  truly  pay,  or  cause  to  be  paid  unto  the 

above  named  obligee,  his  certain  attorney,  executors,  administrators  qr  assigns, 

the  sum  of  nine  hundred  dollars,  at  the  office  of  the  treasurer  of  said  county 

0  Livingston,  with  interest  thereon  payable  on  the  first  day  of  February  in 

each  year,  and  the  principal  sum  to  be  paid  on  the  first  day  of  February,  1S68, 

without  fhiud  or  delay,  then  the  preceding  obligation  to  be  void ;  otherwise 

to  remain  in  full  force  and  virtue. 

Ghauncbt  Mktcalf, 

G.  W.  Boot,  Chairman  B'd  Supervisors.  County  Treasurer." 
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the  age  of  18  years  and  5  months.  That  on  the  day  fol- 
lowing, the  7th  of  September,  the  said  Clark  was  dnly 
mustered  into  the  service  of  the  United  States,  for  one 
year  or  during  the  war,  from  the  date  of  his  enlistment  in 
company  — ,  1st  regiment  New  York  Vet  Cav.  Volunteers, 
and  as  a  soldier  of  the  United  States  was  entitled  to  bounty, 
pay,  rations  and  clothing  as  were  or  might  be  established 
by  law  for  volunteers,  which  he  agreed  to  accept,  and  was 
subject  to  the  articles  of  war,  which  he  agreed  to  observe. 
It  was  also  proved  that  on  or  about  the  20th  of  the  month 
last  mentioned,  the  bond  mentioned  in  the  complaint  was 
duly  made  and  issued  to  the  supervisor  of  the  town  of 
Springwater,  in  the  county  of  Livingston,  at  his  request, 
under  and  in  pursuance  of  the  resolutions  of  the  defend- 
ants above  mentioned,  and  delivered  to  him  to  be  disposed 
of  and  used  by  said  supervisor  for  the  purposes  in  said 
resolutions  set  forth.  That  said  supervisor  on  the  same  day 
.delivered  the  said  bond  to  Mr.  Wood,  clerk  of  the  board  of 
enrollment,  for  the  sole  use  and  benefit  of  said  Clark,  the 
obligee  in  said  bond  mentioned,  as  part  of  the  bounty  and 
consideration  to  be  paid  to  said  Clark  for  his  enlistment. 
That  said  Clark  had  notice  of  the  delivery  of  said  bond 
to  Wood,  for  him  as  aforesaid,  and  assented  to  the  same, 
and  subsequently  directed  a  disposition  of  said  bond  in 
the  manner  and  for  the  purpose  hereinafter  mentioned. 
That  under  the  call  of  the  President  of  the  United  States, 
referred  to  in  the  resolutions  of  the  defendants  above 
mentioned,  the  town  of  Springwater  was  required  to  fur- 
nish as  its  quota  a  certain  number  of  volunteers  for  the 
military  service  of  the  United  States,  or  be  liable  to  have 
any  deficiency  in  said  quota  drafted  from  the  citizens  of 
said  town,  subject  to  military  duty,  according  to  the  la^ 
in  such  case  provided.  That  said  Clark  was  one  of  the 
volunteers  so  procured,  and  the  town  of  Springwater,  at 
the  time  he  was  mustered  into  service  as  aforesaid,  had 
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credit  for  him  as  such,  and  that  such  credit  had  never 
been  annulled  or  withdrawn.  It  w|i8  further  proved  that 
after  said  Clark  had  been  mastered  into  the  service  of  the 
United  States  as  aforesaid,  proceedings  were  instituted 
by  his  father  to  procure  the  discharge  of  said  volunteer 
from  the  military  service  of  the  United  States^  upon  the 
ground  that  said  Clark  was  under  the  age  of  18  years 
at  tiie  time  of  his  enlii^ment  That  the  affidavits  and 
other  papers  pertaining  to  said  application,  were  trans- 
mitted by  Captain  Bemer,  the  provost  marshal,  to  Gen- 
eral Diven,  provost  marshal  general  of  the  western 
division,  New  York,  on  or  about  the  22d  of  September, 
and  by  the  latter  to  James  B.  Fry,  provost  marshal  gen- 
eral, at  Washington,  on  the  21st  of  October,  and  by  said 
Fry,  on  the  26th  of  the  same  month,  to  the  adjutant  gen- 
eral of  the  United  States  army.  It  was  further  proved 
that  on  or  about  the  20th  of  September,  in  the  year  last 
mentioned,  Clark  directed  the  said  Wood  to  assign  ^and 
deliver  the  bond  to  said  Bemer,  which  was  done  accord- 
ingly, the  written  assignment. upon  the  instrument  being 
made,  and  the  signature  of  Clark  thereto  affixed  by  said 
Wood.(J)  The  referee  found  as  a  fact,  from  the  evidence, 
that  although  the  written  assignment  was  general  in  its 
terms,  it  was  the  understanding  and  purpose  of  the  parties, 
that  the  title  and  possession  of  the  bond  should  be  trans- 
ferred to  Remer  as  a  subordinate  of  the  war  department, 
subject  to  the  order  and  iinal  .disposition  of  the  same,  .by 
the  secretary  of  war.  It  was  also  proved  that  on  the  9th 
of  November,  1864,  said  Clark,  by  the  order  of  the  secre- 
tary of  war,  was  discharged  from  the  service  of  the  United 
States,  the  order  concluding  with  the  following  direction : 

{b)  The  asBignmeuts  on  the  bond  were  as  follows : 

"  For  a  valuable  consideration  I  hereby  assign  the  within  obligation  to  Wm. 

T.  Bemer.  (Signed)  Pbtbr  Clabk." 

November  1, 1864. 

"  For  valuable  consideration  I  hereby  assign  ihe  within  bond  to  Zara  H.  Blake. 

July  20,  1865.  Wk.  T.  Rbhbs." 
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'  Tbia  soldier  is  entitled  to  pay  &c.  only  under  paragraph 
137,  Revised  U.  S.  Army  Regulations  of  1863/'  It  was 
further  proved  that  on  the  20th  of  December,  1864,  the 
said  Remer  applied  to  the  department  for  instructions  as 
to  whether  he  should  turn  over  the  bond  in  question  to 
tlie  United  States,  or  convert  the  same  into  money ;  that 
on  the  31st  of  December  he  received  instructions  to  con- 
vert the  same  into  money,  legal  tender  notes,  and  deposit 
the  money  to  the  credit  of  the  United  States  as  usual 
That  in  pursuance  of  such  instructions,  Remer,  on  or 
about  the  20th  of  July,  1865,  sold  and  assigned  in  writing 
and  delivered  the  bond  in  suit  to  the  plaintifi'  for  the  sum 
of  9720,  which  was  deposited  and  paid  into  the  treasury 
of  the  United  States.  That  bis  action  and  proceedings  in 
the  premises  were  duly  reported  by  said  Remer  to  the 
war  department,  and  subsequently,  on  the  26th  of  October, 
1865,  duly  approved. 

It  was  further  proved  that  said  Clark  was  a  minor  under 
the  age  of  21  years  at  the  time  of  his  discharge  from  the 
service  of  the  United  States,  as  above  mentioned.  That 
the  application  and  subsequent  proceedings  to  and  includ- 
ing said  discharge  were  under  the  acts  of  congress  of 
February  24, 1864,  section  20,  and  section  5  of  the  act  of 
July  4,  1864,  which  in  substance  declare  that  the  secretary 
of  war  shall  order  the  discharge  of  all  persons  in  the  mili- 
tary service  of  the  United  States  who  ^re  under  the  age  of 
18  years  at  the  time  of  their  application  for  their  discharge, 
when  it  shall  appear  upon  due  proof  that  such  persons  are 
in  the  service  without  the  consent,  either  express  or  im- 
plied, of  their  parents  or  guardians;  jwovided,  that  such 
persons,  their  parents  or  guardians,  shall  first  repay  to  the 
government,  and  to  the  State  and  local  authorities,  all 
bounties  and  advance  pay  which  may  have  been  paid  to 
them. 

It  was  also  proved,  that  on  February  7,  1868,  and  after 
said  bond  became  due,  the  plaintifi*  presented  the  same 
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to,  and  demanded  payment  thereof,  of  the  treasurer  of 
said  county,  at  his  office,  which  was  refused. 

The  referee  found  as  conclusions  of  law : 

1st  That  the  unconditional  delivery  of  the  bond  to 
Wood,  for  the  sole  benefit  of  the  obligee,  vested  the  title 
to  the  instrument  in  the  latter,  which  thus  became  obliga- 
tory on  the  defendant. 

2d.  That  Clark,  although  a  minor,  was  enabled  to  con- 
tract with  the  general  government  for  his  services,  and  the 
ability  to  contract  carried  with  it  the  incidental  right  to 
receive  and  dispose  of  the  bounty  which  was  offered  as  an 
inducefnent  to  the  agreejpent 

3d.  That  the  assignment  to  Bemer,  and  the  delivery  in 
pursuance  of  it,  transferred  the  whole  title,  legal  and 
equitable,  to  the  assignee,  subject  to  the  future  order  and 
disposition  of  the  secretary  of  war,  of  the  assigned  security ; 
and  that  the  subsequent  sale  to  the  plaintiff  in  pursuance 
of  such  order  vested  a  title  in  the  plaintiff'  which  would 
enable  him  to  maintain  this  action. 

4th.  That  said  Clark  continued  in  the  service  of  the 
United  States  until  the  9th  of  November,  and  the  town 
of  Springwater  had  credit  for  him  as  a  volunteer  for  the 
whole  period  of  his  enlistment;  that  there  was  no  failure 
of  consideration,  and  the  liability  of  the  defendants  was 
not  afiected  by  the  discharge  granted  by  the  secretary 
of  war.  ^ 

5th.  That  the  plaintiff*  was  entitled  to  recover  the  sum 
specified  in  said  bond,  with  interest  from  the  20th  of  Sep- 
tember, 1864,  to  the  date  of  the  report*  The  aggregate 
principal  and  interest  being  91283.25. 

John  A.  Vanderlipy  for  the  appellant. 

I.  The  remedy  of  the  plaintiff'  is  not  by  action,  but  man- 
damus. The  claim  was  presented  to  the  board  of  super- 
visors, but  was  withdrawn  before  final  action.  The  board 
did  not  audit,  or  refuse  to  audit,  the  claim.    The  claim 
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shoald  have  been  submitted  to  the  board,  and  if  they  re- 
fused to  act,  the  remedy  of  the  plaintiff  was  by  mandamus. 
The  county  treasurer  could  not  pay  the  bond,  unless  the 
board  had  provided  funds  for  that  purpose.  If  the  claim 
were  a  just  one,  the  court,  upon  a  mandamus,  would  direct 
them  to  lay  a  tax  for  its  payment,  but  the  statute  gives  no 
right  of  action  against  the  county  for  such  a  claim.  Brady 
V.  Supervisors  of  New  York,  (2  Sand.  460,)  is  in  point,  and 
holds  that  no  action  can  be  maintained  against  a  county 
except  for  *'  such  causes  of  action  (and  no  other)  as  could 
not  be  presented  to,  and  examined  and  allowed  by  the 
board  of  supervisors  as  county  oharges.'*  Of  this  class, 
would  be  claims  for  the  malfeasances  of  county  officers,  and 
claims  arising  from  torts,  for  which  the  county  may  be  lia- 
ble. **  Such  controversy,'*  in  the  first  section  of  that  title, 
means,  as  we  think,  '^  such  a  claim,  or  cause  of  action,  as 
cannot  be  settled,  or  adjusted,  on  the  application  of  the 
party,  in  the  exercise  of  the  ordinary  powers  of  the  board 
of  supervisors,  and  which  is  not  a  county  charge,  until  it 
passes  into  judgment.  {Id.  p,  471.)  This  was  affirmed 
by  the  Court  of  Appeals,  (10^.  T.  260,)  the  court  adopt- 
ing the  opinion  of  Oakley,  Ch.  J.,  as  the  basis  of  its 
decision. 

n.  The  United  States  Government  nevei:  acquired  title 
to  the  bond  in  gfuit  The  assignment  by  Wood  to  Remer 
was  void,  because  Clark,  the  obligee^f  the  bond,  being' 
an  infant,  could  not  make  an  attorney.  (Stafford  v.  Roofy 
9  Oowen,  626.)  The  bond  was  never  delivered  to  Clark, 
but  to  Wood,  the  clerk  of  the  board  of  enrollment,  and 
no  manual  delivery  could  have  been  made  by  him.  He 
enlisted  Sept.  6,  1864,  and  took  a  furlough ;  he  returned 
in  four  or  five  days,  and  remained  not  exceeding  two  days, 
and  was  never  seen  afterwards.  The  fact  found  by  the 
referee,  that  Clark  directed  the  assignment  of  the  bond, 
is  therefore  entirely  unsupported  by  evidence,  and  in  di- 
rect conflict  with  all  the  evidence  on  the  subject     The 
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referee  also  finds,  as  a  fact,  that  the  town  of  Springwater 
had  credit  for  Clark  as  a  volunteer,  and  that  snch  credit 
has  never  been  annulled  or  withdrawn.  If  the  latter  fact 
be  material,  it  is  sustained  by  no  evidence.  The  only 
testimony  on  the  subject  is  that  of  provost  marshal  Eemen 
"  The  credit  was  never  revoked,  to  my  knowledge."  But 
it  is  submitted  that  it  is  wholly  immaterial  whether  the 
credit  wa&  revoked  or  not.  Clark's  contract,  if  he  were 
capable  of  making  one,  was  to  serve  one'  year  in  the  fed- 
eral army.  This  he  could  not  do  if  his  parents,  or  guard- 
ian,' demanded  his  discharge,  which  they  did,  and  the 
service  was  never  rendered.  The  referee,  assuming  the 
assignment  of  the  bond  by  his  attorney  to  be  voidable 
only,  says :  ^^  In  any  view  the  assignment  was  voidable 
merely,  at  the  election  of  the  recruit.  He  has  made  no 
such  election,  and  infancy,  being  a  personal  privilege,  the 
defebdanta  cannot  make  the  election  for  him."  The  fal- 
lacy of  this^  argument  is  apparent,  when  it  is  observed  that 
at  the  time  the  action  was  commenced  Clark  was  not 
capable  of  ratifying  the  act.  1st  He  was  not  yet  twenty 
years  of  age,  and  would  not  be  until  the.  following  March. 
2d.  There  is  no  evidence  that  be  knew  the  bond  had  been 
assigned  at  all.  The  United  States  acquired  no  title  to 
the  bond,  because  no  officer  of  the  government  was  au- 
thorized to  take  it  by  purchase,  or  otherwise.  Clark  was 
discharged  from  th^  service  by  virtue  of  the  act  of  con- 
gress of  Feb.  24,  1864,  which  provides :  "  The  secretary 
of  war  may  order  the  discharge  of  all  persons  in  the  mili- 
tary service  who  are  under  the  age  of  eighteen  years,  at 
the  time  of  the  application  for  their  discharge,  when  it 
shall  appear,  upon  due  proof,  that  such  persons  are  in  the 
service  without  the  consent,  either  express  or  implied,  of 
their  parents,  or  guardians  :  Provided,  that  such  persons, 
their  parents,  or  guardians,  shall  first  repay  to  the  govern- 
ment, and  to  the  state  and  local  authorities,  all  bounties 
and  advance  pay,  which  may  have  been  paid  to  them." 
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This  section  was  amended  by  the  act  of  congress  of  July 
4j  1864,  declaring  that  the  above  section  *^  shall  be  con- 
strued to  mean  that  the  secretary  of  war  shall  discharge 
minors  under  the  age  of  eighteen  years,  under  the  circum- 
stances, and  on  the  conditions,  prescribed  in  said  section." 
By  the  terms  of  this  law,  upon  the  discharge  of  the  minor, 
the  bounty  must  be  returned  to  the  authority  that  ad- 
vanced it;  and  there  is  no  authority  by  law  for  the  secre- 
tary of  war,  or  any  subordinate  ofBcer,  to  require  the 
payment  to  the  government  of  bounties  paid  by  state  and 
local  authorities,  as  a  condition  of  the  discharge  of  the 
minor.  This  bond  was  held  by  the  provost  marshal  as 
trustee  for  the  county  of  Livingston.  He  acquired  no  title 
to  it  for  himself,  or  the  United  States,  and  could  transfer 
none  to  the  plaintiff.  The  recruit,  without  authority  of 
law,  was  required  by  the  enrolling  board  to  deposit  bis 
bounty  with  the  board.  When  his  father  applied  for  his 
discharge,  the  recruit  authorized  Wood  "to  transfer  the 
bond  to  Eemer,  in  case  of , his  (Clark's)  discharge."  The 
case  of  Richardson  v.  CrandaUy  (47  Barb.  335,)  decided  in 
the  fifth  district,  is  decisive  of  the  power  of  public  officers 
in  cases  like  the  one  at  bar.  If  the  enrolling  board,  or  its 
superiors,  had  no  power  to  require  a  deposit  of  the  bond 
for  any  purpose,  a  fortiori^  they  had  no  power  to  confis- 
cate it  to  the  use  of  the  government. 

III.  The  approval  by  the  war  department  of  the  dispo- 
sition made  of  the  bond  in  suit,  does  not  help  the  plaintifiH 
If  the  department  had  not  the  power  to  direct  such  dispo- 
sition of  it,  it  had  no  power  to  ratify  it.  The  referee 
seemed  to  regard  the  direction  of  the  department  as  to  the 
disposition  of  the  bond,  and  their  subsequent  approval  of 
it,  as  important  in  the  decision  of  the  case.  But  this 
question  is  disposed  of,  and,  it  is  submitted,  properly,  in 
the  case  of  Richardson  v.  CrandaUy  above  cited.  After 
citing  and  approving  the  cases  of  the  State  v.  City  of  Buffalo^ 
(2  Hill,  434,)  and  Delafield  v.  State  of  Illinois,  (26  Wend. 
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192,)  the  coart  say :  '^  Applying  the  Bame  test  to  this  case, 
it  is  equally  clear  that  no  officer  or  department  of  the 
government,  except  congress,  could  have  authorized  the 
defendant  to  exact  the  deposit  ]!7either  could  either  or 
any  of  them  ratify  it  when  done."  It  is  said  in  Little  et  aL 
V.  Barrefnej  (2  Oranchy  170:)  "The  instructions  of  the 
President  of  the  United  States  are  no  justification,  further 
than  those  instructions  are  warranted  by  lawT'*  (See  aho 
Oallagan  v.  Hallett^  1  Gaines^  104  Ripley  v.  Oehton,  9  John. 
201.  Frye  v.  Loehwood^  4  Cotven^  454.)  And  the  cases 
cited  in  the  brief  of  the  counsel  for  the  plaintifi*  in  Bich- 
ardson  v.  Orandall. 

IV.  The  bond  was  issued  upon  the  false  representation 
of  the  obligee  that  he  was  ^eighteen  years  of  age.  He 
could  not,  therefore,  have  enforced  the  bond,  and  could  not 
transfer  the  right  to  do  so  to  another.  The  fact  that  such 
a  declaration  was  made,  and  of  its  falsity,  was  proved  by 
the  plaintiff  himself,  and  if  it  constituted  a  defense,  it  was 
the  duty  of  the  referee,  and  it  is  the  duty  of  the  court,  on 
appeal,  to  conform  the  pleadings  to  the  facts  proved,  and 
render  judgment  accordingly.  It  is  insisted  that  every 
person  is  presumed  to  know  his  own  age,  and  that  a  false 
declaration  is  prima  facie  fraudulent;  but  it  is  also  submit- 
ted that  if  merely  untrue,  Clark  could  not  have  recovered 
upon  the  bond,  and  that  his  assignee  stands  in  no  better 
situation.  The  consideration  failed  by  his  being  discharged 
from  the  obligation  to  perform  the  service  which  he  had 
agreed  to  perform.  The  holder  of  a  bond,  however  bona 
fide,  is  not,  like  the  holder  of  commercial  paper,  protected 
against  a  defense  which  the  maker  might  have  against  the 
original  holder.  He  takes  it  subject  to  all  equities.  But 
the  plaintiff  in  this  case  was  a  member  of  the  board  that 
required  the  deposit  of  the  bond,  and  was  cognizant  of  all 
the  facts. 

V.  The  referee  erred  in  assuming  that  the  bond  and 
money  received  by  Clark  were  to  be  repaid  to  the  town  of 
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Springwater  instead  of  the  county  of  Livingston.  He  says : 
^'  If  banded  over  to  the  defendant^  it  woald  not  be  a  repay- 
ment within  the  meaning  of  the  act,  which  implies  a  pay- 
ment back  to  the  authority  from  which  it  was  received, 
and  the  county  was  not  that  authority."  This  very  ques- 
tion, in  regard  to  the  issuing  of  bonds  by  Livingston 
county,  and  this  same  class  of  bonds,  had  been  made  the 
subjects  of  judicial  construction  in  the  seventh  district 
In  the  case  of  Magee  v.  Outler,  (43  Barb*  239,)  the  court 
*  held,  at  general  term,  that  the  bonds  were  to  pay  a  county, 
not  a  town  bounty,  and  that  the  supervisors  were  only  the 
agents  of  the  county  in  distributing  their  munificence; 
and  approve  the  decision  of  Judge  J.  C.  SMiTH,-in  another 
case,  at  special  term,  holding  the  same  doctrine,  (l^ee 
opinions  of  courts  p.  254,  et  9eq.j  and  the  opinion  of  Judge 
J.  G.  Smithy  in  note  a,  pp.  257  to  259.) 

VI.  The  referee  was  undoubtedly  right  in  saying  that 
the  secretary  of  war  "  was  clothed  with  judicial  or  qiuisi 
judicial  powers  to  hear  and  determine  upon  the  justice  of 
the  application,  (for  the  discharge  of  Clark,)  and  to  ascer- 
tain or  direct  the  performance  of  the  condition  precedent 
to  the  right  to  such  discharge  prescribed  in  the  20th  sec- 
tion of  the  act  of  the  4th  of  July,  1864"  And  in  saying, 
''  He  is  to  determine  upon  the  evidence  presented  to  him, 
as  to  the  non-age  of  the  recruit,  and  under  the  proviso  of 
the  20th  section,  whether  he  has  received  pay  or  bounty, 
and  the  amount ;  but*  it  is  insisted  that  he  had  no  author- 
ity to  determine"  whether  '^  it  is  to  be  repaid  to  the  gen- 
eral government,  state  and  local  authorities,  or  divided 
between  them,  and  the  amount  to  which  they  are  respect- 
ively entitled."  It  is  submitted  that  the  secretary  was  to 
inquire  and  determine,  not  whether  the  bounty  was  to  be 
repaid  to  the  general  government,  &c.,  but  whether  it  was 
60  repaid.  He  was  satisfied,  by  tUe  letter  of  the  provost 
marshal  stating  that  the  money  and  bond  were  in  his 
possession,  subject  to  the  order  of  the  department,  that  the 
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repayment  required  by  the  act  of  coagreas  bad  been  made ; 
and  be  made  an  order  for  the  discbarge  of  Clark,  and 
nothing  else,  but  adding,  for  the  information  and  guidance 
of  the  officer :  ^^  Tbis  soldier  is  entitled  to  pay,  &;c.,  only 
under  paragraph  137  Revised  U.  S.  Army  Regulations  of 
1363."  Tbis  doubtless  means  paragraph  1337,  which  is  as 
follows :  ^'  The  retained  pay  is  due  to  a  discharged  soldier 
unless  forfeited  by  a  sentence  of  a  court  martial,  or  as  pro- 
vided in  paragraph  1340."  The  latter  paragraph  is  as 
follows :  ^'  Every  enlisted  man  discharged  as  a  minor,  or 
for  other  cause  involving  fraud  on  his  part  in  the  enlist* 
ment,  or  discharged  by  the  civil  authority,  shall  forfeit  all 
pay  and  allowances  due  at  the  time  of  the  discharge,  and 
shall  not  receive  any  final  statements."  The  discbarge 
was  granted  ITovember  9, 1864  On  the  20tb  December, 
the  provost  marshal  writes  to  the  department  for  instruo 
tions  as  to  the  disposition  of  the  bond.  On  December  31, 
1864,  the  department  instructs*  him  to  convert  the  bond 
into  legal  tender  notes,  and  deposit  to  the  credit  of  the 
United  States.  Upon  these  facts  the  referee  came  to  the 
conclusion  that  the  determination^of  the  secretary  of  war 
was  a  judicial  determination,  and  binding  upon  the  county 
of  Livingston.  We  insist,  1st.  The  secretary  of  war  had 
no  jurisdiction  to  inquire  into  anything  except  whether 
Clark  was  eighteen  years  of  age  when  he  enlisted ;  if  not, 
wb^tber  he  bad  the  consent  of  bis  parents ;  and  whether 
be  had  repaid  his  bounty  to  the  party  paying  it  The 
question  of  jurisdiction  of  any  tribunal  over  a  subject  upon 
which  it  has  assumed  to  act,  can  be  raised  at  any  time.  If 
it  has  uot  jurisdiction,  its  judgment  or  determination  is 
absolutely  void.  {Bigehw  v.  Steam$j  19  John.  39.  Blo<Hn 
V.  Burdich^  1  HiU^  130.)  2d.  The  county  of  Livingston  was 
not  a  party  to  the  determination  made  by  the  secretary  of 
war,  and  had  no  notice  of  the  proceedings  before  him.  It  was 
not  in  a  position  to  attack  the  judgment  directly  by  appeal, 
or  certiorari^  or  in  any  way  except  by  defending  this  action. 
Vol.  LXl  11 
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The  defendant  finds  no  fault  with  the  order  discharging 
Clark.  The  proceedings  for  his  discharge  were  neces- 
sarily ex  partej  and  the  proof  was  sufficient  to  justify  the 
order;  but  when  more  than  a  month  afterwards,  the  de- 
partment assumed  to  appropriate  the  bounty  to  the  use  of 
the  government,  in  violation  of  the  proviso  of  the  act  of 
congress,  without  notice  to  the  county,  that  order  cannot 
be  set  up  as  an  adjudication  in  bar  of  the  defense  inter- 
posed. 

VII.  The  second  conclusion  of  law  contained  in  the 
report  of  the  referee,  "  that  Clark,  although  a  minor,  was 
enabled  to  contract  with  the  government  for  his  services, 
and  the  ability  to  contract  carried  with  it  the  incidental 
right  to  receive  and  dispose  of  the  bounty  which  was 
ofiered  as  an  inducement  to  the  agreement,"  is  erroneous. 
If  the  proposition  had  been  qualified,  so  as  to  apply  to  the 
contract  of  a  minor  eighteen  years  of  age,  it  would  be  cor- 
rect. But  applied  to  the  case  of  Clark,  who  was  less  than 
seventeen,  it  is  not  true.  There  is  no  law  authorizing  a 
minor  under  eighteen  to  enter  into  this  or  any  other  con- 
tract; and  the  same  act  of  congress  under  which  Clark 
was  discharged,  expressly  forbids  the  enlisting  of  a  person 
under  that  age,  and  renders  the  officer  who  does  it,  know- 
ingly, liable  to  an  indictment  for  a  misdemeanor^ 

VIIL  The  other  conclusions  of  law  of  the  referee  are 
also  erroneous,  for  the  reasons  stated  in  the  foregoing 
points. 

IX.  To  uphold  the  transaction  disclosed  in  this  case, 
would  be  to  sanction  an  act,  and  establish  a  precedent, 
against  public  policy,  and  invite  fraud  and  corruption  on 
the  part  of  public  officers. 

Seoit  Lord,  for  the  respondent. 

L  The  bond  in  question  was  duly  made  and  issued  by 
the  defendant.  1.  The  power  to  issue  the  same  was  con- 
ferred by  chapter  8  of  the  laws  of  1864,  and  other  statutes. 
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2.  The  conferring  of  such  power  was  not  in  conflict  with 
the  constitution  of  the  United  States,  which  gives  the 
power  of  carrying  on  war  to  the  general  govern ment>  but 
rather  in  aid  thereof.  3.  Neither  was  the  conferring  of 
such  power  an  infringement  of  the  prohibition  against 
taxing  property  for  private  use.  The  act  referred  to  does 
not  authorize  the  raising  of  money  to  relieve  men  actually 
drafted,  but  to  prevent  a  draft 

U.  The  bond  in  question  was  a  bounty  or  gift,  and  was 
the  property  of  Peter  Clark,  notwithstanding  he  was  a 
minor ;  and  his  parol  authority  to  assign  it  was  sufficient. 
{Story  an  Cant.  §  129.  Caughey  v.  Smithy  50  Barb.  351.  War- 
rail  V.  Muntiy  5  N.  T,  229.  Wood  v.  Auburn  and  Boehester 
B.  B.  Co.y  8  id.  160.) 

lU.  All  the  conditions  prescribed  in  the  resolutions  of 
the  defendant  being  fulfilled,  the  bond  became  obligatory 
upon  it  as  a  perfected  instrument.  1.  8uch  resolutions 
authorized  the  issuing  of  the  bond  and  its  receipt  by  the 
supervisor  of  Springwater  for  the  object  stated  therein. 
2.  Peter  Clark  volunteered  into  such  military  service,  was 
duly  enlisted  and  mustered,  and  became  in  all  respects  a 
soldier  subject  to  the  articles  of  war;  and  thereupon  such 
bond  was  issued  to  him  at  the  request  of  the  supervisor 
of  Springwater,  and  by  him  delivered  to  the  clerk  of  the 
board  of  enrollment,  unconditionally,  for  the  use  and  bene- 
fit of  the  obligee,  said  Peter  Clark,  as  the  consideration, 
pro  iantOy  for  his  enlistment  into  such  military  service,  and 
the  relief  thereby  given  to  the  town  of  Springwater  and 
county  of  Livingston.  3.  The  delivery  to  the  clerk  of 
enrollment  was  known  to,  approved,  affirmed,  adopted  by 
said  Peter  Clark,  such  obligee,  in  his  assuming  the  con- 
trol thereof,  and  directing  its  disposition. 

IV.  The  infancy  of  Peter  Clark  ^»tnnot  be  set  up  by 
the  defendant  to  avoid  the  payment  of  its  bond.  1.  Be- 
cause no  such  defense  is  interposed  in  the  answer.  2.  The 
defendant  did  not  make  the  age  of  the  recruit  a  condition 
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of  its  liability,  but  only  that  he  should  be  mustered  iuto 
such  military  service,  which,  the  defendant  well  knew  or 
is  legally  chargeable  with  knowing,  would  require  an  ex- 
amination on  the  part  of  the  United  States  as  to  such 
question.  3.  If  such  recruit  had  continued  in  the  military 
service  for  the  period  of  his  enlistment,  would  it  be 
claimed  that  the  defendant  could  insist  upon  his  non-age 
as  a  defense  ?  Certainly,  until  he  was  discharged  and  the 
credit  was  withdrawn,  the  defendant  was  receiving  all  it 
had  bargained  for.  4.  Should  it  be  claimed  that  such 
infancy  was  unknown  to  the  government,  and  therefore  a 
fraud  upon  it,  the  answer  i&jfirsty  that  no  -such  is.sue  is 
presented  in*  this  case,  and  second^  had .  it  been,  the  pre- 
sumption would  be,  that  the  recruit  was  honestly  mis- 
taken. This  must  have  so  appeared  to  the  secretary,  or 
else  he  would  have  been  held  to  service  on  the  principle 
of  an  estoppel ;  but  it  is  sufficient  to  say  that  the  defense 
here  is  not  that  the  bond  was  obtained  by  false  pretenses, 
but  that  the  recruit  was  discharged  from  service.  In  any 
point  of  view  the  county  of  Livingston  has  nothing  to  do 
with  the  question  of  fraud,  in  itself.  Had  the  government 
rejected  the  recruit  on  that  ground,  and  required  from  the 
town  another  recruit  in  his  place,  then  this  rejection  and 
failure  of  consideration  might  be  pleaded. 

V.  The  plaintiff  in  this  action  duly  acquired  the  title  to 
such  bond.  1.  By  the  direction  of  the  obligee,  as  proved 
by  both  the  provost  marshal  and  clerk  of  enrollment,  the 
bond  was  assigned  to  William  T.  Bemer,  and  if  there  was 
no  other  evidence  in  the  case,  the  title  of  the  plaintiff 
would  be  unquestionable ;  but  the  object  of  the  assign- 
ment was  to  give  the  secretary  of  war  possession  of  the 
bond,  with  the  right  to  dispose  of  it  as  might  be  just  and 
proper,  when  the  application  for  the  discharge  of  the  re- 
cruit, made  by  his  father,  had  been  finally  disposed  o£ 
The  assignment  is  dated  November  1,  1864,  and  was  for- 
warded to  the  secretary  of  war,  with  notice  that  the  bond 
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was  in  the  possession  of  the  provost  marshal,  on  the  21st 
of  October  thereafter.  2.  But  what  has  the  defendant  to 
do  with  this  question  ?  The  title  in  the  plaintiff  is  made 
perfect  by  the  absolute  assignment  by  William  T.  Remer 
to  him,  dated  the  20th  day  of  July,  1865 ;  the  defendant 
has  not  pleaded  any  title  in  the  United  States ;  and  the 
allegation  of  interest  in  the  United  States,  contained  in 
the  complaint,  is  coupled  with  the  allegation  that  such 
bond  has  been  duly  assigned  to  the  plaintiff,  who  paid  a 
full  and  valuable  consideration  therefor,  as  the  facts  of  the 
case  show.  3.  It  is  alleged  that  a  minor  cannot  make  a 
valid  assignment.  We  inquire  what  has  the  defendant 
to  do  with  this  question  ?  Infancy  is  a  personal  privilege; 
the  assignment  is  voidable  only  at  his  election.  The  de- 
fendant cannot  make  the  election  for  him ;  and  if  it  could, 
it  has  not  attempted  it,  for  such  defense  and  election  can 
only  be  made  by  answer.  The  answer  in  this  case  con- 
tains no  such  defenses.  4.  The  enlistment  bound  the 
volunteer  until  discharged  by  the  secretary  of  war,  who 
was  authorised  by  the  20th  section  of  the  act  of  the  4th 
of  July,  1864,  to  hear  and  determine  upon  the  application^ 
and  direct  the  performance  of  certain  conditions  precedent. 
The  act  of  congress  authorizing  the  enlistment  of  minors 
as  volunteers,  enables  them  to  contract  with  the  govern- 
ment, and,  as  necessarily  incident  to  that  contract,  to  re- 
ceive and  dispose  of  the  bounty  which  induced  the  agree- 
ment 5.  Peter  Clark,  the  assignor,  came  to  his  majority 
more  than  a  year  before  the  trial  of  this  action,  and  there 
is  no  evidence  of  any  act  or  intention  on  his  part  to  dis- 
affirm such  assignment ;  and  the  presumption  is  that  he 
ratifies  and  affirms  it  {Story  on  Oont.  §  68.  Slocum  v. 
Hooker,  13  Barb.  536.  Taft  v.  Sergeant,  18  id.  320.  Jones 
V.  The  Phcenix  Bank,  8  N.  T.  228.)  6.  The  20th  section 
of  the  act  of  congress  passed  February  24,  1864,  and  the 
5th  section  of  the  act  of  July  4,  1864,  pages  10  and  379 
of  the  Statutes  at  Large  for  the  years  1863  and  1864,  pro- 
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vide  that  the  secretary  of  war  may  order  the  discharge  of 
all  persons  in  the  mUitary  service,  who  are  under  the  age 
of  18,  provided  such  persons  "  shall  first  repay  to  the  gov- 
ernment and  to  the  State  and  local  authorities  all  bounties 
and  advance  pay  which  may  have  been  paid  to  them,  any- 
thing in  the  act  to  which  this  is  an  amendment  to  the  con- 
trary, notwithstanding."  And  the  act  of  July  4  provides, 
"  such  person  so  enlisted  or  recruited  shall  be  immediately 
discharged  upon  repayment  of  all  bounties  received."  It 
has  been  claimed  by  the  defendant  that  the  statute  makes 
the  repayment  of  the  bounty  to  the  town  of  Springwater  a 
condition  precedent  to  the  discharge  of  the  recruit.  7.  The 
first  answer  to  this  position  is,  that  the  proviso  is  a  limi- 
tation of  the  power  of  the  secretary  of  war  in  discharging 
such  recruits,  so  far  as  to  prevent  such  discharge  while  the 
recruit  retains  the  pay,  bounty,  and  other  benefits  received 
upon  his  enlistment  and  muster.  It  gives  no  right  of  action 
to  the  government,  State,  or  local  authority  to  recover  such 
bounty  or  pay.  Even  if  the  defendant  could  reclaim  the 
bond,  by  virtue  of  the  statute,  it  cannot  set  up  the  proviso 
by  way  of  defense.  But  the  defendant  can  do  neither,  for 
the^only  object  of  the  statute  is  to  prevent  the  secretary 
from  discharging  such  recruit  until  he  releases  or  restores 
to  the  proper  party  the  benefits  he  has  received.  8.  This 
statute,  like  all  others,  is  to  be  governed  by  the  intent 
The  town  of  Springwater  and  county  of  Livingston  had 
been  forever  discharged  from  furnishing  any  recruit  in 
the  place  of  Peter  Clark,  by  his  enlistment,  acceptance 
and  muster;  there  was  no  provision  of  law  by  which,  after 
his  discharge,  the  town  of  Springwater  could  be  required 
to  fill  his  place ;  the  loss  was  to  the  general  government ; 
his  bounty  and  pay  belonged  to  it;  and  with  it  the  gov- 
ernment could  furnish  another;  these  were  its  indemnity. 
The  whole  criticism  of  the  defendant  is  based  upon  the 
word  repay.  If  the  word  pay  had  been  used,  no  question 
could  arise  but  that  such  bounty  was  intended  for  the 
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party  entitled  to  it  on  such  discharge ;  but  the  intent  is 
mightier  than  the  syllable  re  ;  besides,  repay,  and  similar 
words,  are  often  used  in  the  sense  of  the  word  pay.  It  was 
not  necessary  that  the  discharge  should  recite  the  per- 
formance of  such  condition ;  the  fact  of  performance  is 
sufScient  9.  But  if  it  should  be  held  that  the  word  repay 
requires  the  formula  of  restoring  to  the  town,  then  we 
answer,  firsty  the  injustice  of  paying  to  such  town  that  to 
which  it  had  no  claim,  and  for  which  it  had  received  a 
full  consideration,  would  require  the  application  of  the 
principle  of  subrogation,  which  is  always  applied  as 
against  such  merely  colorable  rights  when  demanded  by 
what  is  just  and  equitable  ;  second,  the  secretary  of  war, 
acting  under,  such  statute  judfcially,  had  the  right  to  de- 
cide that  the  government  in  this  regard  had,  under  the 
circumstances,  acquired  the  rights  of  such  town.  10.  K 
the  secretary  granted  the  order  illegally,  and  in  the  face 
of  positive  prohibition,  it  was  a  nullity,  and  the  recruit 
was  rightfully  in  such  military  service  during  the  period 
for  which  he  enlisted.  11.  If  the  discharge  of  the  recruit 
was  operative  and  valid,  then  the  action  which  placed  such 
bounty  'where  it  equitably  belonged,  was  a  substantial 
compliance  with  such  conditions.  12.  The  action  of  the 
secretary  of  war  was  judicial,  and  if  erroneous,  cannot  be 
corrected  in  this  action.  The  facts  were  all  before  him — 
the  non-age  of  the  recruit ;  that  the  bond  was  paid  to  him 
for  the  benefit  of  the  town  of  Springwater ;  that  it  was  not 
entitled  to  it.  It  had  received  credit  for  the  recruit,  who 
had  been  in  service,  at  the  expense  of  the  government,  for 
over  a  sixth  of  the  time  for  which  he  had  enlisted ;  the 
time  for  furnishing  volunteers  had  expired ;  the  obligee 
was  one  of  the  quota  which  enabled  such  town  to  escape 
the  conscription,  and  received  in  this  way  the  considera- 
tion for  which  the  bond  was  given.  The  discharge  was  on 
the  9th  of  November,  1864.  The  government  thereby  lost 
the  soldier,  his  pay,  clothing  and  services ;  the  town  lost 
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nothing.  13.  At  the  time  of  his  discharge,  this  bond  had 
been  assigned  by  him,  and  was  aotually  in  the  treasury 
of  the  United  States.  Under  these  fects,  the  secretary 
decided  to  discharge  ench  recruit,  thereby  adjudicating 
that  the  bond  the  county  paid  to  him  had  been  re-^ 
paid  to  the  authority  entitled  to  it  14.  The  order,  there- 
fore, to  the  provost  marshal  to  sell  the  bond,  and  under 
which  the  interest  of  the  United  States  was  sold  to  the 
plaintiflf,  for  the  consideration  of  $720,  perfected  his  title. 
15.  The  application  for  the  minor's  discharge  was  com<^ 
pleted  the  19th  day  of  September,  1864,  and  forwarded 
September  22,  of  the  same  year,  by  the  provost  marshal, 
certifying  that  the  bond  was  then  in  his  possession. 

VL  The  order  relied  upon  by  the  defendant  below,  that 
bonds  should  not  be  received  by  provost  marshals,  is  dated 
Kovetaber  20th,  1864,  two  months  after  the  deposit  of  this 
bond.  If  otherwise,  the  subsequent  approval  of  the  gov* 
emment  would  heal  the  difficulty. 

VII.  The  case  of  Richtrrdion  v.  Grandall  (47  Barb.  335) 
does  not  apply>  either  in  its  facts  or  reasoning,  to  the  case 
before  the  court.  1.  In  that  case  the  bonds  were  eicacted 
in  consideration  of  desertion,  and  from  a  party  other  than 
the  deserten  2.  The  secretary  of  war  had  no  power  so 
to  punish  a  party  for  the  desertion  of  another,  and  the 
forfeiture  sought  to  be  enforced  was  punishment.  3.  Had 
the  deserter  owned  such  bonds,  they  might  have  been  for- 
feited, under  the  military  authority,  and  uniform  practice 
by  which  the  pay  and  allowances  of  deserters  has  been 
forfeited.  4.  In  the  case  before  the  cottrt,  the  secretary  of 
war  exercised  an  authority  which  has  been  exercised  since 
the  organization  of  armies.  In  receiving  the  bond  ten- 
dered and  assigned  by  Peter  Clark  for  the  use  and  benefit 
of  the  United  States,  he  received  that  which  was  entirely 
competent  for  the  assignor  to  give,  and  for  him  to  receive. 
In  any  point  of  view,  he  made  but  a  judicial,  error,  which 
cannot  now  be  corrected,  and  should  not  be,  if  the  power 
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existed  to  correct  it,  for  the  county  and  town  in  question 
received  full  value  for  such  bond,  as  much  as  though  the 
recruit  had  served  his  full  term^  or  died  or  desertec)^ 
His  discharge  has  made  no  difference  with  'Hhe  local 
authorities/' 

Vill.  The  exception  taken  by  the  defendant^  to  the 
proof  of  parol  authority  to  assign  the  bonid,  was  not  well 
taken.    Parol  authority  to  assign  a  bopd  is  sufficient. 

IX  The  plaintiff  can  recover,  because  the  bond  is  nego^^ 
tiable,  and  he  a  bona  fide  purchaser.  (Brainerd  v.  If.  Y. 
and  H.  B.  B.  Oo.,  26  N.  T.  496.) 

By  the  Oourtj  Johnsok,  J.  The  action  upon  the  obliga* 
tion  in  question  is  to  be  governed,  in  all  respects,  by  the 
rules  applicable  to  actions  upon  commercial  paper.  The 
obligation,  though  called  a  bond,  is  payable  to  *^  Peter 
Clark,  or  to  his  certain  attorney,  executors,  administrators 
or  assigns,"  and  belongs  to  that  class  of  obligations  which 
has  been  expressly  held,  in  this  State^  not  to  be  specialties, 
but  in  the  nature  of  commercial  paper,  negotiable  by  de«- 
livery,  under  an  assignment  in  blank.  (Bramerd  v.  New 
York  and  Harlem  B.  B.  Oo.y  25  N.  Y  496;  and  eaeee  there 
cited.)  The  decisions  to  that  effect,  in  this  State  at  least, 
are  uniform,  and  the  rule  is  toor  well  settled  to  admit  of 
doubt  or  challenge. 

That  this  instrument  bad  a  valid  inception,  and  became 
and  was  a  binding  and  subsisting  obligation  in  the  hands 
of  the  payee,  against  the  county  of  Livingston,  before  he 
assigned  it,  is  clear  beyond  controversy.  It  was  made  and 
delivered  to  the  town  of  Springwater,  in  that  county,  to 
enable  the  town  to  fill  its  quota  in  the  United  States 
service.  The  payee  enlisted  for  that  town,  was  mustered 
into  the  service  in  the  usual  manner,  and  received  the 
obligation  as  his  bounty,  which  such  town  had  offered ; 
the  town  was  credited  with  the  recruit;  and  the  transac- 
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Mction  betireea  the  town  and  the  goveniment  of  the 
United  States  was  eloaed  as  to  that  recmit,  and  does  not 
fppear  to  have  been  opened  afterwards,  as  between  the 
two  bodies.  At  least  it  is  not  shown  to  have  been  opened, 
and  there  is  no  presamption  that  it  ever  was  opened. 

The  credit  was  never  withdrawn  by  the  general  govern- 
ment, bnt  remained,  in  satisfiAction  of  the  r^nisition,  pro 
tanio.  This  being  the  case,  I  do  not  see  what  defense  is 
open  to  the  defendants,  except  want  of  title  in  the  plaintiff 
to  the  obligation. 

It  does  indeed  appear  that  the  payee  was  discharged 
from  the  service,  by  the  government,  and  did  not  serve  oat 
any  considerable  portion  of  the  term  for  which  he  enlisted. 
It  also  appears  that  he  was  discharged  npon  the  applica- 
tion of  his  father,  on  the  ground  of  want  of  proper  age 
for  the  service,  which  the  recroit  had  misrepresented. 
This  was  a  question  entirely  between  the  parent  of  the 
recruit  and  the  government,  as  to  which  had  the  better 
claim  to  the  person  and  services  of  the  recruit  It  was  a 
matter,  so  far  as  I  can  see,  that  did  not  in  the  least  con- 
cern either  the  county  of  Livingston  or  the  town  of 
SpriDgwater,  in  a  legal  point  of  view,  unless  they  were  in 
some  way  injured  by  it. 

If  the  general  government,  acting  voluntarily,  or  by 
compulsion  of  law,  discharged  the  recruit,  and  elected,  as 
seems  to  have  been  the  case,  to  take  and  retain  what  was 
paid  to  him,  by  way  of  compensation  or  bounty,  for  his 
enlistment,  in  consideration  of  such  discharge,  it  is  im- 
possible to  see  how  the  county  or  town  has  been  legally 
damnified.  If  the  goverument  had  rescinded  the  transac- 
tion, and  instead  of  taking  the  bounty,  or  any  part  of  it, 
had  called  for  another  recruit  from  the-town,  in  the  place 
of  the  one  discharged,  in  order  to  fill  the  measure  of  its 
quota,  it  might  have  been  difterent.  But  it  did  not  It 
discharged  the  recruit,  but  it  kept  what  had  beeu  paid  to 
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him  instead^  and  thne  affirmed  the  mastering  in  of  the 
recrait,  and  acknowledged  performance  to  that  extent,  by 
the  town  of  Springwater,  of  its  obligations.  There  has 
been,  therefore,  no  failure  of  the  consideration  of  the  obli- 
gation, whatever.  Nor  has  its  validity  been  in  any  respect 
destroyed,  or  injured  by  reason  of  the  transactions  or 
dealings  between  the  recruit  and  the  government  The 
disappointed  wishes,  feelings  and  expectations,  of  the 
patriotic  citizens  of  the  county  of  Livingston,  or  of  the 
town  of  Springwater,  to  aid  the  government  in  its  struggle, 
by  the  strong  ai*m  of  another  soldier,  are  of  no  importance 
whatever,  in  a  legal  point  of  view.  The  obligation  had  a 
valid  inception,  and  its  validity  has  never  been  iujuriously 
affected,  since. 

The  only  question  that  remains,  therefore,  is  that  of  the 
plaintiff's  title.  This  he  derives  mediately  from  the  payee 
himself.  It  is  said,  in  behalf  of  the  defendants,  that  the 
payee,  when  he  made  or  authorized  the  transfer,  was  an 
infant,  incapable  of  making  or  authorizing  an  assignment 
The  conclusive  answer  to  this  is,  that  it  does  not  concern 
the  defendants.  The  transfer  is  good  as  against  all  the 
world,  except  the  in&nt  himself.  It  is  a  right  and  privi- 
lege personal  to  the  infant,  which  no  third  person  can  ex- 
ercise for  him ;  and  as  long  as  he  does  not  object,  the 
obligor  cannot 

The  recruit,  and  payee  of  the  obligation,  is  now  over 
twenty-three  years  of  age,  and  as  he  does  not  repudiate 
the  transaction,  the  law^  presumes  that  he  acquiesces,  and 
has  ratified  it.  There  is  no  pretense  that  the  plaintifi* 
obtained  possession  or  title  by  fraud  on  his  part.  He  took 
by  assignment  from  the  apparent  owner,  and  for  a  valuable 
consideration  paid ;  and  that .  is  all  that  is  material,  and 
more  than  was  necessary  for  him  to  prove.  The  sugges- 
tion that  the  recruit  and  payee  obtained  the  obligation,  in 
the  first  instance,  by  fraudulently  misrepresenting  his  age, 
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li«s  no  force  or  fotmdation.  Ko  sach  defense  has  been 
alleg^,  and  no  snch  f&ct  is  proved.  The  judgment  is 
therefore  right,  and  must  be  affirmed. 

[Fourth  DBPAmTXBVTi  Gbhbbal  Tbbic,  at  Syrncuse,  November  18, 1S71. 
MuOinj  P.  J.,  and  Johmm  and  Talcottf  Justices.] 


61b  m 
60«dl30 


MABt  B.  Lton  and  others,  Execntors,  &c.,  vs.  Augustus 

B.  Sntdbr, 

A  charge,  by  one  partner  against  another,  for  hit  personal  senrices  in  superin- 
tending and  managing  the  affairs  of  the  copartnership,  cannot  be  sustained 
and  allowed,  without  proof,  on  his  part,  of  an  express  agreement  that  com- 
pensation should  be  allowed  for  such  services. 

A  partner  who  has  assigned  all  his  interest  in  the  oopartnerahtp  to  a  copartner, 
is  not  a  competent  witness  to  prove  such  an  agreement,  in  an  action  brought 
by  the  executors  of  a  deceased  partner,  against  the  assignee,  for  an  account- 
ing, and  to  wind  up  the  afibirs  of  the  copartnership. 

Section  890  of  the  Code,  which  excludes  every  person  through  whom  a  party 
to  an  action  derives  "  any  interest,  or  title,  by  assignment,  or  otherwise," 
from  being  a  witness  against  the  executors  of  a  deceased  person,  in  regard 
to  any  personal  transaction,  or  communication,  between  such  witness  and 
the  deceased,  must  be  construed  to  mean  any  interest,  or  litle  in,  or  to,  the 
subject  matter  of  the  action.  The  assignor  of  any  such  title,  or  interest,  is 
excluded  from  examination  in  the  action. 

The  prohibition  is  not  limited  to  an  examination  in  respect  to  those  matters 
pertaining  to  the  parts  of  the  action  assigned,  but  extends  to  the  enUre 
action. 

APPEAL,  by  the  plaintiflfe,  from  a  judgment  entered 
upon  the  report  of  a  referee. 


Adams  ^  Swan^  for  the  appellants. 

I.  A  partner  is  not  entitled  to  compensation  for  services, 
unless  It  is  expressly  agreed  in  the  copartnership  articles, 
that  he  shall  have  it.  (4  Ahh.  Dig.  p.  311,  No.  194.  Story 
on  PaH.  §§  182,  185.     OoUt/er  on  Part.  171,  Perkins*  ed. 
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2  Van  SanL  JEq.  Pr.  207.)     So  the  partner  claiming  it  has 
the  onus  of  showing  an  abaolate  and  definite  contract 

n.  Up  to  December  31,  1867,  the  two  Snydem  were 
jointly  interested,  on  the  one  side,  to  the  extent  of  one 
half,  and  Lyon  had  the  other  half.  If  the  transfer  to,  and 
assumption  by,  the  defendant  was  but  a  continuation  of 
the  copartnership,  (as  originally  formed,)  and  from  that 
time  the  defendant  was  an  equal  partner,  as  both  the  Bny- 
dere  had  been,  then  H.  D.  H.  Snyder,  Jr.,  stands  in  every 
aspect  as  the  defendant's  assignor.  If  the  transfer  oper- 
ated as  a  dissolution,  and  the  business  was  afterwards 
carried  on  by  a  new  concern,  there  is  no  proof  whatever 
that  there  was  any  agreement  for  compensation  to  the 
defendant,  in  the  new  concern.  There  is  no  proof  that 
the  defendant  was  to.be  paid  for  his  services,  as  alleged  in 
the  answer,  and  the  evidence  of  H.  D.  E.  Snyder  should 
have  been  stricken  out,  as  incompetent  to  sustain  such 
claim.  The  defendant  cannot  recover  for  his  half,  without 
regard  to  any  assignment ;  it  is  not  a  set-off.  If  the  claim 
can  be  so  split,  the  other  partner  might  recover  his  por^ 
tion  of  it.  The  plaintiffs'  claim  is,  and  must  be  based  on 
this  idea — that  the  defendant  is  the  successor  in  interest 
of  his  brother  by  assignment,  and  so  is  entitled  to  the  en- 
tire alleged  compensation — ^for  the  whole  time — ^for  what 
they  both  did  before  December  31,  1867,  and  for  what 
he  has  done  since.  H.  D.  H.  Snyder  is  not  competent  to 
prove  this  claim ;  and  his  evidence  allowed  to  be  given  in 
support  of  it  was  incompetent,  and  the  plaintiffs'  excep- 
tions, both  to  its  reception  and  to  the  refusal  to  strike  it 
out,  were  well  taken.  Under  sec.  399  of  the  Code,  the  de- 
fendant cannot  testify  ^^  in  regard  to  any  personal  transac- 
tion, or  communication,  between"  him  and  Lyon,  because 
the  defendant  is  a  "  party  "  to  the  action.  H.  D.  BL  Sny- 
der, Jr.,  cannot  testify  in  regard  to  the  like  matters,  be- 
cause he  is  the  person  from,  through  and  under  whom 
A,  B,  Snyder  ["  any  such  person"]  derives  his  (or  a  part 


174        CASES  IN  THE  SUPREME  COURT. 

Lyon  9.  Bnyder.' 

of  his)  interest  in  the  claim  and  in  the  copartnership,  and 
stands  in  the  place  of  U.  D.  H.  Snyder,  Jr.,  and  is  within 
the  clause,  ^^  derives  any  interest,  or  title,  hy  assignment,  or 
otherwise."  The  case  is  clearly  within  the  reason  and  spirit 
of  section  399.  Lyon  is  not  here  to  give  his  version  of  the 
contract  made  with  the  Snyders.  The  defendant,  and  his 
assignor,  will  have  an  advantage  over  the  representatives 
of  Lyon  if  H.  D.  H.  Snyder,  Jr.,  is  allowed  to  testify. 
His  evidence  will  take  money  from  the  estate  of  Lyon, 
which  would  not  be  the  case  if  Lyon  could  be  heard.  In 
this  connection,  it  is  noteworthy  that  the  defendant  never 
produced  this  claim,  nor  entered  it  on  the  company  books, 
till  after  Lyon's  death. 

in.  So  much  of  the  judgment  as  allows  this  claim, 
should  be  reversed,  and  the  judgment  modified  accord- 
ingly. 

0,  W.  Smith,  for  the  respondent. 

1.  As  section  399  stands  now,  and  stood  at  the  trial  of  this 
cause,  the  defendant  could  not  examine,  in  his  behalf, 
against  these  executors,  any  party  under  whom  he  derived 
^'  any  interest,  or  title,  by  assignment,  or  otherwise."  But 
this  respondent  claimed  nothing  in  the  suit,  and  he  takes 
nothing  by  the  judgment,  under  t|ie  witness  whose  testi- 
mony was  objected  to.  ,  • 

II.  The  exception  to  the  testimony  of  BL  D.  H.  Sny- 
der, Jr.,  is  unfounded.  1.  The  claim  of  A.  B.  Snyder,  Ihe 
defendant^  is  not  derived  from  the  witness,  H.  D.  E.  Sny- 
der, Jr.  The  original  agreement  was,  that  the  firm  should 
pay  both  Snyders  a  reasonable  compensation  for  their 
direction  of  the  business.  "So  ckim  is  made  by  the  re- 
spondent, for  any  portion  of  what  was  earned  by  EL  D.  H. 
Snyder,  Jr.  The  evidence  shows  that  the  defendant's 
services  were  worth  $1500  per  annum,  and  more.  2.  The 
services  of  the  two  Snyders  were  not  joint,  as  against 
Lyon,  the  third  partner.     They  were  several,  each  having 
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a  right  to  claim  against  the  firm,  according  to  what  he 
earned.  This  arrangement  was  founded  on  the  clear 
equity  of  the  transaction.  Lyon  furnished  only  half  the 
capital,  and  devoted  no  time  or  labor  to  the  business  of 
the  firm.  The  Snyders  contributed  as  much,  and  assumed 
the  entire  management  Each  was  to  be  paid  according 
to  the  extent  of  time  and  labor  given  to  the  business. 
The  respondent  had  the  entire  charge  of  the  practical 
operations  of  the  business,  H.  D.  H.  Snyder,  Jr.,  having 
only  some  general  supervision,  for  which  no  charge  is 
made.  The  fact  that  the  respondent  did  most  of  this 
labor,  and  H.  D.  H.  Snyder,  Jr.,  but  little,  shows  that  the 
arrangement  did  not  contemplate  any  joint  claim  of  the 
two,  against  the  firm,  for  these  services.  3.  Each  of  the 
Snyders,  claiming  upon  his  several  qiumtum  menUt,  has  an 
independent  right  of  action  therefor,  and  has  no  occasion 
to  obtain  any  right  from  the  other,  by  assignment. 

in.  The  transfer  of  the  share  of  H.  D.  H.  Snyder,  Jr., 
in  the  firm,  to  the  respondent,  wrought  no  change  in  the 
respective  claims  of  each  for  personal  services.  The  labor 
and  oversight  of  the  respondent  were  the  same  from  the 
start,  except  that  he  bore  an  increased  responsibility  after 
the  withdrawal  of  his  brother.  The  amount  allowed  him 
in  the  judgment  is  the  value  of  his  individual  services. 
He  recovers  nothiug  for  the  services  of  H.  D.  H.  Snyder,  Jr., 
1.  No  claim  is  made  in  the  answer  for  any  services  per- 
formed by  H.  D.  H.  Snyder,  Jr.,  or  on  account  of  any 
assignment  of  any  demands  of  his  therefor.  The  respond- 
ent's claim  is  founded  upon  the  agreement  that ''  he  shall 
receive  a  reasonable  compensation  from  the  said  firm  for 
his  services.''  And  he  further  claims,  that  ''his  personal 
services  and  his  care  and  oversight,  *  *  were  reason- 
ably worth  $1500  per  annum,  over  and  above  the  services 
of  his  copartner,  or  copartners."  2.  There  is  nothing  in 
the  answer,  and  nothing  transpired  on  the  trial,  indicating 
that  the  respondent  claimed  anything  under  his  brother. 
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The  charge  upon  the  booke  ha$  reference  only  to  the  indi- 
vidual eerviceB  of  the  respondent. 

.  IV.  If,  in  any  aspect  of  the  case,  there  Was  a  transfer  of 
a  claim  of  H.  D.  H.  Snyder,  Jr.,  against  the  firm,  it  is  suffi- 
cient to  say  that  no  such  claim  is  made  in  this  suit ;  it  is 
not  set  up  in  the  answer,  and  no  proof  was  offered  to  sus- 
tain it.  ^o  inquiry  was  gone  into  touching  the  value  of 
his  services,  and  the  referee  has  not  taken  their  value  into 
consideration.  The  only  reasonable  meaning  of  §  399  is 
that  the  person  from  whom  the  party  to  the  record  de- 
rives the  claim  litigated  in  the  suit,  cannot  be  examined 
in  behalf  of  the  party  to  the  record  to  sustain  such  claim. 

V,  The  agreement,  for  compensation  to  A.  B.  Snyder, 
remained  the  same,  as  between  him  and  Lyon,  after  the 
retirement  of  H.  D.  H.  Snyder,  Jr.  No  new  agreement 
was  necessary  to  continue  the  obligation  in  favor  of  Sny-' 
der  and  against  Lyon.  The  agreement  ran  to  each  sever- 
ally, each  being  entitled  to  a  claim  on  a  qvantum  meruitj 
and  in  proportion  to  the  services  performed,  and  the 
defendant  continued  to  perform  the  same  and  additional 
services,  after  Lyon  and  himself  became  the  only  copart- 
ners. The  referee  finds,  as  matter  of  fact,  that  Lyon 
and  A.  B.  Snyder  continued  copartners  under  an' agree- 
ment for  compensation  to  Snyder,  up  to  the  time  of  Lyon's 
death, 

YL  It  is  both  the  natural  and  legal  presumption  that 
the  same  arrangement  for  compensation  continued,  after 
the  withdrawal  of  H.  D.  H.,  as  before.  It  is  to  be  pre- 
sumed that  Lyon  assented  to  the  defendant's  acquiring  the 
interest  of  his  brother  without  any  prejudice  to  his  former 
right  to  compensation.  The  acquisition  of  this  interest 
did  not  work  any  dissolution  of  the  firm,  as  between  Lyon 
and  the  defendant  And  the  referee  finds  that  the  firm  re- 
mained  unchanged  in  all  other  respects,  1,  There  is  a 
legal  presumption  that  the  former  status  of  things  is  pre- 
served.   On  the  determination  of  a  particular  term,  if  the 
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tenant  hold  over,  the  same  rent,  in  the  absence  of  other 
testimony,  is  presumed  to  be  agreed  between  the  landlord 
and  tenant.  And  this  kind'of  presumption  is  of  freqaent 
application.  2.  Two  or  more  proved  to  be  copartners, 
are  presumed  to  remain  such  until  dissolution  is  shown. 
The  merging  of  the  interest  of  two  of  three  copartners, 
does  not  affect  this  principle  so  as  to  change  the  rights  of 
the  partner  acquiring  an  accession  of  interest.  In  this 
case,  the  defendant  and  Lyon  remaining  partners,  it  is  a 
natural  and  satisfactory  presumption  that  they  continued 
toget*her  on  the  original  terms.  (1  Starkie*8  Ev,  1078.) 
3.  Whenever  there  is  evidence  on  which  a  jury  have 
founded  a  presumption,  according  to  the  justice  of  the 
case,  the  courts  will  not  grant  a  new  trial.  {Wilkin%(m  v. 
Payne,  4  T.  R,  468.) 

By  the  Qowrty  Johnson,  J.  The  only  question  in  the  case 
is  as  to  the  competency  of  H.  D.  H.  Snyder  as  a  witness 
for  the  defendant  in  the  action.  The  action  was  brought 
to  wind  up  and  adjust  the  affairs  of  the  copartnership  of 
L.  B.  Lyon  &  Co.  The  plaintiffs  are  the  executors  of 
L.  R  Lyon,  deceased,  who  was  a  member  of  the  copart- 
nership, in  his  lifetime.  Such  copartnership  was  dissolved 
by  the  death  of  Lyon  on  the  7th  of  April,  1869,  but  its 
business,  which  was  that  of  tanning  hides,  was  not  closed 
till  February  Ist,  1871,  and  the  action  is  for  a  general 
accounting  and  settlement,  and  was  referred,  and  tried  by 
a  referee.  Accounts  were  mutually  filed,  and  upon  the 
trial  the  accounts,  as  filed  and  claimed  by  the  respective 
parties,  were  agreed  upon  and  admitted,  except  the  de- 
fendant's charge  for  services  for  superintending  and  man- 
aging tlie  affairs  of  the  firm.  He  had  had  the  sole  care 
and  management  of  all  the  partnership  affairs,  after  the 
withdrawal  of  H.  D.  H.  Snyder  from  the  firm,  and  charged 
$1500  for  his  services,  in  pursuance,  as  he  claimed,  of  an 
agreement  between  the  parties,  at  the  formation  of  the 
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copartnership,  that  himself,  and  his  brother,  the  witness, 
who  was  also  a  partner  at  the  commencement,  should  take 
the  charge  and  management  of  all  the  copartnership  affairs, 
and  have  a  reasonable  compensation  from  the  firm  for 
such  services.  H.  D.  H.  Snyder,  the  witness,  continued  a 
member  of  the  firm  from  its  formation,  July  26th,  1866, 
up  to  December  31,  1867,  when  he  withdrew  therefrom, 
with  the  consent  of  all  parties,  and  assigned  all  his  inter- 
est to  the  defendant,  who  took  his  share,  and  assumed  all 
his  liabilities  as  a  member  of  the  copartnership.  In  the 
commencement,  the  interest  of  Lyon  was  one  half/ and 
that  of  the  two  Snyders,  one  fourth  each.  But  by  the 
withdrawal  and  assignment  before  mentioned,  the  defend- 
ant and  Lyon  became  equal  partners,  and  the  business  was 

continued  in  the  same  firm  name,  until  the  death  of  the 

• 

plaintift'*s  testator.  "H.  D.  H.  Snyder,  while  he  continued 
a  member  of  the  firm,  assisted  the  defendant  in  superin- 
tending and  managing  the  affairs  of  the  copartnership,  but 
no  charge  is  made  by  the  defendant  for  such  services,  in 
his  account.  The  defendant  claims  the  same  price  per 
year  for  his  services  for  the  entire  period. .  He  made  no 
charge  for  his  services,  upon  the  books  of  the  firm  or  else- 
where, that  appears,  until  after  the  death  of  the  testator, 
when  the  charges  in  question  were  made. 

It  is  conceded,  on  the  part  of  the  defendant,  and  the  rule 
undoubtedly  is,  that  a  charge  of  this  description  cannot  be 
sustained  and  allowed  without  proof,  on  his  part,  of  an 
express  agreement  that  compensation  should  be  made  for 
such  services.  The  only  proof  offered,  of  such  an  "agree- 
ment, was  the  testimony  of  the  witness  H.  D.  H.  Snyder, 
to  the  verbal  agreement  to  that  effect  between  the  partners. 
He  was  objected  to  as  an  incompetent  witness,  under  section 
399  of  the  Code,  and  the  exception  to  the  rule  admitting 
his  testimony  presents  the  question  on  which  the  appeal  is 
brought. 

By  the  provisions  of  this  section,  '^  no  party  to  an  action, 
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nor  any  person  from,  through  or  under  whom  any  such 
party  derives  any  interest  or  title,  by  assignment  or  other- 
wise, shall  be  examined  as  a  witness  in  regard  to  any  per- 
sonal transaction  or  communication  between  such  witness 
and  a  person  at  the  time  of  such  examination  deceased,"  &c., 
against  the  executor,  &c.  Had  the  witness  continued  a 
member  of  the  copartnership  and  been  a  party  to  the  action, 
as  he  necessarily  would  have  been  in  that  case,  he  would 
unquestionably  have  been  incompetent  How,  then,  is  he 
rendered  competent  by  the  fact  of  his  assignment?  The 
interest  assigned  enters  into,  and  constitutes  a  part  of,  the 
subject  matter  of  this  action.  The  accounting  is  for  the 
whole  business  and  transactions,  through  the  entire  period. 
It  embraces  the  dealings  and  accounts  of  the  witness  with 
the  firm,  while  he  was  a  member  thereof,  as  well  as  those 
of  the  defendant,  and  the  defendant,  by  the  assignment  to 
him,  stands  in  the  place  of  the  witness,  and  is  obliged  to. 
account  for  him  in  this  action.  His  title  to  one  fourth  of 
all  partnership  assets  is  derived,  by  assignment,  from  the 
witness.  The  question  involved  in  the  litigation  is,  what 
proportion  of  all  the  assets  belongs  to  the  defendant,  after 
an  adjustment  of  all  the  accounts  amongst  all  who  were,  at 
the  death  of  the  testator,  or  had  previously  been^  members 
of  the  copartnership. 

The  Code  excludes  every  person  through  whom  a  party 
to  the  action  derives  ''  any  interest  or  title^  by  assignment 
or  otherwise."  This  must  be  construed  to  mean  any  in- 
terest or  title,  in  or  to  the  subject  matter  of  the  action. 
The  Assignor  of  any  such  title  or  interest  is  excluded  from 
examination  in  the  action.  It  is  argued,  on  the  part  of  the 
defendant,  that  the  witness  had  no  interest  in  this  particu- 
lar charge  and  item  of  the  account,  and  that  his  right  to 
make  it,  and  have  it  allowed,  is  not  derived  from  the 
assignment,  and  does  not  depend  upon  it  in  any  degree. 
This,  perhaps,  is  not  entirely  clear;  but  conceding  it  fully, 
for  the  purposes  of  this  point,  it  does  not  help  the  defend- 
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ant.  The  provision  of  the  Code  is  broader.  It  excludes 
such  a  person  from  being  examined  as  a  witness  in  the 
action.  The  prohibition  is  not  limited  to  an  examination 
in  respect  to  those  matters  pertaining  to  the  parts  of  the 
action  assigned,  but  extends  to  the  entire  action.  He 
cannot  be  examined  at  all  as  a  witness  in  that  action,  if  the 
party  has  derived  any  interest  or  title  from,  through  or  un- 
der him.  H.  D.  H.  Snyder  was,  therefore,  incompetent  as 
a  witness  in  the  action  on  behalf  of  the  defendant,  as 
against  the  executors  of  the  deceased  partner,  and  the  ex- 
ception is  well  taken. 

Perhaps  upon  another  trial  the  defendant  may  be  able 
to  give  other  evidence  of  the  agreement  to  make  compen- 
sation for  his  services,  and  that  opportunity  should  be 
afforded  him.  Should  he  elect,  however,  to  abate  and 
strike  from  the  judgment  the  amount  allowed  for  his  serv- 
ices, the  judgment  should  be  affirmed ;  otherwise  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

[Fourth  Department,  General  Terx,  at  Syracuse,  iTovember  13,  1871, 
MuUin,  P.  J.,  and  Johnson  and  Taleott,  Justices.] 
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The  Southern  Central  Railroad  Company  vs.  The 

Town  of  Moravia. 

The  defendant  subscribed  to  the  capital  stock  of  a  railroad  company,  the 
amount  oi  the  subscription  to  be  paid  ^  in  such  installments,-  and  at  such 
times,  as  the  board  of  directors  might  lawfully  direct."  Seyeral  calls  were 
made,  by  the  directors,  amounting,  in  the  aggregate,  to  the  precise  sum  sub- 
scribed, which  were  all  paid  by  the  defendant,  but  not  at  Uie  times  desig- 
nated for  payment  in  the  respective  calls,  and  receipts  given.  Nothing  was 
said  about  interest,  and  no  claim  made  for  it,  until  several  months  after  the 
whole  principal  had  been  paid.  Held  that  an  action  would  not  lie  to  recover 
interest  on  the  several  amounts  specified  in  the  calls,  during  the' time  they 
remained  unpaid  after  the  day  designated  for  payment  by  the  call. 

When  there  is  no  agreement  to  pay  interest,  interest,  when  allowable,  is  allowed 
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not  as  a  part  of  the  contract,  but  as  an  incident,  and  by  way  of  damages  for 
the  default,  to  make  the  creditor  good  for  the  loss  he  has  sustained  by  rea- 
son of  the  breach  or  default. 

In  that  class  of  cases,  it  has  airways  been  held  t^at  after  tiie  principal  of  the 
debt  had  been  paid,  and  received  in  full,  no  action  could  be  maintained  to 
recover  interest;  the- reason  being  that  int^^st,  in  such  cases,  being  a  mere 
incident,  cannot  exist,  without  the  debt,  and  the  debt  being  extinguished, 
the  interest  must  necessarily  be  extinguished,  also.    Fer  Johnson,  J. 

A  distinction  has  been  made  between  such  cases  and  those  where  interest  is 
payable  by  the  terms  of  the  contract  In  the  latter  case  the  interest  is  as 
much  a  part  of  the  contract  as  the  principal,  and  not  a  mere  incident.  F«r 
Johnson,  J. . 

THIS  action  having  been  brought  to  trial  at  the  Oaynga 
circuit,  before  the  court  without  a  jury,  a  jury  being 
waived  by  consent  of  parties  given  in  open  court,  the 
court  found  the  following  facts :  On  the  17th  day  of  No- 
vember, 1867,  the  plaintiff  was  duly  organized  as  a  rail- 
road corporation.  Thereafter,  and  prior  to  the  27th  day 
of  July,  1865,  in  pursuance  of  an  act  of  the  legislature 
passed  April  7, 1866,  entitled  "An  act  to  facilitate  the  con- 
struction of  the  Southern  Central  Railroad,  and  to  author- 
ize towns  to  subscribe  to  the  capital  stock  thereof,"  the 
inhabitants  of  the  town  of  Moravia  duly  fixed  upon  the  sum 
of  $84,000  as  the  amount  to  be  raised  by  the  town  pursuant 
to  the  provisions  of  that  act.  The  conditions  of  the  act 
having  been  complied  with,  on  said  27th  day  of  July,  the 
town,  through  its  commissioners,  became  a  subscriber  to^ 
and  purchaser  of,  the  plaintiff's  capital  stock  to  the  amount 
of  840  shares  valued  at  $100  each,  and  thereafter  the  town 
elected  to  pay  therefor  in  cash,  and  not  by  issuing  its 
bonds  to  the  company.  By  the  terms  of  the  subscription 
the  amount  subscribed  was  agreed  to  be  paid  in  such  in- 
stallments and  at  such  times  as  the  plaintiff's  board  of 
directors  might  lawfully  direct.  The  board,  by  resolutions 
duly  passed,  called  for  and  required  the  defendant  to  pay 
said  sum  of  $84,000,  as  follows : 

Call  Ist.  By  resolution  of  September  4,  1867,  $8400,  to 
be  paid  on  or  before  October  1,  1867. 
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Call  2d.  By  resolution  of  November  7,  1867,  $8400,  to 
be  paid  on  or  before  January  1,  1868. 

Call  3d.  By  resolution  of  April  10,  1868,  $8400,  to  be 
paid  on  or  before  May  1,  1868. 

Calls  4th  and  5th.  By  resolution  of  July  9, 1868,  ^16,800 ; 
(8400  to  be  paid  on  or  before  August,  1868,  and  $8400 
on  or  before  September  1, 1868. 

Call  6tb.  By  resolution  of  September  3, 1868,  $8400,  to 
be  paid  on  or  before  October  1, 1868. 

Calls  7th  and  8th.  By  resolution  of  December  31,  1868, 
$16,000,  $8400  to  be  paid  on  or  before  February  1,  1869, 
and  $8400  on  or  before  March  1,  1869. 

That  the  defendant  had  due  and  timely  notice  of  these 
calls,  and  paid  said  amount  of  $84,000  at  the  times  and  in 
the  sums  following : 

December  4,  1867,    .    .    • $6000  00 

January  6,  1868, 1000  00 

January  13,  1868, 1400  00 

February  17,  1868,      . 6500  00 

February  20,  1868, 1000  00 

March  30, 1868, 900  00 

May  17,  1868, 8400  00 

August  19,  1868, 8400  00 

September  25,  1868, ;    •     •      7100  00 

September  29,  1868, 1300  00 

October  17,  1868,       8400  00 

March  30,  1869, 9100  00 

April  8,  1869, 8000  00 

May  15,  1869, .•     •    •      7000  00 

August  7,  1869,       9500  00 

Total, $84000  00 

That  such  payment  was  made  by  •the  defendant,  and  ac- 
cepted by  the  plaintiff,  in  full  of  the  amount  of  said  sub- 
scription, and  a  receipt  was  given  by  the  plaintiff's  treasurer 
to  the  commissioners,  expressed  to  be  in  payment  of  the 
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eighth  and  final  call.  That  this  action  was  brought  to 
recover  interest,  after  the  principal  had  been  fully  paid, 
and  received  as  such.  That  interest  was  not  stipulated 
for  in  the  subscription,  in  the  calls,  or  in  any  agreement ; 
nor  indeed  was  any  claimed  by  the  plaintiff'  until  several 
months  after  payment  of  the  amount  subscribed  had  been 
made  in  full. 

As  a  conclusion  of  law,  the  judge  found  that  the  de- 
fendant was  entitled  to  judgment  dismissing  the  complaint, 
with  costs.  And  judgment  being  entered  accordingly,  the 
plaintiff  appealed. 

D.  Wrighty  for  the  appellant. 

I.  Interest  was  payable  upon  the  calls  from  the  time  they 
became  payable,  to  the  time  when  they  were  paid. 

II.  The  several  payments,  when  made,  were  not  "  ac- 
cepted by  the  plaintiff  in  full  of  the  amount  of  said  sub- 
scription." The  only  evidence  in  regard  to  acceptance,  is 
the  several  receipts.  All  the  receipts  are  expressed  to  be 
in  part  payment,  except  one  of  May  7, 1868,  one  of  August 
19,  1868,  one  of  October  7,  1868,  and  one  of  May  15, 1869, 
and  those  are  expressed  to  be  "  in  payment,*'  &c.;  but  the 
last  receipt  is  fixpressed  to  be  in  "  in  part  payment,*'  and 
hence,  as  a  matter  of  fact,  there  is  no  evidence  whatever, 
tending  to  show  that  the  payment  of  an  amount,  in  the  aggre- 
gate, equaling  the  principal  sum,  '^  was  made  by  the  defend- 
ant and  accepted  by  the  plaintiff^  in  full  of  the  amount  of 
said  subscription.*'  On  the  contrary,  the  treasurer,  on  the 
3d  of  November,  1869,  claimed  the  interest,  and  refused  to 
deliver  the  scrip  for  the  stock  until  it  should  be  paid.  To 
prevent  the  recovery  of  interest,  after  an  amount  equal  to 
the  principal  has  been  paid,  such  amount  must  have  been 
received  expressly  in  full  payment,  and  no  claim  for  interest 
have  been  made ;  or  the  debtor  must  have  insisted  that  it 
be  so  received  at  the  time.  There  is  no  legal  principle  shown 
upon  which  the  court  can  make  a  distinction  between  the 
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case  of  money  agreed  to  be  paid,  with  interest,  and  the 
ca0e  of  money  agreed  to  be  paid  on  a  particular  day,  which 
the  law  declares  shall  draw  interest  from  that  day.  In 
either  case,  the  interest  is  no  part  of  the  principal  debt, 
but  it  is  an  incident,  and  no  more  and  no  less  so  in  the  one 
case  than  in  the  other.  In  the  case  before  the  court,  the 
payment  of  interest,  in  case  the  calls  were  not  met,  was 
just  as  much  a  part  of  the  contract  as  if  it  had  been  ex- 
pressly incorporated  therein.  The  legal  construction  of 
the  terms  of  a  contract  is  just  as  much  a  part  of  it,  as  is 
the. express  terms  or  language  thereof.  The  confusion  in« 
the  books  has  grown  out  of  the  change  of  the  rule  in 
regard  to  the  allowance  of  interest,  and  I  concede  that 
where  interest  is  to  be  allowed  or  not  allowed,  in  the  dis- 
cretion of  the  court  or  jury,  in  such  case,  if  the  principal 
is  settled,  without  a  claim  for  interest,  no  interest  can  be 
recovered.  For  the  reason  that  where  the  wrong  has  been 
fully  condoned  or  settled  for,  all  the  incidents  are  ex- 
tinguished. {See  TUloUon  v.  Prefston^  3  John.  229 ;  John- 
ston V.  Brarnian^  5  id.  268 ;  The  People  v.  The  County  of 
New  Torky  5  Oowen^  331 ;  Stevens  r.  Barrinffer^  13  Wend. 
639 ;  Fake  v.  Eddy's  ExW,  15  W.  76 ;  Jacot  v.  JSmmMj  11 
Paigsy  142.)  The  rule,  as  stated  in  thes^  cases,  seems  to 
be,  that  where  the  creditor  accepts  the  principal  in  full 
satisfaction  of  the  debt,  without  claiming  interest,  he  can- 
not recover  the  interes-t.  And  although  I  do  not  believe 
the  rule  is  based  upon  any  sound  legal  principle,  yet,  inas- 
much as  it  does  not  sustain  the  defense  in  this  case,  I  need 
not  gainsay  it.  It  does  not  apply  to  this  case,  for  several 
reasons:  1st.  The  treasurer  had  no  authority  to  forgive 
any  part  of  the  claim  held  by  the  plaintiff  against  the  de- 
fendant. He  had  no  more  authority  to  remit  the  interest 
than  he  had  to  remit  the  principal.  2d.  The  treasurer 
never  attempted  to  do  any  such  thing;  the  receipts  were 
printed  forms,  and  proved  nothing,  nor  could  they  be 
made,  even  if  the  terms  thereof  had  been  different,  to 
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prove  anything  else.  The  only  authority  the  treaemrer  ' 
had  was  to  receive  the  amounts  dne,  and  to  give  receipts 
for  the  amounts  paid.  He  had  nothing  to  do  in  regard  to 
the  application  of  the  monej^.  3d.  The  fact  that  the 
treasurer,  as  early  as  November  8, 1869,  only  three  months 
after  the  last  payment  "wsm  made,  demanded  the  balance 
due,  stating  an  account  charging  principal  and  interest, 
and  crediting  the  payments  received,  shows  that  he  had  no 
intention  of  receiving  the  last  payment  in  full  satisfaction. 
And  the  answer  of  the  commissioner  to  that  demand  shows 
that  no  agreement  on  the  part  of  the  treasurer  of  the  railroad 
company,  to  receive  the  last  payment  in  satisfaction  and 
discharge,  was  ever  thought  of  by  either  party.  The  case 
in  that  respect  is  but  a  counterpart  of  the  case  in  5  Oowen. 
The  commissioner,  in  answer  to  the  treasurer's  claim, 
writes:  "We  cannot  pay  it;  we  have  no  money  where- 
with to  do  so,  even  if  the  rightfulness  of  it  were  admitted." 
He  then  says  the  town  auditing  board  instructs  not  to  pay. 
4th.  The  fact  that  the  city  of  Auburn  and  all  the  other 
towns,  either  had  paid,  or  agreed  to  pay,  interest,  also 
shows  that  the  treasurer  never  supposed  he  had  received 
the  last  payment  in  full  satisfaction.  5th.  And  the  fact 
that  the  treasurer  refused  to  deliver  certificates  of  stock 
until  the  interest  should  be  paid,  is  farther,  and  I  submit, 
conclusive  proof  that  the  treasurer  never  intended  to  accept 
the  last  payment  in  full  satisfaction  and  discharge  of  the 
whole  amount  due. 

8.  K  Day\  for  the  respondent. 

Interest  was  not  stipulated  for  in  the  subscription,  nor 
in  any  agreement  between  the  parties.  Yet,  notwithstand- 
ing this,  three  nionths  after  the  whole  indebtedness  had 
been  paid,  and  receipts  given  therefor,  the  company  claim,ed 
interest  from  the  defendant,  and  the  treasurer  wrote  to  the 
commissioners,  enclosing  a  '^  statement  of  interest  due  the 
8.  C.  R.  R.  Co.,"  and  what  he  termed  an  "  interest  account." 
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In  July,  1889,  he  wrote  that  the  balance  due  from  Moravia 
was  $9,500,  and  that  balance  was  afterwards  paid.  Under 
date  of4Tovember  8,  1869,  he  again  insists  upon  the  claim 
for  interest  On  the  trial,  no  objection  was  taken  to  the 
admission  or  exclusion  of  any  evidence,  and  the  findings 
of  the  judge,  (Smith,)  are  abundantly  supported  by  the 
proof  The  act  under  which  this  subscription  to  the  stock 
was  made,  does  not  contemplate  the  payment  by  the  town 
of  anything  more  than  the  (84,000,  and  the  annual  inter- 
est on  its  bonds.  (§§  2  to  5, 7.)  There  remains,  therefore, 
but  the  single  question,  whether  the  defendant  is  liable  for 
interest,  after  full  payment  of  the  principal.  "After  pay- 
ment of  the  principal  of  a  debt,  an  action  will  not  lie  for 
interest  merely."  (JoTinston  v.  Brannan^  5  John.  268.  Til- 
loUon  V.  Preston,  3  id,  229.)  Interest  is  not  a  part  of  the 
debt,  bat  something  added  to  it  It  is  incident  to  the  debt 
and  cannot  exist  without  it  (Stevens  v.  Barringery  13  Wend. 
639.  Fake  v.  Eddy,  15  id  76.  Jaeot  v.  Emmett,  11  Paige^ 
142.)  The  plaintiff  maintains  that  the  treasurer  had  no 
authority  to  waive  payment  of  interest  The  complaint 
alleges  the  debt  of  $84,000,  and  the  payment  of  it.  That 
is  the  end  of  the  matter.  There  was  nothing  to  waive. 
There  is  no  proof  that  any  part  of  the  money  was  applied 
first  to  the  payment  of  interest  Again,  by  the  express 
terms  of  the  subscription,  payment  was  to  be  made  to  the 
treasurer  alone.  This  the  defendant  has  done,  and  taken 
his  receipt  But  had  the  treasurer's  acts  in  taking  the 
money  and  executing  the  receipts,  been  unauthorized,  the 
subsequent  reception  of  the  money  from  him'  by  the  cora- 
panj** ratified  all  his. acts,  and  made  them  the  acts  of  the 
plaintiff.  {Thompson  v.  Tioga  B.  B.  Co.,  36  Barb.  79.) 
Power  to  receive  money  implies  power  to  give  receipts. 

^Another  answer  to  the  plaintiff's  claim  is  found  in  the 
fact  that  the  town  only  consented  to  pay  $84,000.  That 
sum  has  been  raised  by  the  sale  of  *  bonds,  and  paid  over. 
The  authority  of  the  commissioners  is  exhausted.     The 
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town  cannot,  upon  any  plea  or  pretext,  be  made  liable  for 
any  sum  beyond  that  which  its  taxpayers  cons^ted  to 
■raise.  If  this  is  not  so,  those  consents  are  nothing,  and 
the  statutory  provision  which  inhibits  the  bonding  of  towns 
beyond  fifteen  per  cent  of  their  assessed  valuation  is 
nothing ;  and  the  one  may  be  dispensed  with,  and  the  other 
defied  and  set  at  naught  with  impunity,  as  often  as  occa- 
sion may  seem  to  require. 

The  eaUs  do  not  create  a  liability  to  pay  interest  in  case 
they  are  not  immediately  responded  to.  They  are  only 
available  to  enable  the  company  to  forfeit  the  stock  of  the 
town.  (Lake  Ont.  B.  B.  Co.  v.  Mason,  16  JV:  F.  464.)  As 
to  the  application  of  payments,  see  Stone  v.  Seymour^  15 
Wend.  19;  9  Oowen,  747;  16  Wend.  557;  3  Caines,  14; 
Davis  V.  Fargo^  Clarke's  Oh.  470. 

By  the  Gaurty  Johnson,  J,  The  action  was  brought  by 
the  plaintiff  to  recover  a  balance  alleged  to  be  due  on  the 
subscription  of  the  defendant,  in  its  corporate  capacity,  to 
the  stock  of  the  plaintiff,  under  chapter  433  of  the  laws 
of  1866.  The  defendant  subscribed  for  840  shares  of  such 
stock,  of  $100  per  share,  to  be  paid,  as  the  justice  before 
whom  the  cause  was  tried  finds,  ''  in  such  installments  and 
at  such  times  as  the  plaintiff's  board  of  directors  might 
lawfully  direct."     The  plaintiff's  board  of  directors  made 

a 

eight  several  calls  for  distinct  and  separate  portions  of  the 
said* subscription,  which  calls,  in  the  aggregate,  amounted 
to  the  exact  sum  of  $84,000.  The  several  amounts  called 
for  were  all  paid  by  the  defendant,  but  not  at  the  time 
designated  for  payment  in  the  respective  calls. 

The  sole  question  presented  by  the  case  is,  whether  the 
action  can  be  maintained  to  recover  interest  on  the  several 
amounts  called  for,  while  they  severally  remained  unpaid, 
after  the  time  specified  for  payment  by  the  call.  The 
judge,  who  tried  the  cause  without  a  jury,'  has  found,  as 
a  fact,  that  the  whole  principal  of  the  subscription  has 
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been  paid.  That  this  finding  is  entirely  <sorrect  appears 
from  the  several  receipts  given  by  the  plaintiff's  treasurer^ 
for  the*  moneys  received  by  him  from  the  defendant.  The 
iast  three  receipts  specify,  that  th'C  amounts  received  were 
npon  '*the  eighth  tmd  final  call/'  «nd  the  full  amount  of 
that  call  is  paid. 

It  appears  from  the  receipts,  that  the  third,  fourth  and 
sixth  calls  were  paid  at  one  time,  and  in  one  payment, 
land  in  each  of  those  cases  the  receipt  is  in  terms,  ^^  being 
in  payment  of  ten  per  cent  on  his  subscription.  This  being 
the  third  call,"  &c.  In  regard  to  the  other  payments,  the 
amount  called  for  was  paid  At  different  times,  And  in  those 
xBases  the  receipt  is  for  each  payment  as  made,  and  is 
■properly  expressed,  "in  part  payment."  Indeed,  the  whole 
case  shows  very  clearly,  that  calls  were  made  for  the  pay- 
ment of  the  principal  of  the  subscription,  and  nothing 
else,  and  that  such  principal  was  fully  paid  and  receipted. 
Nothing  was  said  about  interest,  and  no  claim  made  for  it, 
until  several  months  after  the  whole  principal  had  been 
paid.  This  being  the  case,  it  is  well  settled,  upon  abund- 
ant authority,  that  an  action  for  mere  interest  cannot  be 
maintained. 

There  is  no  agreement  to  pay  interest,  by  the  terms  of 
the  subscription,  at  any  time.  ^N'othing  became  due  upon 
the  subscription  until  a  call  was'  duly  made,  and  then, 
such  amount  only  as  was  specified  in  the  call.  And  if 
any  interest  accrued,  it  was  only  upon  the  amount  chilled 
for,  and  after  default  in  making  payment  at  the  day  speci- 
fied therefor.  In  all  such  cases,  interest,  when  allowable, 
is  allowed,  not  as  part  of  the  contract,  but  as  an  incident, 
and  by  way  of  damages  for  the  default,  to  make  the  cred- 
itor good  for  the  loss  he  has  sustained  by  reason  of  the 
breach,  or  default.  In  that  class  of  cases  it' has  always 
been  held,  that  after  the  principal  of  the  debt  had  been 
paid,  and  received  in  full,  no  action  could  be  maintained 
to  recover  interest.     The  reason  is,  that  interest  in  such 
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cases  being  a  mere  incident,  cannot  exist  without  the  debt, 
and  the  debt  being  extingaished,  the  interest  must  neces- 
sarily be  extinguished  also.  This  rule  has  been  tob  long 
and  too  well  settled  to  be  now  overthrown,  or  disturbed. 
(Consequa  v.  Fanning,  3  John.  Oh,  587.  TiUoUon  v.  Pres- 
ton,  3  John-.  229.  Johnston  v.  Brannan,  5  idr  268.  Stevens 
V.  Barringer^  13  Wend.  639.  OUlespie  v.  Mayor  of  New 
l[ork,  ZEdw,  512.  Jacot  v.  EmmeU,'\l  Paige,  142.)  A 
distinction  has  been  made  between  such  cases,  and  those 
where  interest  wa^  made  payable  by  the  terms  of  the  con- 
tract In  the  latter  case  the  interest  is  as  much  a  t>art  of 
the  contract  as  the  principal.  It  is  not  a  mere  incident 
which  may  be  awarded  by  way  of  damages,  but  a  substan- 
tive part  of  the  contract,  which  may  be  enforced  after  the 
debt  has  been  otherwise  paid.  {Fake  v.  Eddy,  15  Wend,  76.) 
If  the  account  is  composed  of  principal  and  interest,  and 
the  payments  are  received  upon  account  merely,  the  part 
remaining  unpaid  upon  the  whole  account  will  be  re- 
garded as  principal,  and  an  action  will  lie  to  recover  it. 
{People  V.  New  York,  5  Oowen,  331.)  That  is  not  this  case. 
The  only  amount,  or  balance,  claimed  to  be  due  from  the 
defendant  by  the  plaintiff's  treasurer  July  6th,  1869,  was 
$9500,  and  this  amount  was  paid  and  receipted  August 
7th,  1869.  Nothing  was  heard,  or  suggested,  about  Interest 
until  three  months  had  elapsed  after  the  last  payment. 
Then  an  account  for  interest  was  made  u^  on  the  several 
amorfnts  paid,  for  the  tei'm  the  defendant  had*  been  in 
default  in  making  payment  after  the  day  named  in  the 
call  for  payment.  This  was  evidently  an  after  thought 
suggested  by  the  necessities  of  the  plaintiff,  for  additional 
m^ans,  in  the  prosecution  of  its  enterprise. 
The  judgment  is  right,  and  must  be  affirmed. 

[FouBTH  Dbpabtmbvt,  Gbnbbal  Tbbm,  at  Syracuse,  November  18,  1871. 
MvUin^  P.  J.,  and  Johnaon  and  TaleoU^  Justices.] 
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A  partial  payment  upon  a  promissoiy  note  past  due,  by  the  adn^stratiiz  of 
one  of  the  makers,  a  portion  of  which  payment  is  from  assets  of  the  estate, 
if  made  before  the  statute  of  limitations  has  run  against  the  note,  saves  the 
obligation  from  the  operation  of  the  statute  up  to  that  time.  And  this, 
although  the  payment  was  the  act  of  one  of  two  administrators,  alone,  with-^ 
out  the  consent  of  the  other. 

MiUr,  where  the  payment  is  made  after  the  statute  has  run  against  the  notj. 
In  that  case,  the  question  of  the  right  of  one  administrator  to  revive  and 
restore  a  stale  demand  would  arise ;  and  it  uetnt  such  a  demand  cannot  be 
revived  either  by  the  promise,  or  the  act,  of  payment  of  one  of  several 
administrators. 

An  administratrix  making  a  payment  upon  a  note  after  the  statute  of  limita- 
tions has  run  against  it,  not  out  of  the  assets  of  the  estate,  but  out  of  her 
own  funds,  will  not  be  deemed  as  acting  in  her  capacity  of  administratrix, 
even  though  she  directs  the  payment  to  be  made  upon  that  specific  debt ; 
nor  can  such  payment  be  construed  into  a  promise,  or  as  indicating  an  in- 
tention, to  reviye,  or  continue,  the  demand  against  the  estate. 

Any  payment  upon  such  a  note,  made  by  the  administratrix  with  her  own 
money,  cannot  bind  the  estate,  or  affect  it  in  any  way,  any  more  than  if  it 
had  been  the  act  of  a  stranger. 

Where  an  administiatrix  directed  her  agent  to  pay  a  certain  sum  on  her  in- 
testate's debts,  out  of  money  of  her  own,  giving  no  specific  direction  to  pay 
a  particular  demand,  or  any  part  of  it ;  and  the  agent,  in  the  exercise  of  his 
own  discretion  in  distributing  the  fund,  made  a  partial  payment  upon  that 
demand;  SeldthaXJihe  general  direction  to  the  agent  could  not  be  construed 
into  a  promise,  or  intention,  to  continue  that  particular  demand.  And  that^ 
as  the  payment  was  not  made  from  the  assets  of  the  estate,  and  the  adminis- 
tratrix was  not  acting  in  her  representative  capacity  in  making,  or  ordering, 
such  payment,  it  could  have  no  bearing  against  the  estate. 

The  presentation  and  allowance  of  a  claim,  under  the  statute,  (2  M,  jS.  88,  ^  84,) 
are  quite  different  from  a  voluntary  partial  payment  by  one  of  several  ad- 
ministrators, from  assets  in  his  hands ;  not  only  in  the  form  and  nature  of 
the  act,  but  in  its  legal  consequences.  The  former  is  a  proceeding  under  the 
statute,  by  which  a  claim  presented  and  allowed  may  be  deemed  as  acUosted, 
and  its  proportional  share  of  the  assets  appropriated  to  its  payment.  The 
latter  is  only  evidence  of  a  new  promise,  from  the  date  of  which  the  six 
years  limitation  commences  to  run  anew,  and  does  not  prevent  the  statute 
from  commencing  to  run,  and  continuing  to  run,  from  that  time. 


j^  PPEAL,  by  the  plaintifl's,  from  a  judgment  entered 
upon  the  report  of  a  referee. 


A 
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The  action  was  brought  by  the  plaintiffi,  as  administra- 
tors of  Jacob  Heath,  deceased,  against  the  defendant,  as 
administrator  of  Wm.  Grenell,  deceased,  upon  a  prom- 
issory note  made  by  the  defendant  and  his  intestate.  The 
only  defense  to  the  claim  was  the  statute  of  limitations. 

The  action  was  referred  to  a  referee,  who  found  the 
following  facts : 

1st.  That  on  the  19th  of  March,  1853,  William  Grenell 
and  Graham  G.  Grenell  made  and  delivered  to  Jacob 
Heath,  their  promissory  note,  dated  that  day,  for  $500, 
with  interest,  payable  six  months  from  date,  .to  Jacob 
Heath,  or  bearer,  for  value  received. 

2d.  That  there  was  paid  on  this  note  on  the  7th  day  of 

.  October,  1853,  $17.50,  and  on  March  19th,  1854,  $17.50, 

being  for  interest  in  full  to  that  date,  and  on  the  16th  of 

Sept.  1854,  $17.50,  the  two  latter  payments  being  mtfde 

by  the  said  William  Grenell. 

3d.  That  William  Grenell  died  May  24th,  1859,  and 

letters  of  administration  upon  the  estate  were  duly  issued 

on  the  11th  of  August,  1859,  to  Graham  G.  Grenell  and 

Charlotte  Grenell,  the  latter  being  the  widow  of  the.  said 

.  William,  and  said  Charlotte  died  in  the  fall  of  1864. 

4th.  That  on  the  17th  of  January,  1860,  said  G.  G. 
Grenell,  as  administrator  &c.  of  said  William,  paid  and 
indorsed  upon  said  note  $36.37,  a  portion  of  which  pay- 
ment was  assets  of  the  estate  of  said  deceased. 

5th.  That  prior  to  the  2l8t  of  April,  1864,  upon  a  sale 
under  a  mortgage  foreclosure  of  certain  real  estate  of  said 
deceased,  said  Charlotte  Grenell  beciame  the  purchaser, 
and  afterwards  sold  the  same  at  an  advance,  and  the  pro- 
ceeds of  such  sale,  after  deducting  the  amount  paid  by 
her,  she  directed  her  son-in-law,  N.  M.  Wardwell,  to  pay 
upon  the  debt  of  said  deceased ;  said  surplus  was  about 
$1000,  and  there  was  no  evidence  of  any  specific  direction 
by  Mrs.  Grenell  to  Wardwell  to  pay  upon  the  debt  in  suit, 
or  that  she  acted  as  administratrix  in  the  matter. 
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6tlL  That  8»id  Wiirdwell,  in  pursuance  of  this  direction, 
paid  upon  this  note,  on  the  2l8t  of  Aprils  1864,  (329.62, 
such  payment  being  in  a  check  for  $400  on  Hungerford's 
Bank ;  signed  Charlotte  Qrenell,  by  N.  M.  Wardwell. 

7th.  That  said  Jacob  Heath  died  May  19th,  1867,  and 
letters  of  administration  upon  his  estate  were  issued  to 
the  plaintiffs  May  27tb,  1867.  The  agreement  to  refer 
this  claim  was  filed  July  11th,  1868,  and  order  of  refer- 
ence entere(|  January  20th,  1869. 

As  matter  of  law,  the  referee  found : 

1.  That  the  payment  by  Ward  well  was  not  such  a 
payment  as  would  prevent  the  running  of  the  statute  of 
limitations. 

2.  That  more  than  six  years  having  elapsed  between  the 
payment  of  January  17th,  1860,  and  the  death  of  said 
Jadob  Heath,  and  more  than  seven  years  and  a  half  be* 
tween  the  issuing  of  letters  of  administration  on  the  estate 
of  William  Grenell  and  the  d^ath  of  said  Heath,  this 
action  could  not  be  maintained. 

He  therefore  ordered  judgment  in  favor  of  the  defend- 
ant, against  the  plaintiffs,  dismissing  the  claim  of  the 
plaintiffs,  and  for  such  costs  as  are  allowed  by  law  in  such 
cases.    Judgment  was  entered  accordingly. 

L.  J,  Dorwin^  for  the  appellants.  . 

L  Executors  and  administrators  hold  the  property  of 
their  testators,  or  of  the  intestate,  in  their  hands,  in  trust 
for  the  payment  of  debts  and  legacies,  and  for  the  appli- 
cation of  the  surplus  according  to  the  will  of  the  testator 
or  the  statute  of  distributions,  and  consequently  the  same 
relations  exist,  and  the  same  principles  govern  the  duties, 
rights  and  liabilities,  as  control  and  exist  between  all  other, 
trustees  and  their  beneficiaries  or  ce%tms  qtte  trmt  (Tiff- 
any &  Bullard  on  Trusts  and  Trustees^  483.  Story's  Equity 
Jut.  §  532,  533,  534.    Ewklma  v.  Eunt,  16  Em.  Pr.  407.) 

II.  The  statute  of  diBtributions  declares  who  are  the  ben- 
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eficiaries  in  the  residue  of  the  estate  after  the  payment  of 
debtee  a  creditor  becomes  sach  beneficiary  when  his  claim 
is  established  as  a  valid  and  subsisting  claim  against  the 
estate,  and  upon  his  claim  being  so  established,  all  the  re- 
lations exist  between  histi  and  the  administrator  as  exist 
between  any  other  trustee  and  his  cestui  que  trusty  until 
such  claim  is  satisfied  and  the  trust  ended. 

in.  It  is  made,  by  statute,  the  duty  of  the  adminis- 
trator to  examine  and  pass  upon  the  validity  of  every 
claim  so  presented,  and  upon  its  allowance,  the  creditor 
becomes  a  beneficiary,  and  remains  so  until  such  claim  is 
disputed  or  discharged ;  if  he  disallows  such  claim,  then 
its  validity  must  be  established  by  an  action  at  law,  or  by 
a  reference  under  the  statute ;  and  when  so  established,  it 
is  on  an  equality  with  a  claim,  the  validity  of  which  has 
been  admitted  by  the  administrator.  The  sole  object  of 
an  action  against  an  administrator,  or  of  a  referee,  is  to 
establish  the  validity  of  the  claim.  A  judgment  in  either 
case  no  more  concludes  the  heir-at-law  than  the  admission 
of  its  validity  by  the  administrator.  {Buckhoui  v.  Suntj 
16  How.  Pr.  407.)  .    - 

IV.  The  indorsement  made  upon  th«  note,  by  and  in 
the  handwriting  of  Graham  G.  Grenell,  one  of  the  admin- 
istrators, and  the  receipt  given  on  the  17th  of  January, 
1870,  is  a  full  and  unqualified  admission  of  the  validity 
of  the  claim  founded  upon  such  note.  (^Johnson  v.  Oorbetty 
11  Paigey  265.  Oansevoart  v.  Nelson,  6  HUly  389.)  There 
is  no  preteuse  that  this  claim  was  outlawed  at  that  time. 

Y.  Several  co-administrators  or  co-executors  are,  in 
law,  but  one  person,  representing  the  testator  or  intestate; 
and  the  acts  done  by  one  in  reference  to  the  estate,  are 
acts  done  by  all.  {Murray  v.  BlateT^ord,  1  Wend.  583,  616, 
617.  Wheeler  v.  Wheeler,  9  Cowen,  34.  Jackson  v.  Robin- 
son, 4  Wend.  436,  Mting  2  Ves.  267 ;  Toller,  324.  Douglass 
V.  Satterlee,  11  John.  16.  Gardner  v.  MiUer,  19  id.  188. 
Stuyvesant  v.  Hall,  2  Barb.  Oh.  151.)    That  one  of  several 

Vox,.  LXI.  13 
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co-adminBtrators  has  power  to  bind  the  estate,  cannot  be 
questioned,  although  he  may  not  have  power  to  bind  his 
co-administrator. 

VI.  There  is  nothing  in  this  case  to  show  that  Charlotte 
Grenell,  as  co-administrator,  objected  to  the  allowance  of 
this  claim.  In  the  absence  of  all  proof  to  the  contrary, 
her  consent  to  such  allowance  should  be  presumed. 

VII.  This  note  having  been  admitted  as  a  valid  claim 
against  the  estate  of  Wm.  Grenell,  deceased,  on  the  17th 
of  January,  1860,  Jacob  Heath,  as  the  owner  thereof,  be- 
came a  beneficiary  of  said  estate ;  and  the  note  never  hav- 
ing been  fully,  paid,  and  the  estate  never  having  been 
administered,  he  remained  such  beneficiary  until  his  death, 
on  May  19,  1867,  and  on  May  27,  1867,  was  succeeded  by 
the  appellants  as  his  personal  representatives. 

VIII.  After  the  allowance  of  the  claim,  Jan.  17th,  1860, 
until  the  agreement  to  refer,  July  11,  1868,  the  statute  of 
limitations  did  not  begin  to  run  ;  the  lapse  of  time  was  no 
bar  to  the  appellant's  relief.  {Story's  Eq,  Jurisp,  §  1620. 
Tiffany  &  BuUard  on  Trusts  and  Trustees^  715  to  719.)  In 
this  cas%  the  estate  remained,  and  still  remains,  unadmin- 
istered.  The  property  still  remains  in  the  hands  of  the 
administrator.  The  relation  of  trustee  and  cestui  que  trust 
was  never  questioned,  or  its  existence  denied,  until  July 
11,  1868;  and  in  such  case  it  cannot  be  legally  claimed 
that  the  statute  of  limitations  began  to  run  until  the  exist- 
ence of  such  relation  was  denied ;  and,  if  so,  the  validity 
of  the  amount  due  on  the  note  as  a  claim  against  the 
estate  should  have  been  established  by  the  referee. 

IX.  Thus  far  this  question  has  been  considered  without 
reference  to  the  payment  of  $329.62,  made  April  21, 1864. 
If  this  payment  was  made  by  Charlotte  Grenell  as  admin- 
istratrix, then  this  claim  is  not  barred  by  the  statute  of 
limitations.  At  this  time  she  was  acting  as  trustee  of  a 
fund,  of  which  Jacob  Heath,  as  the  owner  of  this  note,  was 
one  of  the  cestuis  que  trust    This  fund,  for  some  reason^ 
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Lad  not  been  administered,  but  for  what  reason  does  not 
appear.  1.  Newton  M.  Wardell,  the  son-in-law  of  this 
trustee,  and  acting  as  her  agent,  calls  upon  this  cestui  que 
trust;  and  offers  him  part  payment  upon  this  note,  and  he 
gives  him  a  check  oh  the  Hungerford  Bank,  in  her  name, 
signed  by  him,  and  he  makes  the  indorsement  upon  the 
note.  It  is  conceded  that  the  check  was  duly  paid  by  the 
bank.  Where  the  money  came  from,  was  not  communi- 
cated to  Jacob  Heath.  He  had  every  reason  to  believe, 
and  did  believe,  that  this  money  came  from  a  due  admin- 
istration of  the  estate.  The  authority  of  Ward  well  to 
make  the  payment  for  her  upon  this  note  being  estab- 
lished, and  she,  having  made  it  without  explanation,  must 
take  all  the  consequences  legally  resulting  from  it.  She 
is  estopped  from  setting  up  anything  to  the  contrary ;  and 
if  she  is  so  estopped,  t^en  is  also  the  estate,  for  which  she 
acted.  2.  Wm.  Grenell  died  seised  of  the  real  estate  from 
the  proceeds  of  the  sales  of  which  this  money  was  real- 
ized; it  was  subject  to  a  mortgage;  the  equity  of  redemp- 
tion was  an  equitable  fupd  for  the  payment  of  debts.  In 
case  of  a  deficiency  of  legal  assets,  it  was  the  duty  of  the 
administrators  to  apply  for  a  sale  of  the  real  estate,  for  the 
payment  of  debts.  In  this  instance  no  such  application 
was  made.  The  administrators  permitted  this  property  to 
be  sold  under  the  mortgage,  and  Charlotte  Grenell  bid  it 
in.  She  thus  became  trustee,  so  far  as  this  property  was 
concerned,  for  the  creditors  of  this  estate,  and  she.  was  in 
equity  accountable  to  them  for  the  proceeds  of  the  sale, 
over  and  above  the  amount  of  the  mortgage  and  costs  of 
sale.  Hence,  if  there  was  personal  assets  sufiicient  to  pay 
all  the  debts,  it  is  immaterial  from  what  particular  source 
the  money  came  with  which  the  payment  was  made ;  or 
if  such  assets  were  insufficient,  then  such  payment  was 
made  out  of  the  equitable  assets,  and  which  equity  would 
have  compelled  her  to  apply  for  such  purpose. 
X*  The  reference  in  this  case  was  made  to  determine 
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whether  the  balance  due  upon  this  note  was  a  valid  claim 
against  the  estate  of  William  Grenell,  deceased;  and  that 
there  is  a  difference  in  the  application  of  the  statute  of 
limitations  here,  from  that  in  the  surrogate's  court,  as 
suggested  by  the  referee,  is  not  perceived.  A  claim  once 
admitted,  the  statute  is  suspended  until  its  validity  is  de- 
nied— until  the  trustee  holds  adversely  to  the  cestui  que 
trust ;  then  it  may  commence  to  run.  Until  then  the  rule 
applies,  *'the  possession  of  the  trustee  is  the  possession  of 
the  eeatui  que  trustJ* 

Levi  H.  Brown^  for  the  respondent 

I.  The  findings  of  fact  of  the  referee  are  strictly  in 
accordance  with  the  undisputed  evidence,  and  the  referee 
should,  and  will,  be  presumed  to  have  found  the  farther 
fact,  that  there  was  no  evidence  that  Charlotte  Grenell 
ever  knew  or  heard  of  the  plaintiff's  alleged  debt  A 
mere  impression  is  no  evidence  of  a  fact  Upon  those  and 
the  other  facts,  found  and  contained  in  the  referee's  re- 
port, the  conclusion  of  law,  that  the  claim  was  barred  by 
the  statute  of  limitations,  necessarily  follows.  1.  That 
more  than  six  years  had  elapsed  sin^e  the  payment  by  the 
defendant,  January  17,  1860,  at  the  death  of  Jacob  Heath, 
of  the  plaintiff's  intestate.  May  19,  1867,  is  proved  and 
found ;  and  hence  the  debt  was  bdrred  prior  to  his  death. 
That  payment  was  certainly  no  more  effectual  to  prevent 
the  subsequent  lapse  of  six  years  creating  a  bar,  than  if 
William  Grenell  had  still  lived  and  made  it,  if  as  much  so, 
which  is  not  conceded.  2.  The  payment  by  Wardwell  was 
without  any  knowledge  or  direction  of  the  defendant,  and 
without  the  knowledge  of,  or  any  specific  direction  from 
Charlotte.  Grenell,  and  therefore  was  neither  evidence  of 
her  recognition  of,  or  willingness  to  pay,  that  debt,  or  from, 
which  either  could  be  inferred,  and  both  are  requisite  to 
bind  the  debtor  himself  by  partial  payment,  and  certainly 
there  should  be  as  strong  a  case  made  to  bind  the  estate, 
heirs  and  co-administrator,  as  would  be  required  to  bind  an 
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individual  obligor.  {See  Miller  v.  Talcott,  46  Barb.  167.  44 
id.  489.  1  Peters,  351.  BeUzhoaver  v.  Zw^iZ,  11  OiU  dk 
John,,  [Md.y']  212.  2Vpctt»  v.  Heane,  2  IJ^w.  [jKucA.]  B. 
772.  -4moW  v.  Downing,  11  -BarJ.  554  «e>  557.)  3.  The 
order  of  reference  hereitf  was  entered  January  20,  1869, 
and  that  was  the  commencement  of  the  action.  {Bucklin 
y.  Chapin,  1  Lans.  443  to  449.)  More  than  seven  and  a 
half  years  had  elapsed  since  the  death  of  William  Greneli, 
and  issuing  of  letters  on  his  estate,  and  also  since  the  pay- 
ment by  his  administrator,  the  defendant,  and  hence  claim 
barred.  {Beynolds  v.  Collins,  3  Hill,  36.  Bucklin  v.  Ghapin, 
1  Lans.  443.)  4.  There  being  no  answer  or  plea  required 
in  this  action  or  reference,  this  defense  is  not  only  avail- 
able, but  meritorious ;  and  it  is  the  administrator's  duty  to 
interpose  it  without  plea.  (Tracy  v.  Suydam,  30  Bari. 
110  to  116.  Bucklin  v.  Ghapin,  above  cited,  p.  447.)  5.  The 
burden  of  proof,  to  save  the  claim  from  the  operation  of 
the  statute,  was  on  the  plaintiff.  (See  Erickson  v.  Quinn, 
decided  in  this  court  at  December  term,  1870,  as  reported  in 
Albant/  Law  Journal,  vol.  3,  p.  72.)  Also  PorUr  v.  Kimball, 
decided  at  the  same  term  of  this  court,  and  noted  at  page 
131  of  the  same  volume.  6.  The  plaintiff  failed  to  show 
the  payment  by  Wardwell  sufficient  for  that  purpose ;  as 
the  authorities  cited  and  referred  to  above,  and  hereafter 
under  this  point,  show.  There  is  no  proof,  except  that 
Wardwell  paid ;  and  as  to  the  payment  by  G.  G.  Greneli, 
the  facts  proved  show  only  naked  payment  (McLaren  v. 
McMartin,  36  N.  T'.  90.)  7.  If  necessary  to  uphold  the 
judgment,  this  court,  we  insist,  should  hold  that  neither 
the  payment  made  by  G.  G.  Greneli,  January  17, 1860,  nor 
that  made  by  Wardwell,  if  made  by  specific  direction  of 
Mrs.  Greneli,  was  sufficient  to  stop  the  running  of  the 
statute,  which  commenced  prior  to  the  death  of  William 
Greneli,  and  at  the  date  of  the  last  payment  by  him,  Septem- 
ber 19, 1854,  about  fourteen  years  prior  to  the  presentation 
of  this  claim,  and  commencement  of  this  action.     It  has. 
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been  expressly  held,  that  to  give  a  partial  payment  any 
effect  as  against  the  running  of  the  statute,  it  mast  be 
made  by  the  party  to  be  charged,  or  by  his  authority ; 
and  that  a  payment  by  an  assignee  under  a  voluntary 
assignment,  cannot  save  the  debt  from  the  operation  of  the 
statute.  The  same  rule  is  held  as  to  payment  by  assignees 
in  bankruptcy,  and  in  proceedings  of  insolvents.  {See 
34  Barb.  193.)  In  Bloodgood  ExW  v.  Bruen  jEcV,  (4  SeUL. 
362,)  it  is  held  that  ^'  one  who  is  the  surviving  partner  and 
executor  of  his  deceased  partner,  cannot,  in  either  relation, 
by  a  new  promise,  revive  against  the  deceased  partner's 
estate,  a  debt  of  the  copartnership."  The  same  reasons 
exist,  in  all  respectfe,  why,  from  payments  made  by  admin- 
istrators, implied  promises  should  not  be  allowed  to  oper- 
ate on  the  demands,  as  against  the  heirs  and  other  parties 
entitled  to  the  estate  in  their  charge,  that  do  against  hold- 
ing the  assignor,  voluntary  or  involuntary,  and  the  bank- 
rupt, bound  by  a  contract  to  be  implied  from  partial 
payments  made  by  their  assignees.  {Roosevelt  v.  Mark, 
6  John,  Ok  266  to  292.  Stedman  v.  Feidlerj  20  N.  T.  446. 
Mclntire  y.  Morris^  14  Wend.  90,  97.)  See  also  Lane  v. 
Boty^  (4  Barh.  530,  and  ca9es  cited  at  535,)  where  it  is  said 
the  law  is  well  settled  that  the  admissions  of  executors  can- 
not save  from  the  statute ;  and  that  was  before  the  Code 
requiring  written  acknowledgment  of  the  debt.  In  Beyo 
V.  Jones,  (19  Wend.  493,)  reference  is  made  to  old  cases  in 
4  Coweuy  493,  and  15  John.  3,  as  holding  that  a  promise  of 
one  executor  binds  the  other;  which  cases  so  hold  on  the 
strength  of  the  old  doctrine,  that  one  partner,  after  disso- 
lution, or  one  of  two  joint  contractors,  could,  by  payment 
or  promise,  bind  the  other  partner  or  contractor,  which 
doctrine  has  been  exploded,  and  this  one,  based  on  it,  should 
be  rejected. 

n.  The  agreement  for  reference,  and  the  order  of  refer- 
ence, show  that  said  agreement  was  filed  and  made  a 
record  of  this  court,  and  the  plaintiffs  are,  and  on  the  trial 
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were,  estopped  from  denying  their  admission  made,  and 
necessary  to  be  made,  to  confer  jurisdiction  on  this  court. 
1.  They  there'admit,  July  11, 1868,  they  "have  lately  pre- 
sented to  Graham  G.  Grenell,  surviving  administrator,** 
&c.,  this  claim.  Charlotte  Grenell  died  in  the  fall  of  1864. 
This  is  an  admission  that  its  only  presentation  was  after 
her  death,  to  her  survivor,  which  repels  any  inference  or 
presumption  of  an  earlier  presentation  of  the  claim,  arising 
from  any  payment  thereon.  2.  It  speaks  of  payments,  but 
does  not  specify  those  made  by  Wardwell,  or  the  defend- 
ant, and  does  not  refer  to  them  as  any  admission  of  the 
validity  of  the  debt.  3.  This  agreement  expressly  declares 
that  the  defendant,  as  administrator,  doubts,  disputes  and 
denies  the  validity,  &c.  Because  of  that  denial,  the  case 
is  in  court.  The  plaintiffs  are,  and  were,  estopped  from 
alleging,  and  from  ctiUing  on  the  referee  to  find,  the  prop- 
ositions contained  in  the  case. 

III.  The  statute  provides  the  mode  whereby  a  creditor 
may  present  his  claim  against  the  estate,  to  the  adminis- 
trator, and  requires  him  to  dispute  and  reject  it  within  a 
given  time ;  and  unless  he  does  so,  it  shall  be,  for  certain 
purposes  of  administration,  deemed  admitted,  though  it 
may  yet  be  in  some  cases  contested  by  the  heirs.  See 
Oanesvort  v.  Nehon^  (6  Hill^  389,)  cited  by  the  plaintiff  on 
trial,  and  at  middle  of  page  392,  where  the  court  say  a 
recognition  of  a  debt  by  one  executor,  before  publishing 
notice  for  presentation  of  claims,  is  not  a  presentation  or 
admission  of  it.  In  the  case  at  bar,  the  payment  by  the 
defendant  was  less  than  six  months  after  letters  granted 
to  him  and  Mrs.  Grenell,  and  such  notice  could  not  have 
been  published.  The  burden  of  proof  was  on  the  plaintiffs 
to  show  they  had  taken  those  steps  as  a  means  of  avoiding 
the  operation  of  the  statute,  and  they  have  given  no  proof 
on  the  subject.  The  cases  of  McLaren  v.  McMartin^  and 
Buehlin  v.  Ohapin,  and  others,  cited  supra^  hold  that  the 
act  of  payment,  simply,  does  not  prove  such  an  admission. 
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The  administrator,  in  all  cases,  and  for  all  purposes  of 
administration,  has  a  right  to  remain  silent  nntil  the  claim, 
with  the  proper  vouchers,  is  presented,  aud'  until  then  he 
cannot  be  held  to  have  admitted  it,  unless  proof  is  made 
by  evidence  of  waiver  of  such  voucher,  of  which  there  is 
none  here.  Hence  the  refusal  of  the  referee  to  fiud  an 
unqualified  admisssion  of  this  claim,  as  requested,  was 
correct  (Bobert  v.  Ditmaty  7  Wend.  522.)  BuekUn  v. 
Chapinj  wfta^  holds  that  although  a  claim  is  presented  and 
the  administrator  unreasonably  delays  objecting  to  it,  he  is 
not  precluded  from  interposing  the  statute  of  limitations. 
1,  The  administrator  is  not  such  a  trustee  of  the  creditor 
us  to  preclude  him  from  pleading  this  statute,  any  more 
than  are  trustees  of  a  dissolved  corporation.  {See  Kane  v. 
Bhodgood,  7  John.  Oh,  89  to  129 ;  Martin  v.  Oage,  5  Seld. 
398.)  2.  The  case  of  Wilcox  v.  Smith,  (26  Barb,  316,)  relied 
on  by  the  plaintiff's  counsel,  on  the  trial,  holds  nothing 
adverse  to  any  of  our  positions.  3.  The  request  to  find 
the  payment  by  Wardwell,  the  act  and  deed  of  Charlotte 
Grenell,  as  administratrix,  &c.,  was  correctly  refused, 
(a.)  It  was  immaterial,  if  we  are  right  in  subdivisions  6,  7, 
point  1.  (p.)  It  was  wholly  immaterial  to  the  case  as  an 
abstract  proposition,  and  also,  unless  accompanied  by  other 
proofs,  which  the  plaintiff  failed  to  make,  indispensable  to 
give  such  payment  any  effect  or  bearing  on  the  question 
of  the  statute  of  limitations.  4.  There  was  no  evidence  to 
warrant  the  finding  requested,  that  payment  by  Wardwell 
was  made  with  proceeds  of  property  of  the  estate  liable  for 
payment  of  debts ;  no  proof  but  there  was  ample  personal 
assets  to  paj'  all  debts.  As  administrator,  Mr.  G.  was  not 
trustee  of  the  realty.  No  proof,  but  by  the  decree  of  fore- 
closure of  the  mortgage  she  was  authorized  to  purchase, 
ludeed,  no  proof  tending  to  show  the  surplus  or  advance 
on  her  purchase  was  not  her  own.  5.  There  was  not  the 
slightest  proof  that  Charlotte  Grenell  specifically  directed 
the  payment  made  by  Wardwell,  or  ever  knew  it  was 
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made,  or  ever  knew  of  the  existence  of  the  note  in  suit ; 
hence  we  cannot  see  how  that  act  could  have  such  effect, 
or  how  she  could  have  thereby  admitted  or  be  estopped, 
as  in  the  sixth  and  seventh  reqtiests  proposed.  6.  Jacob 
Htoth  died  May  19,  1867.  Letters  of  administration  on 
his  estate,  to  the  plaintiff  May  28, 1867,  and  the  order  of 
reference  herein,  was  entered  January  20, 1869.  Thereby 
the  action  was  commenced  in  this  court,  one  year  and 
about  eight  months  after  the  death  of  Heath  and  the  issu- 
ing of  the  letters.  {Buoklin  v.  Ohapiuy  1  Lans.  443  to  449.) 
The  agreement  to  refer  was  dated  and  approved  July  11, 
1868.  Whichever  be  regarded  as  the  commencement  of 
the  action,  more  than  a  year  after  the  death,  and  after  the 
granting  of  letters,  had  elapsed  at  commencement  thereof, 
and  upon  these  undisputed  facts  the  referee  should,  and 
this  court  will,  if  necessary  to  sustain  the  judgment,  decide 
the  claim  barred  under  that  short  limitation.  {See  Code, 
§  102 ;  3  5.  iS^.  5th  ed.  p.  SffI,  §  102;  ;>.  747,  §  9.) 

Y.  The  statute  of  limitation  applies  to  cases  and  proceed- 
ings in  surrogate  courts  as  elsewhere.  {McOartee  v.  Gamely 
1  Barb.,  Oh.  455  to  466,  approved  and  followed  in  Clark  v. 
Fordy  in  Court  of  Appeals^  34  How.  480.  3  Keyes,  478. 
Partridge  v.  MiteheU;  3  Edw.  180,  Warren  v.  Faff,  4  Brac^f. 
260.) 

Bff  the  Courts  Johnson,  J.  The  only  question  in  this 
case  is,  whether  the  statute  of  limitations  had  run  against 
the  note  in  question  when  it  was  presented  as  a  claim 
against  the  estate,  of  which  the  defendant  wais  the  sur- 
viving administrator.  The  note  was  presented  as  a  claim 
by  the  plaintiffs  shortly  prior  to  the  11th  of  July,  1868, 
and  was  disputed  by  the  defendant  on  the  ground  that  it 
was  not  a  valid  claim  against  the  estate.  It  was.thereupon 
referred,  according  to  the  statute.  The  note  was  the  joint 
note  of  the  defendant  and  his  intestate,  William  Grenell, 
dated  March  19,  1853,  payable  six  months  after  date,  with 
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use.  The  intestate  died  May  24, 1859,  and  had  made  pay- 
ments of  interest  on  the  note  up  to  September  16,  1854, 
which  were  indorsed  thereon.  Letters  of  administration 
were  granted  to  the  defendant  and  the  widow  of  the  intes- 
tate, August  11,  1859.  On  the  17th  of  January,  1860, 
the  defendant,  as  one  of  the  administrators,  paid  and  in- 
dorsed upon  the  note  $36.37,  a  portion  of  which  was  assets 
of  the  estate.  This  payment  was  made  before  the  statute 
had  run  against  the  note.  Six  years  had  not  then  elapsed 
since  the  last  payment  of  interest  by  the  intestate.  It  may 
be  assumed,  I  think,  that  this  payment  saved  the  obliga- 
tion from  the  operation  of  the  statute  up  to  that  time, 
within  the  case  of  McLaren  v.  McMartin,  (36  N.  Y.  88.) 
It  is  true  that,  so  far  as  appears  from  the  case,  the  pay- 
ment was  the  act  of  the  defendant,  alone,  without  the 
knowledge  or  consent  of  the  other  administrator.  But 
the  debt  was  then  due,  and  a  valid  demand  against  the 
estate,  and  it  was  not  only  his  right,  but  his  duty,  to  make 
the  payment  from  assets  in  his  hands.  It  would,  I  think, 
have  been  different  had  the  statute  then  run  against  the 
note.  The  question  of  the  right  of  one  administrator  to 
revive  and  restore  a  stale  demand,  would  have  arisen  in 
that  case,  and  this  I  think  cannot  be  done  either  by  the 
promise,  or  the  act,  of  payment,  of  one  of  several  admin- 
istrators, according  to  the  rule  as  now  well  settled. 

The  important  question,  therefore,  is,  whether  the  pay- 
ment subsequently  made  by  the  agent  of  Mrs.  Charlotte 
Qrenell,  on  the  note  in  question,  had  the  effect  to  save  the 
note  from  the  operation  of  the  statute  up  to  that  time. 
This  payment  was  made  on  the  21st  of  April,  1864,  by  the 
agent,  Wardwell,  and  by  him  indorsed  on  the  note,  and 
was  of  the  amount  of  ^79.62.  The  fund  out  of  which  it 
was  made  .was  not  assets  belonging  to  the  estate,  but  be- 
longed to  Mrs.  Grenell  in  her  own  right.  She  had  about 
JIOOO,  which  she  had  obtained  from  a  sale  made  by  her 
of  certain  real  estate  which  she  had  bid  off  at  a  foreclosure 
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sale,  upon  a  mortgage  given  by  the  intestate,  on  lands 
owned  by  him,  over  and  above  the  amount  paid  by  her. 
on  her  purchase.  This  amount  she  directed  Wardwell, 
her  son-in-law,  to  pay  on  her  husband's  debts,  without 
specifying  any  debts  in  particular.  He  took  the  fund  and 
paid  it  out  on  the  indebtedness  of  the  intestate,  paying  on 
the  note  the  amount  before  specified.  It  does  not  appear 
that  Mrs.  Grenell  even  knew  that  this  amount  had  been 
paid  upon  the  note,  or  that  she  ever  knew  of  the  existence 
of  the  note.  Upon  this  state  or  facts,  it  is  obvious,  as 
the  referee  has  found,  that  in  making  this  payment,  even 
had  she  directed  it  to  be  made  specifically,  she  was  not 
acting  in  her  capacity  of  administrator.  It  was  not  funds 
of  the  estate,  and  any  payment  made  by  her  with  her  own 
money,  could  not  bind  the  estate,  or  affect  it  any  way, 
any  more  than  if  it  had  been  the  act  of  a  stranger.  She 
was  a  stranger  to  this  demand,  except  in  her  capacity  of 
administrator,  and  in  the  lawful  use  of  the  assets  of  the 
estate.  It  could  not  be  construed  into  a  promise,  or  as 
indicating  an  intention,  to  revive  or  continue  the  de- 
mand against  the  estate.  All  that  could  be  inferred  from 
it,  legitimately,  was  a  willingness  on  her  part  to  appro- 
priate the  amount  she  had  thus  realized  from  the  pur- 
chase, to  the  payment  of  the  demand,  whether  still  in 
force  or  not  But  she  gave  no  specific  direction  to  pay 
this  demand,  or  any  part  of  it.  The  agent,  in  making  the 
partial  payment,  exercised  his  own  discretion  in  distribut- 
ing the  fund  amongst  the  different  claims ;  and  had  it 
been  assets  of  the  estate,  even,  I  do  not  think  the  general 
direction  could  be  construed  into  a  promise  or  undertak- 
ing, or  an  intention  to  continue  this  particular  demand. 
But  as  it  was  not  the  asftts  of  the  estate,  and  she  was  not 
acting  in  her  representative  capacity  in  making  or  order- 
ing the  payment,  it  can  have  no  bearing  against  the  estate. 
There  is  nothing  to  show  that  as  administrator  she  in- 
tended to  save  the  demand  from   the  operation  of  the 
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statute.  {McLaren  v.  McMartin,  gupra.  Shoemaker  v.  Ben- 
edict, 1  Kern.  185.  Winchellr.  Hicke,  18  N.  Y,  560.  Ficke^ 
V.  King,  34  Barb,  195.  DeyoY.  Jonee,  19  fr«n(2.  493.  Boseoe 
V.  JTaK,  7  flVoy,  275.     CZarAr^  v.  DutcheTyd  Oawen,  674.) 

The  referee  was- right,  therefore,  in  his  conclusion  of  law, 
that  this  payment  was  not  such  a  payment  as  would  pre- 
vent the  running  of  the  statute. 

The  doctrine  of  trustees  and  cestuie  que  trust,  which  the 
appellant's  counsel  seeks  to  apply  to  the  case,  is  not  appli- 
cable. It  is  simply  a  question  of  debtor  and  creditor,  and 
whether  as  between  them  the  statute  has  run  against  the 
obligation.     {Paffv,  Kinney,  1  Bradf.  1.) 

The  demand  had  never  been  presented  as  a  demand 
against  the  estate,  until  it  was  presented  by  the  plaintiffs. 
This  is  plain  from  the  fact  merely  of  its  presentation  at 
the  time  it  was  disputed,  and  the  contrary  is  not  shown. 
Had  it  been  previously  presented  and  allowed,  there  was 
no  necessity  for  a  new  presentation,  or  propriety  in  mak- 
ing it.  When  it  was  presented,  the  administrator  had  a 
perfect  right  to  dispute  it,,  as  he  did,  and  the  question  was 
thus  raised  as  to  whether  it  was  then  a  valid  subsisting 
claim  against  the  estate. 

The  appellant's  counsel  contends  that  the  partial  pay- 
ment made  by  the  defendant  as  administrator,  upon  the 
note,  from  the  assets  of  the  estate  in  his  hands,  on  the 
17th  of  January,  1860,  had  the  same  effect,  and  placed 
the  demand  in  the  same  situation,  in  which  it  would  have 
been  placed,  had  it  been  presented  in  pursuance  of  the 
notice  provided  for  by  2  B.  S,  88,  §  34,  and  allowed  by  the 
administrators. 

But  this  is  not  so.  Presentation  and  allowance  under 
these  provisions  of  the  statute  ar^quite  different  from  the 
voluntary  partial  payment  by  one  administrator,  from 
assets  in  his  hands,  not  only  in  the  form  and  nature  of  the 
act,  but  in  its  legal  consequences.  The  latter  is  only  evi- 
dence of  a  new  promise,  from  the  date  of  which  the  six 
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years  limitation  commences  to  run  anew,  and  does  not 
prevent  the  statute  from  commencing  to  run  and  continu- 
ing to  run  from  that  time. 

The  former  is  a  proceeding  under  the  statute  by  which 
a  claim  presented  and  allowed  may  be  deemed  as  adjusted, 
and  its  proportional  share  of  the  assets  appropriated  to  its 
payment. 

ISo  question  is  raised  as  to  the  right  of  the  defendant 
to  avail  himself  of  the  defense  of  the  statute  of  limita- 
tions on  this  trial,  in  case  the  statute  had  run  against  the 
demand. 

The  judgment  is  right,  and  must  be  affirmed,  Mrith  costs. 

The  presiding  justice,  having  heard  the  case  at  special 
term,  did  not  sit 

[FouBTH  Dbpabtmbnt,  Gbkebal  Tbbm,  at  Syracuse,  November  13, 1871. 
Johnton  and  Talcatif  Justices.] 
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Lyon,  impleaded  with  others. 

Creditors,  who  had  seized,  upon  attachment,  the  property  of  their  debtors,  in 
the  hands  of  an  assignee  for  the  benefit  of  creditors,  being  sued  by  the 
assignee,  for  the  conversion  of  the  property,  set  up  as  a  defense  that  the 
assignment  was  invalid,  for  fraud.  The  defense  was  ruled  out,  because 
their  attachment  had  been  set  aside  for  irregularity,  and  they  were  thus  left 
without  justification,  and  were  mere  tort-feasors,  and  CQuld  not  dispute  the 
title  of  the  assignee  in  possession ;  and  the  question  as  to  the  validity  of  the 
assignment  was  not  litigated  and  determined,  as  it  was  held  not  to  arise. 
Sddf  that  the  judgment  in  that  action  was  no  baV  to  a  subsequent  action  by 
the  creditors  against  the  assignors  and  assignee,  to  set  aside  the  assignment. 

Where,  at  the  time  an  assignment  of  property  in  trust  for  the  benefit  of  credi- 
tors was  executed,  one  of  the  assignors  was  an  infant  of  the  age  of  nineteen 
years,  only ;  Meid  that  that  fieict,  alone,  rendered  the  assignment  void,  as 
matter  of  law,  as  against  creditors ;  upon  the  ground  that  an  infant  paving 
a  right  to  disaffirm  his  contracts,  an  assignment  by  him  does  not,  and  can- 
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not,  as  matter  of  law,  devote  the  property  assigned,  absolutely  and  uncon- 
ditionally, to  the  payment  of  his  debts. 

The  general  principle  that  a  sale,  or  assignment,  by  an  infant  is  voidable  only, 
and  not  void  nnUl  he  elects  to  avoid  it,  and  remains  valid  until  such  election, 
dees  not  apply  to  such  a  case. 
.  Nor  is  it  of  the  least  consequence  that  the  Infant  assignor  did  not  elect  to  dis- 
affirm, or  revoke,  but  by  his  silence  afterwards,  consented  to,  and  ratified  the 
assignment.    The  vice  lies  in  the  power  he  had,  to  disaffirm  and  avoid. 

In  an  action  by  judgment  creditors,  to  set  aside  an  assignment  made  by  part- 
ners, and  to  reach  the  johit  property,  it  is  not  a  ground  for  a  dismissal  of 
the  complaint,  or  for  a  nonsuit,  that  one  of  the  assignors,  though  named  as 
a  party  in  the  summons  and  in  the  action,  has  not  been  served  with  prooent 
nor  appeared  in  the  action. 

APPEAL,  by  the  defendant,  from  a  judgment  entered 
upon  the  report  of  a  referee. 

The  action  was  brought  by  the  plaintiffs,  as  judgment 
creditors  of  David  Welch  and  William  Welch,  to  set  aside 
an  assignment  of  their  property,  made  by  them  to  the  de- 
fendant Lyon,  in  trust  for  the  benefit  of  creditors. 

The  referee  found  and  reported  the  following  facts: 
That  on  the  29th  day  of  February,  1867,  the '  plaintiffs 
duly  recovered  a  judgment  in  this  court  against  the  de- 
fendants David  Welch  and  William  Welch,  for  the  sum 
of  $782  damages,  and  $21.22  costs,  in  all  $803.22 ;  the  judg- 
ment roll  of  which  was  filed  in  the  county  clerk's  office 
of  the  county  of  Wayne,  and  judgment  therein  docketed. 
That  said  judgment  was  recovered  upon  an  indebtedness 
contracted  by  the  sdd  defendants  therein,  to  the  plaintiffs, 
for  the  purchase  price  of  goods,  wares  and  merchandise, 
sold  and  delivered  by  the  plaintifis  to  the  said  David  and « 
William  Welch,  on  or  about  the  5th  of  September,  1866. 
That  an  execution  was  duly  issued  on  said  judgment, 
against  the  goods  and  chattels,  real  estate  and  chattels 
real,  of  the  said  David  and  William  Welch,  directed  and 
delivered  to  the  sheriff  of  said  county  of  Wayne,  in  which 
county  they  then  resided,  and  was  duly  returned  wholly 
unsatisfied  by  said  sheriff!  That  on  the  8th  day  of  Jan- 
uary, 1867,  the  said  David  and  William  Welch,  who  then, 
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and  at  the  time  of  the  purchase  by  them  of  said  goods, 
were  copartners  in  business,  made  a  general  assignment 
of  all  their  property  to  the  defendant,  Charles  L.  Lyon,  in 
trust  for  the  payment  of  their  creditors,  giving  preferences 
over  the  plaintiffs  in  this  action,  and  that  said  Lyon  ac- 
cepted said  assignment,  and  forthwith  took'  possession  of 
all  the  property  purporting  to  be  conveyed  by  said  assign- 
ment, which  had  come  to  his  knowledge,  and  that  in  due 
time  and  manner,  as  required  by  statute,  the  said  David 
and  William  Welch  acknowledged  the  execution  of  said 
assignment,  and  made  and  filed  a  schedule,  or  inventory, 
and  made  and  filed  the  proper  bond.  That  at  the  time 
of  the  making  of  said  assignment,  the  said  David  Welch 
was  an  infant,  and  but  nineteen  years  of  age  on  'the  4th 
day  of  May,  1869  ;  and  which  fact  was  well  known  to  the 
said  David  Welch.  That  in  and  by  said  assignment,  the 
payment  of  a  debt  of  $69.89,  from  David  and  William 
Welch  to  David  Welch,  was  provided  for,  to  be  paid  out 
of  the  proceeds  of  the  assigned  property,  and  which  said 
debt  had  in  fact  no  existence ;  and  which  fact  was  well 
knowti  to  the  said  David  and  William  Welch  at  the  time 
of  the  making  of  said  assignment  and  schedule.  That  at 
the  time  of  the  making  of  said  assignment,  the  said  David 
and  William  Welch  were  largely  insolvent,  and  that  said 
assignment  was  made  with  intent  to  hinder  and  defraud 
the  creditors  in  the  collection  of  their  debts ;  but  that  the 
said  assignee  accepted  the  same  in  good  faith.  That  the 
whole  amount  of  the  plaintiffs'  said  judgment  was  wholly 
unpaid. 

As  conclusions  of  law,  the  referee  found,  that  the  sai^ 
assignment  was,  and  is,  fraudulent  and  void,  as  against 
the  creditors  of  the  said  David  and  William  Welch,  in- 
cluding the  said  plaintiffs.  He  therefore  ordered  a  judg- 
ment, or  decree,  that  said '  assignment  be  so  adjudged 
fraudulent  and  void,  as  against  the  plaintiffs  and  their 
judgment;  and  as  against  all  the  creditbrs  of  the  said 
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David  and  William  Welch,  who  were  such  at  the  time  of 
the  making  of  toid  assignment ;  and  that  a  receiver  be 
appointed  with  the  usual  powers,  to  take  into  his  possess- 
ion the  personal  property  and  assets  of  the  said  David  and 
William  Welch,'  purporting  to  pass  under,  or  by  virtue 
of  said  assignment,  and  the  proceeds  and  avails  thereof 
&c. ;  and  that  out  of  said  property  and  assets,  and  the  pro- 
ceeds thereof,  after  paying  the  expenses  of  the  i*eceiver- 
ship,  he  pay  the  plaintiffs'  costs  and  disbursements,  and 
then  the  plaintiffs'  said  judgment,  and  interest  thereon ; 
and  the  balance,  if  any,  to  be  disposed  of  according  to  the 
order  of  the  court,  &c. 

D.  L:  Norton^  for  the  appellant. 

Wm.  J.  WaUaeey  for  the  respondents. 

By  the  Caurty  Johnson,  J.  The  action  is  brought  to 
set  aside  a  general  assignment  for  the  benefit  of  creditors, 
made  by  David  Welch  and  William  Welch  to  the  defend- 
ant Lyon,  and  for  the  appointment  of  a  receiver  of  the 
assigned  property.  The  plaintiffs  are  judgment  creditors 
of  the  two  Welches. 

One  defense  set  up  by  the  appellant,  and  which  he 
now  insists  upon,  is  that  the  action  is  barred  by  a  former 
action  and  judgment  between  him  and  the  plaintiffs,  in 
which  the  validity  of  the  assignment  was  in  question  and 
determined.  That  case  is  reported  in  52  Barb.  237.  It  is 
apparent  from  that  case,  as  reported,  that  it  can  form  no 
bar  to  this  action.  The  plaintiffs,  who  were  defendants 
in  that  action,  set  up  in  their  answer,  and  offered,  upon 
the  trial,  to  prove  and  establish  the  invalidity  of  the 
assignment  on  the  same  ground,  substantially,  on  which 
they  now  attack  it.  But  their  defense  was  ruled  out,  on 
the  ground  that  they  had  no  such  standing  in  relation  to 
the  assigned  property  which  they  had  taken,  as  would  en- 
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able  them  to  litigate  that  question.  Thej  had  seized  it 
by  virtoe  of  an  attachment,  which  had  been  set  aside  for 
irregularity,  and  they  were  thus  left  without  justification, 
and  were  held  to  be  mere  tort-feasors,  having  no  right  to 
dispute  the  title  of  the  defendant,  who  was  plaintifi*  in 
that  action ;  he  having  lawful  possession  and  the  apparent 
title. 

The 'question  involved  in  this  action  was  not  then  liti- 
gated and  determined,  as  it  was  held  not  to  arise,  and  the 
judgment  In  that  action  is  no  bar  to  the  action  here. 

It  was  proved  upon  the  trial,  and  the  referee  has  found 
as  matter  of  fact,  that  at  the  time  the  assignment  in  ques- 
tion was  made,  one  of  the  assignors  was  an  in£Emt  of  the 
age  of  nineteen  years,  only.  If  the  decision  in  the  case 
of  Fox  V.  Heath,  (21  How.'Pr.  384,)  in  the  New  York 
common  pleas,  is  sound  la^,  that  fact  alone  renders  the 
assignment  void,  as  matter  of  law,  'as  against  creditors. 

One  general  principle  applied  to  assignments  of  this 
character  is,  that  tjbey  must  be  absolute  and  irrevocable  in 
terms,  and  not  subject  to  revocation,  or  defeasance,  by  the 
party  assigning.  They  must  be  absolute  and  unconditional, 
and  without  reservation  or  stipulation  for  the  advantage  of 
the  assignor.  (Gfrover  v.  Wakeman,  11  Wend.  187.  Leiteh  v. 
ffoUiiter,  4  N.  T.  211.  Curtis  v.  Leavitt,  15  id.  9.)  Many 
other  cases  might  be  cited  to  the  same  effect.  In  the  case 
last  cited,  Comstock,  J.,  in  his  opinion,  at  page  32,  says ; 
"  The  principle  indeed  which  runs  through  this  whole  branch 
of  our  law,  is,  that  when  a  trader  or  dealer  fails,  and  pro- 
fesses to  put  his  estate  in  trust,  he  must  devote  the.  whole 
of  it,  immediately  and  unconditionally,  to  the  payment  of 
his  debts.  It  is  only  on  these  terms  that  he  is  allowed  to 
withdraw  it  from  the  ordinary  process  of  the  law."  It 
cannot  be  doubted,  I  think,  that  should  a  general  assign- 
ment for  the  benefit  of  creditors,  upon  its  face  and  by  its 
terms,  reserve  the  same  right  to  the  assignor,  or  to  one  of 
several  assignors,  of  disaffirmance  and  revocation  which 
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the  law  gives  to  the  infant  assignor  in  this  case,  it  could 
not  be  upheld,  for  a  moment.  {Burrill  on  Assignments^ 
234.)  Indeed,  it  is  impossible  to  see  how  an  infant,  upon 
general  principles,  can,  of  his  own  act  and  volition,  create 
a  trust  and  appoint  a  trustee  to  administer  it.  Upon  this 
ground,  alone,  that  the  assignment  did  not,  and  could  not, 
as  matter  of  law,  devote  the  property  assigned  absolutely 
and  unconditionally  to  the  payment  of  the  debts  'of  the 
assignors,  I  am  of  the  opinion  it  was  fraudulent  and  void 
as  against  their  creditors,  in  law.  The  general  principle 
that  a  sale  or  assignment  by  an  infant  is  voidable  only, 
and  not  void  until  he  elects  to  avoid  it,  and  remains  valid 
until  such  election,  does  not  apply  to  this  branch  of  the 
law,  which  allows  property  to  be  withdrawn  from  ordinary 
legal  process  in  a  certain  way,  and  upon  certain  terms, 
only.  Nor  is  it  of  the  least  consequence  that  the  infant 
assignor  did  not  elect  to  disaffirm  or  revoke,  but  by  his 
silence  afterwards,  consented  and  ratified.  The  vice  lies 
in  the  power  he  had,  by  law,  to  disaffirm  and  avoid.  The 
assignment  did  not,  when  executed  and  delivered,  operate 
to  devote  the  property  unqualifiedly,  and  consequently  did 
not  withdraw  it  from  the  reach  of  legal  process. 

The  fact  that  one  of  the  assignors  was  an  infant  at  the 
time  the  assignment  was  executed  and  delivered,  was 
properly  proved,  and  the  exception  to  the  ruling  admitting 
evidence  is  not  well  taken. 

As  this  fact  alone  is  decisive  against  the  validity  of  the 
assignment,  all  the  other  questions  raised  in  regard  to  the 
admissibility  of  evidence,  upon  other  matters  and  ques- 
tions in  the  case,  are  immaterial.  The  decision  of  the 
issue  could  not  possibly  have  been  different,  had  the  rul- 
ings excepted  to  been  all  the  other  way. 

The  motion  for  a  dismissal  of  the  complaint,  or  for  a 
nonsuit,  on  the  ground  that  William  Welch,  though  named 
as  a  party  in  the  summons  and  in  the  action,  had  not  been 
served  with  process,  nor  appeared  in  the  action,  was  prop^ 
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erly  denied.  It  wis  no  ground  for  a  dismissal  of  the 
complaint  or  for  nonsuit.  William  Welch  was  properly 
named  as  a  party  to  the  action,  in  the  summons  and  pro- 
ceedings, and  might  properly  have  been  served  with  the 
summons  and  brought  in  to  answer.  But  it  was  not  indis- 
pensable that  he  should  be  served  or  brought  in.  The 
action  was  to  reach  the  joint  property  of  himself  and 
David  Welch,  and  could  properly  proceed,  and  judgment 
be  rendered  so  as  to  bind  the  joint  property,  without  such 
service  or  appearance  as  respects  him.  This  is  regulated 
by  the  Code,  §  136. 

The  action  was  referred  by  stipulation,  and  it  was  too 
late  on  the  trial  to  take  the  objection  by  a  motion  of  that 
character,  even  if  tenable  otherwise. 

The  judgment  must  be  affirmed,  with  costs. 

[FoDBTH  Dbpabtxbnt,  Gbnbral  Term,  at  Syracuse,  Noyember  18, 1871. 
Jfntfui,  P.  J.,  and  Johnmm  and  TakoU^  Justices.] 


-♦•  •- 


Maey  Genet,  Executrix  &c.  v%.  ilfiCHOLAB  Lawyer  and 

Frederick  Lawyer, 

In  an  action  by  an  executrix,  upon  a  promissory  note  made  by  one  of  the  de- 
fendants and  indorsed  to  the  intestate  by  the  others,  the  maker  is  an  incom- 
petent witness  as  between  the  defendants  and  the  plaintiff,  to  prove  that  the 
note,  at  the  time  it  was  made,  was  infected  with  usury ;  or  that  the  time 
of  payment  had  been  extended  by  an  agreement  between  the  testator,  in 
his  lifetime,  and  the  witness,  without  the  consent  of  the  indorsers. 

And  it  makes  no  difference  that  the  action  was  conunenoed  by  the  testator  in 
his  lifetime,  and  at  time  of  the  trial  was  continued  in  the  name  of  his 
executrix. 

Where  an  action  is  commenced  upon  a  promissory  note,  against  the  maker  and 
indoTsers,  by  the  service,  upon  all,  of  a  summons  in  which  all  are  named, 
the  maker  is  clearly  a  "  party"  to  the  action.  The  fact  that  he  does  not  ap- 
pear, nor  put  in  an  answer,  but  suffers  default,  does  not  operate  to  sever  the 
action,  or  to  discontinue  it  as  to  him.    And  being  a  party,  he  is  an  incom- 
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petent  witness  against  the  plaintiff  suing  as  executrix,  in  respect  to  trans- 
actions between  him  and  the  testator. 

Nor  will  a  release,  executed  by  the  indorsers,  to  the  maker,  of  his  liability  to 
them  upon  the  note,  affect  the  question  of  his  competency  as  a  witness 
against  the  plaintiff.  The  defendants  cannot,  by  any  act  of  their  own, 
change  the  statute,  or  take  away  the  rights  of  the  plaintiff  under  it 

The  act  of  1835,  {Laws  of  1835,  eh,  21],)  which  provides  that  when  default  is 
obtained  against  part  of  the  defendants,  the  plaintiff  may  proceed  to  the  trial 
or  hearing  against  the  other  parties,  in  the  same  manner  as  if  the  suit  had 
been  commenced  against  the  other  parties  .only,  and  the  action  shall  be 
thereby  severed,  has  been  suspended  and  abrogated  by  the  Code.  It  is 
inconsistent  with  the  provisions  of  the  Code,  and  is  therefore  repealed  by 
section  468. 

A  record-book  of  protests,  kept  by  a  notary,  is  the  best  evidence  of  the  en* 
tries  therein ;  and  if  such  entries  are  competent  for  any  purpose,  the  book 
should  be  produced,  or  shown  to  be  lost,  before  parol  evidence  of  the  entries 
can  be  given. 

rpHIS  action  was  commeDced  in  April  1865,  by  Wash- 
X  iugton  Genet,  the  plaintiff's  testator,  against  Walter 
Schram,  Frederick  Lawyer  and  Nicholas  Lawyer,  upon  a 
note  made  by  said  Walter  Schram,  dated  the  14th  day  of 
March,  1864,  for  JlOO  and  interest,  payable  four  months 
after  date,  at  the  Watertown  Bank  and  Loan  Company, 
to  the  order  of  Frederick  Lawyer,  and  indorsed  by  said 
Frederick  Lawyer  and  Nicholas  Lawyer.  The-  summons 
and  complaint,  which  was  verified,  was  served  on  the  said 
Walter  Schram,  Frederick  Lawyer  and  Nicholas  Lawyer. 
Walter  Schram,  the  maker,  served  no  answer  and  made 
no  defense.  Frederick  Lawyer  and  Nicholas  Lawyer 
served  a  verified  answer  containing  six  defenses.  Ist  De- 
nying the  legal  inception  of  the  note,  and  its  demand  and 
protest  2d.  Usury.  3d.  That  the  note  was  made  for 
the  accommodation  of  Schram,  and  that  after  it  became 
due.  Genet,  the  holder,  extended  the  time  of  payment  for 
a  valuable  consideration,  thereby  releasing  the  indorsers, 
who  did  not  consent  to  such  extension.  4th.  That  the 
time  of  payment  was  a  second  time  extended.  5th.  That 
the  note  was  an  accommodation  note  for  Schram,  and  trans- 
ferred to  the  plaintiff  as  collateral  to  a  precedent  debt,  due 
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by  8chram  to  the  plaintiff,  for  usury  money,  which  was 
illegal.  6th.  That  the  plaintiff  was  indebted  to  Schrara, 
the  maker,  in  an  amount  more  than  the  note. 

The  answer  was  accompanied  by  an  affidavit  under  the 
statute,  that  no  notice  of  protest  had  been  received. 

In  1867,  Washington  Genet  died,  and  the  action  was 
continued  in  the  name  of  Mary  Genet,  executrix  &c.,  and 
was  brought  to  trial  at  the  October  circuit,  1867,  in  Jeffer- 
son county,  before  Justice  Mullin  and  a  jury. 

The  notary  proved  the  fact  of  protest,  without  reference 
to  any  book-record,  speaking  from  entries  made  by  him  on 
the  note.  The  defendants  proved  that  the  notary  kept  a 
record-book  of  protests,  and  that  it  was  last  seen  in  the 
custody  of  one  W,  Sherman,  They  then  offered  to  prove 
by  a  person  who  had  once  seen  it,  that  it  showed  the  pro- 
test to  have  been  on  a  different  day  from  that  testified  to 
by  the  notary.  The  court  ruled  that  the  defendants  must 
first  call  W.  Sherman,  and  prove  the  loss  of  the  book, 
before  they  could  prove  its  contents  by  parol.  The  excep- 
tion to  this  ruling  was  one  of  the  grounds  of  this  appeal. 

The  defendants  then  called  as  a  witness  the  defendant 
Schram,  and  offered  to  prove,  by  his  narration  of  personal 
transactions  had  between  him  and  the  deceased,  that  the 
note  was  void  for  usury ;  also  to  prove  the  extension  of 
th&  time  of  payment.  This  was  objected  to  under  section 
399  of  the  Code,  and  the  court  excluded  it  The  excep- 
tion to  this  ruling  was  another  ground  of  this  appeal. 

A  release  from  the  Lawyers  to  said  Schram,  of  all 
liability  to  them  by  reason  of  said  note  or  suit,  was  given 
ii\  evidence,  and  the  witness  was  again  offered,  to  prove 
the  same  transaction.  On  objection  by  the  plaintiff,  the 
court  held  the  witness  incompetent  to  speak,  and  ruled 
the  evidence  out.  Exceptions  were  duly  taken  to  these 
rulings.  The  jury,  under  direction  of  the  court,  found  a 
verdict  for  the  plaintiff,  for  $126.27.     A  motion  for  a  new 
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trial  was  made,  upon  the  minutes,  and  denied,  and  from 
the  order  the  defendants  i^pealed. 

Levi  H.  Brown,  for  the  appellants. 

I.  At  the  time  of  the  commencement  of  this  action, 
and  when  the  answer  was  served,  the  witness  Schram  was 
competent  to  testify  to  the  facts  proposed  to  be  proved  by 
him.  The  rights  of  the  parties  were  fixed  at  that  time, 
and  the  subsequent  death  of  the  plaintiff  did  not  deprive 
the  defendants  of  those  rights.  The  continuation  of  the 
suit  in  the  name  of  the  executrix  is  not  such  a  prosecution 
of  the  action  as  is  contemplated  by  the  Code.  {Sec,  399 
08  amended  in  1867.)  The  Code  intends  to  include  only 
such  actions  as  are  originally  commenced  by  executors  or 
others  in  a  representative  capacity. 

II.  "Walter  Schram  was  not  a  party  to  the  action,  within 
section  399  of  the  Code,  and  was  therefore  a  competent  wit- 
ness for  the  defendants.  The  summons  and  complaint  was 
served  on  Schram,  but  he  had  not  answered  or  put  in  any 
defense.  The  Lawyers  answered,  and  thus  the  action  was 
severed,  and  it  became  as  if  originally  commenced  agaiust 
the  Lawyers  alone.  Section  120  of  the  Code,  under  au- 
thority of  which  Schram  and  the  Lawyers  were  included 
in  this  one  action,  is  but  a  mere  re-enactment  of  the  ]aw 
of  1832  in  relation  to  suits  on  notes  and  bills.  This  sectrou 
is  now  the  same  as  reported  by  the  commissioners  in  their 
first  report  as  section  100.  Their  note  to  the  section,  in 
the  report,  '^  is  conformable  to  the  present  statute  author- 
izing suits  against  the  different  parties  to  bills  of  exchange 
and  promissory  notes,  laws  of  1812,  chapter  276."  {Com- 
missioners*  First  Reparty  127.  Parker  v.  Jackson^  16  Barb. 
33  to  43.)  Section  2,  of  chapter  211  of  the  laws  of  1835, 
which  is  amendatory  of  the  laws  of  1832  above  mentioned, 
provides,  among  other  things,  that  '^  if  a  default  shall 
have  been  obtained  against  part  of  the  defendants,  the 
plaintiff'  may  proceed  to  the  trial  or  hearing  against  the 
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other  parties,  in  the  same  manner  as  if  the  suit  had  been 
commenced  against  the  other  parties  only,  and  the  action 
shall  thereby  be  severed."  (Seas,  Laws  of  1835,  p.  249.) 
A  default  had  been  obtained,  long  before  this  trial,  against 
Schram,  and  thereby,  by  his  failure  to  answer,  the  suit 
became  severed,  and  was  as  if  it  had  been  originally  com- 
menced against  them  only.  Section  8  of  chapter  276  of 
the  laws  of  1832,  provides:  *'In  every  suit  brought  pur- 
suant to  the  provisions  of  this  act,  any  one  or  mOre 
defendants  shall  be  entitled  to  the  testimony  of  any  co-de- 
fendant as  a  witness  i^i  all  those  cases  where  the  defendant 
or  defendants  calling  the  witness  would  have  been  entitled 
to  his  testimony,  had  the  suit  been  brought  in  the  form 
heretofore  used,  and  in  no  other  case.*'  (Laws  of  1832, 
p.  490.  Miller  v.  McGagg,  4  Eill,  35,  36.)  The  witness 
having  been  released,  under  that  section  of  the  act  of 
1832,  became  a  competent  witness  for  the  Lawyers,  his 
co-defendants.  This  statute  of  1832,  as  amended  in  1835, 
is  not  repealed,  and  remains  in  full  force,  unless  repealed 
by  implication  as  being  inconsistent  with  the  Code.  Re- 
peals by  implication  are  not  favored ;  and  when  two  laws 
can  be  so  construed  as  to  allow  both  to  stand,  it  is  the  duty 
•of  the  court  so  to  construe  them.  The  Code  intended  to 
enlarge  the  instruments  of  evidence,  instead  of  abridging, 
in  accordance  with  the  spirit  of  the  times,  to  give  greater 
facilities  for  arriving  at  the  truth  than  the  common  law 
allowed.  It  accordingly  allows  parties  to  actions  to  be 
examined,  and  thus  infringes  on  the  rule  of  the  common 
law.  The  act  of  1832  does  not  intend  to  enlarge  the  rule 
'aa  to  evidence,  but  seeks  to  keep  it  precisely  as  it  found 
it.  The  courts  have  held  that  this  section  should  be 
liberally  construed,  instead  of  literally,  when  they  hold 
that  this  section  did  not  allow  husband  and  wife  to  be 
witnesses  for  each  other,  although  parties  to  the  action, 
and  literally  within  the  meaning  of  the  words,  thus  giv- 
ing the  intent  of  the  act  rather  than  the  literal  meaning. 
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An  act,  tlie  intention  of  which  is  to  enlarge  a  right,  will 
not  he  80  conBtrued  as  really  to  abridge,  unless  the  lan- 
guage is  so  clear  as  to  admit  of  but  one  construction ;  if  a 
construction  can  be  given  which  is  in  furtherance  of  the 
intention  and  spirit  of  the  act,  that  ought  to  be  given.  It 
would  be  contrary  to  the  spirit  and  intent  of  the  Code  to 
construe  it  as  repealing  the  law  of  1832,  as  by  so  doing 
the  instruments  of  evidence  are  abridged  instead  of  be- 
ing enlarged.  K  the  word  ^^  party,*'  as  used  in  this  section 
of  the  Code,  is  construed  ta  mean  the  same  as  it  does  at 
common  law  and  in  strict  legal  parlance  it  means,  then 
the  Code  will  be  so  construed  as  to  allow  the  former  act 
to  stand,  and  the  intent  of  the  Code  will  be  forwarded. 
That  the  intent  of  the  act  is  that  party  means  one  who  is 
interested  in  the  suit,  is  shown  by  the  words  following, 
which  should  be  read  as  explanatory  of  what  precedes — 
the  words  are  no  party — ^any  person  who  has  a  legal  or 
equitable  interest — any  assignor  of  anything  in  contro- 
versy. The  intent  of  the  exception  was  to  prevent  a 
witness  testifying  in  his  own  behalf  in  reference  to  transac- 
tions personally  had  with  a  deceased  person,  whose  repre- 
sentatives are  the  parties  in'  interest  in  the  suit,  who  are 
thus  ,  unable  to  contradict  the  witness  testifying.  The 
exception  is  wise,  to  prevent  pequry ;  but  when  the  wit- 
ness is  not  testifying  in  his  own  behalf  and  is  really  not  a 
party  in  interest,  the  reason  for  'the  rule  is  gone.  The 
case  of  Faxy  admtni$trator  fc,  v.  Glark  and  otfurs,  decided 
at  general  term  in  this  district,  in  1862, (a)  cited  on  the 

(a)  The  case  referred  to  is  the  following : 

Almxba  Fox,  Administratrix,  Acy  vs.  Jambs  M.  Clabk,  David  D.  Otis, 

Isaac  Mvvsoh,  and  Jambb  F.  Stabbuok. 

This  action  was  brought  by  the  pluntiff,  as  administratix  of  William  Fox, 
deceased,  against  the  defendants  as  maker  and  indorsers  of  a  promis- 
sory note. 

The  note  and  indorsements  were  as  follows : 

"  Three  months  after  date,  for  value  received,  I  promise  to  pay  at  the  Jefler- 
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trial  of  their  action,  and  which  was  held  by  the  jnstioe 
trying  this  case  to  be  controlling,  was  substantially  differ- 
ent from  this.  That  action  was  broaght  on  a  note,  made 
by  Clark  and  indorsed  by  three  other  defendants;  all  the 
defendants  joined  in  an  answer  of  usury.  Clark  was 
offered  as  a  witness  to  prove  the  usury  with  the  plaintiff's 
intestate.     He  was  held  incompetent  for  that  purpose,  and 

son  County  Bank,  to  the  order  of  Isa^c  Munson  and  D.  X).  OUs,  fifteen  hundred 
dollars  and  interest.    Watertown,  Feb'y  19th,  1869. 

Signed,  J.  M.  CLARK." 

Endorsed :  "  D.  D.  Otis,  Isaac  Munson,  James  F.  Starbuck.  Pay  to  the 
order  of  the  Watertown  Bank  and  Loan  Company.  WILLIAM  FOX, 

T.  A.  SMITH." 

The  complaint  alleged  the  making  and  indorsement  of  the  note,  present- 
ment and  non-payment  at  maturity,  protest  and  notice  to  indoraers ;  and  that 
Fox,  the  plaintiff's  intestate,  bad  been  compelled,  as  one  of  the  indorsers,  to 
pay  and  take  up  the  said  note,  and  the  same  was  duly  transferred  to,  and  was 
held  and  owned  by  the  plaintiff  as  such  administratrix,  and  judgment  was  de- 
manded for  the  amount  of  the  note,  with  interest,  notary's  fees,  and  costs. 

The  defense  was  usury. 

On  the  trial,  at  the  circuit,  it  appeared  in  eyidence,  that  in  1869,  William 
Fox  and  Timothy  A.  Smith  were  copartners  in  what  they  called  the  business 
of  *'  negotiating  paper,"  but  what  others  called  lending  money,  and  negotiat- 
ing loans  at  usurious  rates.  In  February,  1869,  the  defendant  Clark  agreed 
with  tbem  for  a  loan  of  $1600,  three.months,  for  which  he  paid  them  interest, 
and  $80  usury,  making  his  agreement  to  this  effect  with  Smith,  he  acting  for 
Smith  Sb  Fox.  The  note  was  made  by  Clark,  and  he  procui*ed  the  other  de- 
fendants to  indorse  for  his  acconmiodation.  The  note  was  transferred  by 
Clark  to  Fox  A,  Smith,  and  they,  by  their  joint  indorsement,  transferred  it  to 
the  Watertown  Bank  and  Loan  Company.  Fox  died  May  10,  1869,  and  the 
plaintiff  was  duly  appointed  his  administratrix.  Clark  was  offered  as  a  wit- 
ness to  prove  the  agreement  on  which  the  money  was  loaned.  The  evidence 
was  objected  to,  on  the  ground  that  a  transaction  had  with  the  (deceased  could 
not  be  proved,  against  his  personal  representative,  the  plaintiff,  by  a  party  to 
the  action.  The  offer  was  not  to  give  the  proof  in  behalf  of  the  indorsers, 
only,  bat  for  all  the  defendants.  The  court  held  the  witness  incompetent,  and 
excluded  the  evidence;  and  the  defendants  excepted.  The  defendants  also 
offered  to  prove  by  the  witness,  the  negotiation  of  the  usurious  loan  with 
Smith,  of  the  firm  of  Smith  &,  Fox,  in  the  absence  of  Fox,  and  the  payment 

« 

of  the  $80  usury  to  Smith.    This  evidence  was  also  excluded,  and  exception 
taken. 
The. court  directed  a  verdict  for  the  plaintiff  for  $1477.60,  to  which  direction 
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rightly.  He  was  a  party. to  the  suit;  there  had  been  no 
severance ;  he  joined  with  the  others  in  the  defense ;  there 
was  no  release  to  him,  so  that  he  was  not  a  competent 
witness  at  common  law,  or  under  the  act  of  1832.  The 
Code,  as  amended  in  1860,  as  it  was  at  the  time  of  that 
trial,  was  much  broader  than  the  amendment  of  1867. 
In  the  first,  no  party  shall  be  examined  against  representa- 

the  defendants  excepted.  The  jury  found  accordingly ;  and  the  defendanto 
made  a  case  and  moved  for  a  new  trial. 

Zantmg  ^  Shtrman,  for  the  plaintiff. 

Siarbuek  ^  Sawyer^  for  the  defendants. 

By  the  Court,  Mulliv,  P.  J.  (After  discussing  other  questions.)  This 
brings  us,  then,  to  the  question  whether  Clark  was  a  competent  witness  for 
the  indorsers. 

Section  120  of  the  Code  provides  that  persons  severally  liable  upon  the  same 
obligation,  or  instrument,  including  the  parties  to  bills  of  exchange,  or  prom- 
issory notes,  may  all,  or  any  of  them,  be  included  in  the  same  action,  at  the 
option  of  the  plaintiff. 

The  maker  And  indorsers  of  the  note,  on  which  this  action  was  brought, 
were  Joined,  in  conformity  to  the  provisions  of  this  section.  They  are  all  of 
them  parties  to  the  suit.  They  may  sever  in  their  defenses,  or  the  plaintiff 
may  proceed  to  trial  against  them  separately,  by  leave  of  the  court.  {Codg, 
^  268.)  Without  leave  of  the  court  the  action  cannot  be  severed ;  and  hence 
the  defendants  must  remain  united  until  they  are  separated  by  judgment^  after 
trial,  or  before  trial,  on  cause  shown. 

Section  899  of  the  Code,  as  amended  in  1861,  provides  that  a  party  to  au 
action,  &c.,  may  be  examined  as  a  witness  on  his  own  behalf,  or  in  behalf  of 
any  other  party,  in  the  same  manner,  and  subject  to  the  same  rules  of  examin- 
ation, as  any  other  witness ;  except  that  a  party  shall  not  be  examined  against 
parties  who  ai;e  representatives  of  a  deceased  pei-son,  in  respect  to  any  tiuns- 
action  had  personally  between  the  deceased  person  and  the  witness,  &c. 

In  construing  this  section,  it  must  be  borne  in  mind,  1st.  That  the  plaintiff 
is  a  |)er8onal  representative ;  2d.  That  Clark  is  a  party  to  the  action  ;  3d.  That 
he  is  called  in  behalf  of  other  parties  to  the  same  suit ;  and  4th.  Called  to 
testify  to  transactions  had  personally  between  him  and  the  deceased. 

Were  it  not  for  the  exception,  it  is  quite  obvious  tliat  Clark  would  be  a 
competent  witness.  But  the  exception  prohibits  hun  from  being  a  witness, 
not  only  when  he  is  called  in  his  own  behalf,  but  when  called  in  behalf  of  an- 
other party.    The  case  is  expressly  within  the  letter  of  the  statute,  and  we 
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tives.  In  the  other,  no  party y  no  person  having  an  interest^ 
shall  be  examined  against  a  party  prosecuting,  &c.,  as  ex- 
ecutor, when  any  judgment  or  determination  can  affect 
the  interest  of  the  witness. 

in.  But  conceding  the  witness  Schram  to  be  a  party  to 
this  action.  Upon  the  execution  to  him  of  the  release  of 
all  liability  on  his  note  to  them,  and  all  liability  by  reason 

cannot  take  it  out  by  construction.  The  very  case  is  provided  for,  and  there 
19  no  room  for  construction. 

The  defendants'  counsel  falls  back  on  chapter  276  of  the  Laws  of  1882,  en- 
titled "  An  act  regulating  suits  on  bills  of  exchange  and  promissory  notes,  and 
the  several  acts  amendatory  thereof;'*  and  insists  that,  as  by  the  8th  section 
of  that  act,  any  defendant  was  authorized  to  use  any  other  defendant  as  a 
witness  in  the  same  cases  he  would  have  been  entitled  to  use  him,  had  separate 
suits  been  brought  against  the  several  parties  to  such  biU,  or  note,  that  sec- 
tion 899  of  tlie  Code  does  not  apply  to  the  case.  And  that  section  8  is  still 
in  force. 

Section  120  of  the  Code  adopts  the  provisions  of  the  act  of  1862,  so  far  as 
the  Joinder  of  defendants  is  concerned,  and  extends  them  to  cases  not  contem- 
plated  by  the  act  of  1882.  The  provisions  of  the  Code  were  obviously  in- 
tended to  provide  for  the  cases  covered  by  the  act  of  1882,  and  prescribe  a 
rule  which  should  govern  all  cases  ib  which  the  provisions  of  section  120  can 
apply.  If  I  am  right  in  this,  then  the  act  of  1882,  so  far  as  it  regulates  the 
joinder  of  parties,  is  repealed. 

Section  899  of  the  Code  applies  to  all  cases  in  which  parties  to  actions  may 
be  witnesses.  It  prescribes  new  rules,  which  were  obviously  intended  to  apply 
to  all  cases  in  which  parties  may  be  witnesses,  and  thereby  supersedes  the 
8th  section  of  the  act  of  1882. 

The  Supreme  Court  of  the  United  States,  in  Davis  v.  FoirbankSi  (8  How.  U.  S, 
Rtp.  686,)  lays  down  the  rules  as  to  the  construction  of  statutes  thus :  "  If  a 
subsequent  statute  be  not  repugnant  in  all  its  provisions  to  a  prior  one,  yet  if 
the  latter  statute  was  clearly  intended  to  prescribe  the  only  rule  that  should 
govern  in  the  case  provided  for,  it  repeals  the  prior  one."  Under  this  rule,  it 
seems  to  me,  the  act  of  1882  is  repealed.  It  is  insisted,  however,  that  it  could 
not  have  been  the  intention  of  the  legislature  to  repeal  the  8th  section  of  that 
act,  because  the  effect  of  it  is  to  restrict  the  rules  of  evidence,  whereas,  the 
object  of  the  legislature,  from  1848,  has  been  to  enlarge  them.  The  difficulty 
is  rather  apparent  than  real.  By  severing,  the  defendant  is  restored  to  all  the 
rights  given  by  the  act  of  1882,  or  by  the  Code.  It  is  true  that  severance 
rests  in  the  discretion  of  the  court,  and  is  not  a  matter  of  absolute  right. 
Hence  the  right  to  the  evidence  of  a  co-defendant  rests  in  discretion,  and  is  not 
absolute,  as  it  was  under  the  act  of  1882.    But  no  serious  mischief  can  result 
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of  this  rait,  he  then  became  a  competent  witness  for  the 
defendant  Lawyer.  He  had  not  pat  in  any  defense,  and 
the  plaintifT  had  a  default  against  him,  so  that,  at  any  time, 
let  the  result  of  this  action  against  the  other  defendants, 
Lawyers,  be  what  it  might,  she  could  have  entered  judg- 
ment against  him ;  so  that;  as  far  as  the  rights  of  the  plain- 
tifT  were  concerned,  the  result  of  this  trial  could  not  affect 

from  this.  A  seTerance  would  alwuys  be  granted  when  a  co-defendant  was 
needed  as  a  witness ;  and  if  refused,  it  would  be  open  to  review. 

As  no  severance  was  had  in  this  case,  I  am  of  opinion  that  the  witness  was 
properly  rejected. 

The  third  answef  sets  up,  by  way  of  defense,  two  distinct  usurious  agree- 
ments ;  one  with  the  intestate,  Fox,  the  other  with  Smith.  The  first  was  at 
the  beginning  of  the  dealings  between  Clark  and  Fox  &  Smith.  The  last 
was  in  a  subsequent  stage  of  the  business.  Proof  of  either  agreement  defeated 
the  note.  The  defendants*  counsel,  in  his  4th  point,  insists  that  Clark  was  a 
competent  witness  to  prove  the  usurious  agreement  between  him  and  Smith, 
and  that  he  was  offered  for  that  pui-pose,  bn  the  trial,  and  rejected.  If  he  is 
right  in  this,  the  judgment  should  be  reversed. 

The  offer  is  in  these  words :  "  The  defendants  next  offered  to  prove,  by  the 
witness,  that  in  February,  1869,  aiter  the  interview  with  Fox,  Smith  came  to 
Clark's  store  and  negotiated  with  him  in  respect  to  the  loan  represented  by 
the  note  in  suit ;  agreed,  in  behalf-  of  himself  as  well  as  Fox,  for  $30  usury, 
to  be  taken  on  this  note,  for  three  months ;  and  in  pursuance  of  that  agree- 
ment met  Clark,  at  the  bank  and  procured  him  the  money,  and  received  the 
usury  ;  and  that  this  was  done  in  presence  of  Fox." 

That  part  of  the  offer  relating  to  an  interview  with  Fox,  and  that  he  was 
present  and  assenting,  at  the  negotiation  between  Smith  and  Clark,  or  at  the 
bank,  must  be  excluded,  under  section  899  of  the  Code.  If  a  party  is  called 
to  testify  to  an  interview  with  a  deceased  person,  and  seeks  to  bind  liis  repre- 
sentatives, in  any  degree,  by  the  silence  of  the  deceased,  such  evidence  is 
within  the  899th  section,  as  clearly  as  is  evidence  of  his  declarations. 

If  the  remainder  of  the  offer  establishes  a  defense,  it  was  clearly  admi8Sible, 

and  should  have  been  received ;  unless,  by  combining  the  offer,  of  competent 

« 

matter  of  defense  with  that  which  is  incom|)etent,  the  whole  must  be  rejected. 
The  offer  is,  in  substance,  to  show  that  Smith,  for  himself  and  Fox,  made  a 
usurious  a^eement  respecting  the  loan  represented  by  the  note  in  suit.  But 
inasmuch  as  the  offer  embraces  evidence  that  was  incompetent,  the  judge  was 
right  in  rejecting  the  whole  evidence  embraced  in  it. 

While  usury  cannot  now  be  treated  as  an  unconscionable  defense,  it  may, 
without  impropriety,  be  considered  a  harsh  one ;  and  the  party  who  attempts 
to  avail  himself  of  it  should  be  strictly  right,  and  if  not,  the  court  should  ex- 
clude his  d«iense. 
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him.  Upon  the  execution  of  the  release  to  him  by  the 
Lawyers,  the  other  defendants,  no  judgment  in  the  action 
could  have  affected  him,  as  to  the  right  that  the  Lawyers 
bad  to  resort *to  him;  so  that  he  was  clearly  not  included 
within  the  exception  in  the  Code,  as  it  then  stood :  ^'  That 
no  party  to  the  action  shall  be  examined,  when  such  ex^ 
amination,  or  judgment,  or  determination  in  such  action, 
can  in  any  manner  affect  the  interest  of  such  witness." 
He  stood  indifferent  as  a  witness  between  the  parties,  hay- 
ing no  interest  one  way  or  the  other,  and  was  competent 
in  the  spirit  and  intent  of  the  act  He  was  a  party  to  the 
action,  the  judgment  in  which  could  in  no  manner  affect 
his  interest,  and  was  competent,  in  the  stritt  letter  of 
the  act  ' 

Starbuck  dt  SawyeVy  for  the  respondent. 

L  The  ruling  excluding  parol  proof  of  the  contents  of 
the  notary's  book  was  clearly  correct.  The  defendants' 
own  witness  proved  the  book  to  be  in  the  custody  of  Woos- 
ter  Sherman.  There  was  no  pretense  of  having  applied  to 
him  for  it,  or  that  he  could  not  have  produced  it  if  required 

Fox  and  Smith  were  held,  on  the  trial,  to  be  joint  indorsers.  After  the 
death  of  Fox,  Smith  alone  was  sued,  and  judgment  had  against  him,  alone ; 
and  it  is  claimed  that  the  estate  of  Fox,  the  co-indorser,  was  thereby  dis- 
charged. This,  howeyer,  is  a  mistake.  The  rule  at  common  law,  was,  that  if 
one  of  two,  or  more,  joint  debtors  died,  his  executor,  or  administrator,  was  at 
Taw  discharged,  and  the  survivor  alone  could  be  sued.  (1  Chitty^a  Fl.  87.) 
Th6  recovery  against  Smith  alone  did  not,  under  our  statutes  relating  to  the 
estates  of  deceased  persons,  release  the  estate  of  Fox  from  liability  over  to. 
Smith,  or  the  holder  of  the  note. 

It  is  not  necessary  to  decide,  in  this  case,  whether  an  administrator  can  use 
the  means  of  the  estate  in  buying  paper,  as  the  question  is  not  in  it.  The 
intestate  was,  at  his  death,  liable  to  the  holder  of  the  paper.  If  the  co-indorser 
paid  the  whole,  the  estate  was  liable  to  contribute.  If  nothing  was  collected 
of  Smith,  the  estate  was  liable  for  the  whole  amount,  and  the  plaintiff  had  the 
right  to  take  it  up,  and  prosecute  the  parties  liable  over  to  her,  upon  it 

The  judgment  should  be  affirmed. 

[Decided  at  the  Qbhbbal  Tbbk,  at  Syracuse,  in  April,  1862.  Present 
MvBm^  P.  J.,  and  Margan  and  Bacon^  Justices.] 
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to  do  80.  Upon  DO  principle,  in  such  a  case,  could  resort 
be  had  to  parol  proof  of  its  contents. 

II.  The  defendant  Walter  Schram  was  "  a  party  to  the 
action.''  He  was  served  with  the  summons  and  complaint 
The  other  defendants,  in  their  answer,  characterize  him  as 
*Hhe  defendant  Walter  Schram."  His  character  as  a 
*' party  to  the  action'*  is  not  determined  by  the  question 
of  whether  or  not  he  appears  or  defends.  The  test  is, 
was  he  served  ?  K  he  was,  the  fact  makes  him  a  party. 
Civil  actions  ^'  shall  be  commenced  by  the  service  of  a  sum- 
mons." (CodBy  §  128.)  A  person  served  with  process  is  a 
party  to  the  action,  and  this  irrespective  of  the  question 
of  appearaice.  (Robinson  v.  Frosty  14  Barb.  536.  See  aleo 
1  £o8w.  636.) 

in.  The  defendant  Schram,  being  a  party  to  the  action, 
was  incompetent,  under  section  399  of  the  Code,  to  testify, 
either  in  his  own  behalf  orin  behalf  of  any  other  party,  to  any 
transaction  had  personally  between  him  and  the  deceased. 
1.  The  language  of  section  399  is  too  explicit  to  admit  of 
doubt  as  to  its  meaning.  By  its  express  letter,  any  person 
who  is  a  party  is  prohibited  from  testifying,  "  in  respect  to 
any  transaction  had  personally  between  the  deceased  per- 
son and  the  witness."  2.  The  language  of  the  offer  is  to 
prove  the  alleged  usury,  "by  personal  communication  and 
transaction  had  by  the  witness  with  the  said  Genet,  de- 
ceased." This  is  the  precise  thing  which  the  statute  pro- 
hibits. 3.  Section  8,  of  chapter  276,  Session  Laws  of  1832, 
(page  489,)  is  repealed  by  section  399  of  the  Code.  This 
was  distinctly  held  at  general  term,  in  the  fifth  district,  in 
Fox  V.  Olarky  {ante  p.  216,  note.)  In  that  case  the  plaintiff 
was  administratrix  of  her  husband's  estate.  The  action 
was  on  a  note  for  $1500,  made  by  Clark  and  indorsed  by 
the  other  defendants.  There,  as  here,  the  defense  was 
usury.  Clark  was  there  called  as  a  witness,  just  as  Schram 
is  here.  The  proof  was  that  the  intestate  and  one  Smith 
were  in  company,  in  the  business  of  lending  money  and 
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negotiating  notes  at  excessive  rates.  On  the  trial  before 
Judge  MuLLiN,  at  the  Jefferson  circuit,  in  June,  1861,  the 
indorsers  called  Clark  as  a  witness,  and  offered  to  prove 
by  him :  (1.)  That  he  agreed  with  Fox,  deceased,  to  pay 
him  and  Smith  $30  shave  on  the  note  for  three  months. 
Excluded  with  exception.  (2.)  That  he  had  the  like  nego- 
tiation and  agreement  with  Smith,  who  agreed  for  himself 
and  Fox,  and  that  Smith  went  to  a  bank  with  him  and 
procured  the  money,  and  received  the  $30  shave,  but  that 
this  last  transaction  was  had  in  the  presence  of  Fox.  Ex- 
cluded with  exception.  (3,)  These  offers  were  specially 
made,  not  in  behalf  of  Clark,  but  of  the  indorsers.  Ex- 
eluded  with  exception.  A  verdict  for  the  plaintiff  was 
ordered,  and  the  indorsers  appealed.  The  case  was  very 
fully  argued,  and  was  held  over  till  the  next  term,  and 
carefully  examined.  An  elaborate  opinion  was  written  by 
Judge  MuLLiN,  concurred  in  by  the  full  bench,  affirm- 
ing this  judgment.  The  points  distinctly  ruled,  were: 
(1.)  That,  as  between  the  plaintiff  and  the  indorsers,  Clark 
must  be  regarded  as  a  "party."  (2.)  That  by  section  399 
of  the  Code,  section  8  of  chapter  276  of  the  Session  Laws 
of  1832,  (page  489,)  was  repealed.  (3.)  That,  being  a  party, 
Clark  was  prohibited  by  section  399,  from  testifying  in 
behalf  the  indorsers,  to  any  of  the  matters  offered  to  be 
proved. 

IV.  The  case  of  Fox  v.  Clark  et  alj  had  in  it  the  addi- 
tional elements  that  the  plaintifiMent  herself  to  the  alleged 
usurers,  as  plaintiff,  to  enable  them  to  exclude  the  evidence 
of  usury,  and  that  Clark,  being  hopelessly  insolvent,  was 
made  a  defendant  for  no  other  purpose  than  to  exclude  his 
testimony;  and  still  that  judgment  was  affirmed. 

Bff  the  C<mrty  Johnson,  J.  The  testimony  offered  by 
the  defendants,  of  the  witness  Schram,  was  properly  re- 
jected. He  was  the  maker  of  the  note  on  which  the 
action  was  brought,  and  a  party  defendant  in  the  action. 


! 
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The  note  was  given  to  the  plaintiff's  testator,  and  the  offer 
was  to  prove,  by  this  witness,  that  the  note  was,  at  the 
time  the  same  was  miide,  infected  with  usury ;  and  also 
that  the  time  of  payment  had  been  extended  by  an  agree- 
ment between  the  testator,  in  his  lifetime,  and  the  witness. 
This  was  clearly  inadmissible,  as  between  the  defendants 
and  the  plaintiff,  who  was  prosecuting  and  carrying  on 
the  action  in  her  representative  capacity.  It  makes  no 
difference  that  the  action  was  commenced  by  the  testator 
in  his  lifetime,  and  at  the  time  of  the  trial  was  continued 
in  the  name  of  the  present  plaintiff,  only.  The  testimony 
was  offered  against  the  plaintiff  as  executrix,  and  the  stat- 
ute is  explicit,  that  **  no  party  to  an  action  or  proceeding, 
shall  be  examined  as  a  witness  in  regard  to  any  personal 
transaction  or  communication  between  such  witness  and 
a  person'  at  the  time  of  such  examination  deceased,"  &c.y 
"against  the  executor,"  &c.  The  witness  was  clearly  a 
party  to  the  action.  The  action  was  commenced  against 
him  and  the  other  two  defendants  by  the  service  of  a  sum- 
mons in  which  all  were  named,  and  which  was  served 
upon  all.  The  .fact  that  the  witness  did  not  appear  nor 
put  in  an  answer,  but  suffered  default,  did  not  operate  to 
sever  the  action,  or  to  discontinue  it  as  to  him.  He  was 
still  a  party.  Kor  did  the  release  executed  to  the  witness 
by  the  other  defendants,  affect  the  question. 

The  defendants  could  not,  by  any  act  of  their  own, 
change  the  statute,  or  take  away  the  rights  of  the  plaintiff 
under  it.  The  defendants  were  properly  joined  in  the  ac- 
tion, as  parties  defendants,  under  section  120  of  the  Code, 
and  there  had  been  no  several  judgment  against  the  party 
offered  as  a  witness ;  nor  was  it  a  case  in  which  the  action 
could  have  been  divided  into  several  actions,  under  sec- 
tion 172  of  the  Code.  Under  section  274  of  the  Code,  the 
court  is  authorized,  in  its  discretion,  to  render  judgment 
against  one  or  more  of  several  defendants,  leaving  the 
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action  to  prooeed  against  the  other  defendants,  whenever 
a  several  judgment  may  be  proper.  But  it  is  all  in  the 
same  action,  and  the  parties  to  such  action  remain  un- 
changed, even  in  that  case. 

The  defendants*  counsel  seem  to  rely  upon  section  2  of 
abfipter  211  of  the  act  of  1835,  amending  the  act  of  1832, 
which  provided  that  where  default  was  obtained  against 
part  of  the  defendants,  the  plaintifis  might  proceed  against 
the  other  parties,  in  the  same  manner  as  if  the  suit  had 
been  commenced  against  such  other  parties,  and  the  action 
should  be  thereby  severed.  But  this  statute  has  clearly 
been  superseded  and  abrogated  by  the  Code.  It  is  incon- 
sistent with  the  provisions  of  the  Code,  and  therefore  re- 
pealed by  section  468. 

The  Code  has  provided  in  what  cases,  and  in  what  man- 
ner, actions  may  be  severed.  The  ^witness  having  been 
served  with  the  process,  was  a  party  to  the  action,  whether 
he  appeared  and  answered,  or  not;  and  being  a  party,  was 
incompetent  .  « 

The  other  question  is,  whether  the  defendants  should 
have  been  allowed  to  prove  the  entries  made  by  the  notary 
in  his  book,  without  producing  the  book.  The  notary 
had  testified,  from  a  memorandum  made  by  him  on  the 
note,  that  it  was  protested  July  16,  1864,  which  was  in 
due  time.  The  defendants  offered  to  prove  by  a  witness 
who  had  some  time  previously  seen  the  book,  that  the 
entry  therein  by  the  same  notary  was  a  protest  on  the  15th 
of  July,  instead  of  the  16th.  The  book  was  shown  to  have 
been  in  the  possession  of  a  third  person  when  thus  seen 
by  the  witness.  It  was  not  shown  to  have  been  lost,  or 
kept  out  of  the  way.  The  book  was  the  best  evidence  of 
the  entries  therein;  and  if  the  entries  were  competent  for 
any  purpose,  the  book  should  have  been  produced,  or 
shown  to  have  been  lost,  before  parol  evidence  of  the  en- 
tries was  allowable. 

Vol,  LXI.  J5 
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The  motion  for  a  new  trial  was  properly  denied  at 
special  term,  and  the  order  must  be  affirmed. 

MuLLiN,  P.  J.,  having  tried  the  cause,  and  made  the 
order  appealed  from,  did  not  sit  in  the  case. 

[FouKTH  Dbpabtueht,  Gbubbal  Tbbk,  at  Syracuse,  November  18,  1871. 
Johnson  and  TdUottf  Jostices.] 


-♦♦♦- 


Thomas  Larkin,  plaintiff  in  error,  vs.  The  Peoplb,  defend- 
ants in  error. 

In  order  to  give  the  court  jurisdiction  to  try  an  ofiense  committed  on  board  a 
boat  upon  a  canal,  or  in  respect  to  t^e  cargo  or  lading  of  such  boat,  it  is 
necessary,  under  title  4,  chapter  2,  part  4  of  the  Revised  Statutes,  (2  R,  8. 
727,  ^  44,)  as  amended  by  chapter  481  of  the  Laws  of  1860,  that  it  should  be 
alleged  in  the  indictment  that  the  offense  was  committed  "on  board  the  boat 
or  vessel,"  and  that  the  boat  or  vessel,  on  that  trip  or  voyage,  had  passed 
through  some  part  of  the  county  where  the  indictment  was  found ;  and  also 
to  prove  both  facts,  upon  the  trial. 

'Where,  in  an  indictment  found  and  tried  in  Erie  county,  for  a  crime  alleged  to 
have  been  committed  at  L.  in  the  county  of  Herkimer,  it  was  charged  that 
the  Clime  was  committed  at  L.,  on  board  a  "  canal  boat  which  was  a  vessel 
called  *  *  *  navigating  the  Erie  canal,  as  aforesaid,  being  a  vessel,  in 
the  course  of  this  same  voyage  and  trip,  and  which  bad  been  navigated 
through  a  part  of  the  county  of  Erie  aforesaid,  and  also  through  the  said 
county  of  Herkimer;"  and  it  was  proved,  upon  the  trial,  that  the  boat 
named  was  navigating  the  Erie  canal,  and  in  the  course  of  that  trip  or  voy- 
age had  passed,  on  such  canal,  through  a  part  of  Erie  county ;  but  there  was 
no  evidence,  whatever,  to  prove  that  the  offense  charged,  if  any  such  had 
been  committed  at  L.,  had  been  committed  on  board  the  canal  boat,  as 
charged ;  S^  that  this  was  sufficient  to  reverse  a  judgment  of  conviction, 
upon  the  ground  of  an  entire  want  of  jurisdiction  in  the  court,  on  the  facts 
proved,  to  render  it,  or  to  entertain  the  case,  after  the  people  had  gone 
through  with  their  evidence. 

Where  an  advance  was  made  by  shippers,  to  a  carrier  of  goods  upon  the  canal,  on 
account  of  the  freight,  in  the  form  of  a  check  indorsed  payable  to  the  order  of 
M.,a  third  person ;  it  having  been  made  out  in  that  form  at  the  carrier's  request, 
for  the  express  purpose  of  enabling  him,  with  it,  to  pay  a  debt  be  owed  M. ; 
and  such  check  was  delivered  by  the  carrier  to  M.,  accordingly ;  it  tra»  held 
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that  the  persons  making  the  advanoe  most  be  deemed  to  bi^ve  assented,  by 
the  very  terms  of  the  check  by  which  it  was  made,  that  M.,  and  not  the  car- 
rier or  any  one  else,  should  order  as  to  the  disposition  of  it ;  and  that  for 
such  delivery  of  the  check  to  M.  no  indictment  would  lie  agauist  the  carrier, 
under  the  provisions  of  the  Revised  Statutes  relative  to  embezzlement,  &c., 
by  carriers,  (2  JR.  S.  679,  (  62,)  as  amended  by  the  act  of  1862.  {Laws  of 
1862,  cA.  729.) 

WRIT  of  error  to  the  Erie  county  court  of  sessions. 
The  plaintiff  in  error  was  tried  before  the  court  of 
sessions  in  and  for  the  county  of  Erie,  in  March,  1870, 
upon  an  indictment  for  embezzlement,  under  the  follow- 
ing provisions  of  chapter  729  of  the  laws  of  1865,  to  wit: 
"  And  if  any  carrier  or  other  person  who  shall  have  received 
any  advance  for  the  cost  or  price  of  freight  upon  any 
property  received,  or  to  be  received  for  transportation  or 
carriage,  or  who  shall  have  received  any  advance  for  the 
payment  of  toUs^  or  for  the  payment  of  any  other  public 
or  private  charge  upon  the  right  of  transit,  shall,  without 
the  assent  of  the  person  making  such  advance,  convert  or 
apply  the  said  advance  to  his  own  use,  or  to  any  other  pur- 
pose than  that  for  which  said  advance  was  made,  or  shall 
secrete  the  same,  or  shall  refuse  to  apply  the  same  to  the 
purpose  for  which  he  received  the  same,  shall,  upon  con- 
viction thereof,  be  deemed  guilty  of  embezzlement,  and 
shall  be  punished  in  the  manner  prescribed  by  law,  for 
feloniously  stealing  property  of  the  value  of  the  advance 
so  converted  or  applied,  or  secreted." 

The  indictment  charged  that  on  the  25th  day  of  Sep* 
tember,  1868^  Larkin  was  a  carrier  and  master  of  the  canal 
boat  B.  G.  Palmer^  engaged  in  navigating  the  Erie  canal. 
That  on  that  day  he  received  from  James  M.  Matthews 
and  Rufus  H.  Beckwith,  a  cargo  of  corn,  to  be  transported 
from  Buffalo  to  New  York  city,  and  as  an  advance  upon  the 
price  of  freight  thereof,  they  advanced  to  him,  and  he  re- 
ceived from  them,  the  sum  of  $330,  (the  first  count  alleging 
the  sum  to  have  been  in  checks,  and  the  second  county  in 
currency,)  **  for  the  purpose  of  being  applied  to  the  pay- 
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inent  of  the  current  expenses  of.  navigating  said  canal  boat 
with  Aid  cargo,  from  said  city  of  Buffalo  to  New  York 
city;  and  that  he  did  thereafter,  in  the  course  of  the  trip, 
at  Little  Fallsj  in  Herkimer  county,  convert  the  money  to 
his  own  use,  aiid  refuse  to  apply  the  same  to  the  purpose 
for  which  he  received  the  same,  with  intent  to  defraud. 

In  1869  the  prisoner  was  captain  and  owner  of  the  canal 
boat  R.  C.  Palmer,  On  September  25th  he  applied  to  R  H. 
Beckwith  &  Co.,  at  Buffalo,  for  a  cargo  of  corn,  which  was 
procured  and  loaded  upon  said  boat,  to  be  transported  to 
New  York,  by  the  prisoner,  for  thirteen  cents  a  bushel. 
Beckwith  &  Co.  advanced  within  $80  of  the  entire  freight, 
after  deducting  insurance,  commission,  and  a  prior  indebt- 
edness of  the  prisoner  to4;hem,  by  giving  to  the  prisoner 
two  checks  on  Rochester  and  Syracuse  collectors,  respect- 
ively, for  tolls,  and  one  check  of  $130.25,  payable  to  bearer, 
and  one  other  check  for  $200,  payable  to  the  order  of 
C.  Myers.  The  evidence  was  conflicting  as  to  whether  or 
not  the  prisoner  said  he  wanted  the  $200  check  to  pay  to 
Myers  on  a  mortgage  upon  the  boat.  C.  Myers,  to  whose 
order  the  $200  check  was  payable,  held  a  mortgage  on  the 
boat,  and  fived  in  Rochester.  The  prisoner  lived  in  Brock- 
port.  The  boat  was  loaded  with  7505  bushels  corn,  and 
left  Buffalo  within  a  day  or  so  after  it  was  loaded.  The 
prisoner  went  with  it,  and  at  Rochester  gave  the  $200 
check  to  said  Myers,  the  proceeds  to  be  applied  as  pay- 
ment on  the  said  mortgage.  The  boat  was  delayed  by 
reason  of  breaks  in  the  canal,  and  only  reached  Little  Falls 
about  thirty  days  after  leaving  Buffalo,  where  the  prisoner 
caused  the  corn  to  be  taken  from  the  boat,  on  account  of 
said  corn  being  hot,  and  afterwards  refused  to  reload  said 
corn  unless  Beckwith  &  Co.  would  pay  the  warehouse 
charges  at  Little  Falls,  and  did  not  in  fact  thereafter  reload 
said  corn,  nor  did  he  return  to  Beckwith  &  Co.  any  part 
of  the  advances  made  by  them, .  the  same  having  been 
wholly  expended  in  paying  the  expenses  of  running  said 
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boat  to  Little  Falls,  except  the  said  |^00  check.  The 
prisoner  had  notified  Beckwith  &  Co.  that  he  should  have 
the  corn  unloaded  from  his  boat  on  account  of  its  being 
hot,  and  injuring  the  boat,  prior  to  its  being  so  removed. 
The  corn  was  hot  and  caked  to  a  depth  of  three  to  five  feet, 
when  unloaded  from  boat.  After  unloading,  the  prisoner 
returned  with  his  boat  to  Brockport,  and  afterwards  came 
to  Buffalo,  and  was  awested  on  the  complaint  of  Beckwith 
k  .Co.,  indicted  as  before  stated,  tried  and  convicted,  and 
sentenced  to  one  year's  imprisonment  at  Auburn,  at  hard 
labor. 

When  testimony  on  the  part  of  the  people  was  closed, 
the  counsel  for  the  prisoner  moved  that  the  prisoner  be 
discharged,  on  the  grounds  that  there  was  not  sufficient 
evidence  to  authorize  his  conviction  upon  the  said  indict- 
ment. The  court  denied  the  motion,  and  refused  to  dis- 
charge the  prisoner;  to  which  ruling  and  refusal  the 
counsel  for  the  prisoner  excepted.  The  counsel  asked  the 
court  further  to  rule  and  decide  that  the  prosecution  had 
failed  to  establish  the  commission  of  any  offense  by  the 
prisoner,  as  alleged  in  said  indictment.  The  court  refused 
so  to  rule  and  decide,  and  the  prisoner's  counsel  excepted 
to  such  refusal.  The  counsel  for  the  prisoner  further  asked 
the  court  to  rule  and  decide  that  the  prosecution  had 
failed  to  establish  the  conversion  or  misappropriation  by 
the  prisoner  of  any  advance  made  to  him  for  the  cost  or 
price  of  freight  upon  the  corn  received  by  him  for  trans- 
portation, or  the  application  of  the  said  advance  to  any 
other  purpose  than  that  for  which  the  same  was  made, 
without  the  assent  of,  and  with  intent  to  defraud  the  per- 
sons making  such  advance.  The  court  refused  so  to  rule 
and  decide ;  to  which  refusal  the  counsel  for  the  prisoner 
excepted.  The  counsel  for  the  prisoner  further  requested 
the  court  to  rule  and  decide  that  no  offense  had  been 
proved  which  the  said  court  had  jurisdiction  to  try.     The 
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court  refused  so  to  rule  and  decide ;  to  which  refusal  the 
counsel  for  the  prisoner  also  excepted. 

At  the  close  of  the  evidence  the  court  charged  the  jury, 
among  other  things,  "  that  the  only  question  for  them  to 
determine  was,  whether  the  check  of  $200  was  given  to 
said  prisoner  as  an  advance  for  the  price  of  freight  upon 
his  cargo  of  corn,  and  for  the  purpose  of  meeting  the  cur- 
rent expenses  of  the  trip  to  New  York,  and  whether  the 
same  was  appropriated  to  other  purposes  thaA  that  for 
which  the  same  was  advanced,  without  the  assent,  and 
with  intent  to  defraud  the  persons  advancing  the  same." 

The  jury  having  found  the  prisoner  guilty,  his  counsel 
moved  for  a  new  trial  upon  the  merits,  upon  the  ground  that 
the  conviction  was  against  the  weight  of  evidence.  The 
court  refused  such  motion,  and  the  prisoner's  counsel  ex- 
cepted. The  counsel  for  the  prisoner  further  moved  that  a 
new  trial  be  granted,  upon  the  ground  that  there  was  no 
proof  of  the  conversion  or  appropriation  of  any  of  the  ad- 
vances made  to  the  prisoner,  and  especially  of  the  said 
check  for  $200,  without  the  assent,  and  with  intent  to  de- 
fraud the  persons  advancing  the  same.  The  court  refused 
to  grant  a  new  trial  upon  the  grounds  aforesaid ;  to  which 
refusal  the  counsel  for  the  prisoner  excepted. 

• 

A.  P,  Laningj  for  the  plaintiff  in  error. 

I.  The  court  erred  in  refusing  to  rule  and  decide  that 
^'  no  offense  had  been  proved  which  the  said  court  had 
jurisdiction  to  try."  1.  The  evidence  does  not  show  that 
any  offense  was  committed  in  the  county  of  Erie ;  nor  is 
it  so  alleged  in  the  indictment  This  indictment  was  evi- 
dently intended  to  be,  and  was,  drawn  with  reference  to 
the  provisions  of  chapter  431  of  the  laws  of  1860.  It  will 
hardly  be  contended  that  an  indictment  for  converting 
advances  made  as  the  cost  and  price  of  freight,  and  for 
refusing  to  apply  the  same  to  the  purpose  for  which  they 
were  received,  with  intent  to  defraud  the  party  making 
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Buch  advauces,  has  any  reference  whatever  to  the  words, 
"  or  in  respect  to  any  portion  of  the  cargo  or  lading  of 
any  boat  or  vessel/'  as  used  in  this  statute.  To  confer 
jurisdiction  to  try  the  case,  the  indictment  must  charge 
the  offense  to  have  been  committed  at  some  place  within 
the  county  where  the  indictment  is  found,  or  to  have  been 
committed  on  board  a  vessel  navigating  a  river,  lake  or 
canal,  which  river  or  canal  passes  through  the  county  in 
which  the  trial  is  sought  to  be  had.  The  indictment  in 
this  case  does  charge  the  offense  to  have  been  comtnitted 
"  at  the  village  of  Little  Falls,  in  the  county  of  Herkimer, 
on  board  of  the  said  canal  boat,  which  was  a  vessel  called 
*  R;  C.  Palmer,'  navigating  the  Erie  canal,  as  aforesaid.'* 
There  is  no  evidence  whatever  that  any  of  the  w#dngs 
charged  were  done  on  board  said  canal  boat,  or  on  board 
any  other  vessel  on  said  canal  or  elsewhere.  If  the  re- 
fusal of  the  prisoner,  when  at  Little  Falls,  to  take  the 
cargo  through  to  New  York,  or  to  refund  the  freight  ad- 
vanced, was  the  felonious  conversion  charged  in  the 
indictment,  then  the  testimony  of  Matthews,  one  of  the 
complainants,  detailing  what  occurred,  shows  that  such 
conversion  did  not  take  place  on  board  any  vessel.  The 
witness  says :  '^  Had  a  talk  with  Larkin  at  his  boat ;  not 
on,  but  at  his  boat;  that  we  had  advanced  him  all  his 
freight  up  to  $50,  and  told  him  that  I  wanted  him  to  take 
that  cargo  to  New  York,  according  to  the  bill  of  lading, 
and  he  declined  to  do  it,  or  to  refund  any  money.  There 
was  nothing  else  said  at  that  time  on  that  subject." 

It  may  be  claimed  that  the  refusal  of  the  prisoner,  when 
in  Buffalo,  to  take  the  corn  to  New  York,  or  to  give  back 
the  advances,  constituted  a  conversion,  and  that  such  con- 
version being  the  offense  charged,  was  committed  within 
the  county  of  Erie,  and  therefore  the  court  had  jurisdic- 
tion, without  proof  that  the  offense  was  committed  on 
board  a  vessel  navigating  the  canal,  etc.  If  the  evidence 
establishes  such  a  state  of  facts,  then  the  court  erred  in 
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refasiog  to  discharge  the  piisoiier,  '^  on  the  grounds  that 
there  was  not  sufficient  evidence  to  authorize  his  coutIc- 
tion  upon  the  indictment,"  and  also  because  ''  the  prose* 
oution  had  failed  to  establish  the  commission  of  any 
offense  by  the  prisoner,  as  alleged  in  said  indictment.*' 
Between  the  charge  of  a  conirersion  of  certain  property, 
by  the  prisoner,  on  board  a  canal  boat  at  Little  Falls,  ivt 
the  oounty  of  Herkimer,  and  proof  of  a  conversion  of  the 
same  property  in  the  county  of  Erie^  there  is  a  fatal  vari- 
ance^ '  The  foregoing  objections  presented  that  precise 
question  for  the  court  to  rule  and  decide,  and  the  court 
erred  in  its  decision  thereon.  But  if  there  was  any  con- 
version in  this  case,  it  was  when  the  $200  check  was 
deli^red  by  the  prisoner  to  C.  Myers,  at  the  city  of 
Brocheater ;  and  over  that  offense  the  courts  of  Erie  county 
had  no  jurisdiction.  It  is  of  no  consequence  what  the 
prisoner  may  have  said,  or  done,  or  refused  to  do,  at 
Buffalo,  or  at  Little  Falls,  after  he  had  parted  with  the 
possession  of  the  check.  If,  in  parting  with  it  he  had 
been  guilty  of  a  conversion,  he  could  not  afterwards  have 
converted  it  without  its  having  again  come  into  his  pos- 
session, or  under  his  control.  The  check  was  not  in  the 
possession  of  the  prisoner  wben  either  of  the  demands 
upon  him  was  made. 

n.  The  evidence  fails  to  establish  any  conversion  as 
charged  in  the  indictment.  Under  the  charge  of  the 
court  the  only  question  for  the  jury  to  determine  related 
to  the  (200  check. 

That  check  reads  as  follows,  viz  : 

"Buffalo,  Sept.  26,  1869. 

Farmers  and  Mechanics'  National  Bank,  Buffalo,  pay 
John  Sim  Peter,  or  order,  two  hundred  dollars,  and  charge 

R.  H.  Bbcewixh  &  Co. 

Indorsed^  *  Pay  to  the  order  of  C.  Myers.* 

John  Sim  Psxek." 


STBACUSK-NOVKMBER,  1871.  333 

L«rkiifr  V,  ThQ  People. 

Peter  was  bookkeeper  for  Beckwith  &  Go.^  and  drew 
the  check  and  delivered  it  to  the  prisoner,  indorsed  aA 
above.  The  prisoner  delivered  this  $200  cheek  to  C 
Myers,  to  whose  order  it  was  payable.  By  the  very  teraw 
of  the  check,  and  of  the  indorsement  thereon,  Myers  was 
entitled  to  receive  the  check,  and  the  prisoner  could  have 
been  guilty  of  no  wrong  in  the  act  of  delivering  the  check 
to  him.  To  have  retained  the  check,  in  his  own  hands, 
refnsing  to  apply  it  to  the  purposes  for  which  be  received 
it,  might  have  been  a  conversion  of  the  check,  but  deliver- 
ing it  to  Myers  was  no  conversion.  Ifo  matter  what  direc- 
tions the  prisoner  gave  to  Myers,  when  he  delivered  to 
him  the  check,  such  delivery  in  itself  was  lawful  and 
right,  and  the  act,  being  legal,  was  not  rendered  illegal  by 
anything  the  prisoner  may  have  said  to  Myers  at  the 
time.  The  delivery  of  the  check  to  Myers  not  being  an 
act  of  conversion,  words  accompanying  the  delivery  could 
not  constitute  such  act  a  conversion  of  the  check  by  the 
prisoner.  The  delivery  of  the  check  to  Myers  as  a  pay- 
ment on  the  mortgage,  would  only  operate  as  an  appro- 
priation by  the  prisoner,  of  the  moneys  to  be  thereafter 
received  by  Myers,  on  the  check,  to  such  payment.  The 
delivery  of  the  check,  with  directions  to  apply  the  same 
to  such  payment,  may  have  been  a  wrongful  conversion 
of  the  moneys  actually  received  thereon,  if  the  same  were 
so  applied,  for  which  the  prisoner  could  be  held  to  answer ; 
but  it  was  for  the  conversion  of  the  check,  and  not  of  the 
proceeds  thereof,  that  the  prisoner  was  convicted. 

Nor  can  it  be  said  that  the  prisoner  did,  *^  feloniously, 
utterly  refuse  to  apply  the  said  check  to  the  purpose  for 
which  he  received  the  same,'*  when,  in  contemplation  of 
law,  the  check  was  to  be  delivered  to  Myers;  was  only 
payable  on  his  order ;  and  was  delivered  to  the  prisoner 
with  the  knowledge  of  all  the  parties,  that  it  would  not  be 
available  for  any  purpose  until  delivered  to^  and  indorsed 
by,  Myers. 
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Lyman  K,  BasBy  (district  attorney,)  for  the  defendants 
in  error. 

I.  The  court  had  jurisdiction  of  the  offense  charged  and 
proven.  (2  K  8.  727,  §  44,  a«  amended  in  1860,  eh.  431.) 
The  proof  tended  to  show  that  the  acts  constituting  the 
offense,  prohibited  by  the  statute,  took  place  on  the  boat. 
The  witness,  Matthews,  saw  the  prisoner  discharging  the 
cargo  from  the  boat,  &;c.  Larkin  was  the  master,  and  in 
the  personal  management  and  conduct  of  the  boat.  The 
act  of  discharging  the  cargo,  was  then  and  there  a  refusal 
to  apply  the  advances  to  the  purpose  for  which  they  were 
received.  There  is  not  any  evidence  (other  than  the  pris- 
oner's testimony)  that  he  did  not  then  have  his  advances. 
All  the  evidence  in  the  case,  (the  prisoner's  testimony  only 
excepted,)  showing  any  acts  upon  which  the  embezzle- 
ment could  be  predicated,  relates  to  the  discharge  of  the 
cargo  at  Little  Falls,  and  to  the  prisoner's  refusal  there, 
and  at  Buffalo,  to  apply  the  money  to  the  purpose  for  which 
he  received  it,  or  to  account  for  it:  {Arch.  Or,  PI,  70,  n. 
Bex  V.  Hohaon,  1  Ea^Vs  P.  C,  24,  R.  &  By.  56.  Bex  v.  Taylor, 
B.  &  By.  63.  2  Bussell  on  Grimes,  189, 190.)  There  being 
evidence  sufficient  to  warrant  finding  the  embezzlement  on 
the  boat  at  Little  Falls,  it  was  not  error  for  the  court  to  re- 
fuse to  rule  "  that  no  oft'ense  had  been  proved,  which  the 
said  court  had  jurisdiction  to  try."     (Whart.  G,L,  §  1939.) 

XL  The  evidence  offered  by  the  people,  tending  to  show 
the  expenses  incurred  by  the  prisoner  in  navigating  his 
boat  to  Little  Falls,  was  competent.  It  was  not  in  their 
power  to  make  the  proof  in  any  other  manner.  The  dis- 
position which  the  prisoner,  in  fact,  had  made  of  the  ad- 
vances, was  only  known  to  himself. 

III.  The  only  questions  brought  here,  are  such  as  are 
raised  by  exceptions  taken  on  the  tridl.  There  is  not  any 
power  here  to  review  questions  of  fact.  The  jury  has  de- 
termined those.  At  common  law  a  new  trial  could  not  be 
granted  on  the  merits  in  criminal  cases.     (1  Chitty's  (7.  L, 
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532.)  The  power  to  grant  new  trials  on  exceptions  is 
expressly,  and  for  the  first  time,  conferred  on  the  Supreme 
Court  by  the  Revised  Statutes,  in  1830.  (2  E.  S.  736,  §§  21 
to  27 ;  741,  §  24.  2  Graham  dt  W.  on  New  Trials,  80.)  The 
only  power  to  grant  new  trials  on  the  merits  in  criminal 
cases^  given  in  the  Supreme  Court,  was  by  laws  of  1865, 
page  613,  section  3,  relating  to  capital  cases  only.  (Quimbo 
Appo  case,  20  N.  T.  531.  Willis  case,  32  id.  715.  Rogers 
ease,  3  Park,  (7.  R.  632.)  The  exceptions  taken  at  the  close 
of  the  case,  on  the  motion  for  a  new  trial,  were  therefore 
not  well  taken. 

By  the  Court,  Johnson,  J.  The  plaintiff  in  error  was  in- 
dicted, tried  and  convicted  in  the  court  of  sessions  of  Erie 
county,  for  a  crime  charged  in  the  indictment  to  have 
been  committed  at  the  village  of  Little  Falls,  in  the  county 
of  Herkimer.  It  was  charged  in  ^he  indictment  that  the 
crime  was  committed  at  the  aforesaid  place,  on  board  a 
"  canal  boat,  which  was  a  vessel  called  R,  0.  Palmer,  nav- 
igating the  Erie  canal  as  aforesaid,,  which  said  boat,  being 
a  vessel,  in  the  course  of  this  same  voyage  and  trip,  had 
been  navigated  through  a  part  of  the  county  of  Erie  afore- 
said, and  also  through  the  said  county  of  Herkimer." 

It  was  necessary,  in  order  to  give  the  court  jurisdiction 
to  try  the  offense,  that  it  should  be  alleged  in  the  indict- 
ment, that  the  crime  was  committed  ^^on  board  the  boat 
or  vessel,"  and  that  the  boat  or  vessel,  on  that  trip  or  voy- 
age, had  passed  through  some  part  of  Erie  county;  and 
also  to  prove  both  facts  upon  the  trial.  (2  R,  S.  727,  §  44, 
as  amended  by  ch  431  of  the  Laws  of  1860.) 

It  was  proved,  upon  the  trial,  that  the  boat  in  question 
was  navigating  the  Erie  canal,  and  in  the  course  of  that 
trip  or  voyage  had  passed  from  Buffalo,  on  the  canal, 
through  a  part  of  Erie  county ;  but  there  was  not  a  particle 
or  shadow  of  evidence  to  prove  that  the  crime  charged,  if 
any  such  had  been  committed  at  the  place  named  in  the 
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county  of  Herkimer,  had  been  committed  on  board  the 
canal  boat,  as  charged.  The  question  of  the  jurisdiction 
^  of  the  conrt  to  entertain  and  try  the  offense,  was  raised  in 
various  forms  during  the  trial,  and  decided  against  the 
plaintiff  in  error.  The  only  testimony  in  the  whole  case 
on  which  to  base  the  slightest  pretense  that  the  checks 
had  been  converted  by  the  plaintiff*  in  error  to  his  own  use, 
at  Little  Falls,  in  the  county  of  Herkimer,  shows  expressly 
that  it  was  not  on  board  the  boat;  and  the  whole  case 
shows  that  if  the  checks,  or  either  of  them,  had  been  un- 
lawfully applied  or  converted  by  the  plaintiff  in  error,  it 
was  not  on  board  the  boat,  or  elsewhere  in  the  county  of 
Herkimer. 

This  is  sufficient  to  reverse  the  judgment,  upon  the 
ground  of  an  entire  want  of  jurisdiction  in  the  court,  upon 
the  focta  proved,  to  render  it,  or  to  entertain  the  case  after 
the  people  had  gone  thrdugh  with  their  evidence. 

But  it  would  not  be  difficult,  I  think,  to  show  conclu- 
sively, were  it  necessary,  that  upon  the  undisputed  facts 
appearing  upon  all  the  evidence,  no  offense  whatever  had 
been,  anywhere,  committed  by  the  plaintiff  in  error,  even 
under  that  most  remarkable  and  extraordinary  amendment 
to  that  section  of  the  Revised  Statutes  relating  to  embezzle- 
ment by  carriers  and  other  persons  entrusted  with  the 
goods  and  property  of  others  to  be  transported  or  carried 
for  hire,  (2  E.  S.  679,  §  62,)  by  chapter  729  of  the  session 
laws  of  1865.  By  this  amendment,  a  carrier  of  goods  who 
has  received  the  whole  or  any  part  of  the  price  for  the 
carriage  op  transportation  of  the  same,  in  advance,  and 
shall  apply  the  same  to  his  own  use,  or  to  any  other  pur- 
pose than  that  for  which  the  advance  was  made,  without 
the  consent  of  the  person  making  the  advance,  '^or  shall 
refuse  to  apply  the  same  to  the  purpose  for  which  he  re- 
ceived the  same,''  is  to  be  deemed  guilty  of  embezzlement, 
and,  ou  conviction,  punished  in  the  manner  prescribed  by 
law  for  feLouiously  stealing  the  property  of  another,  to  the 
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Bame  ftmoant  and  valad.  The  money  which  a  carrier  re-> 
ceives  as  the  price  for  the  carriage  or  transportation  of  the 
goods,  npou  his  contract,  is  undeniably  his  own  money, 
and  yet  here  is  a  statute  which  makes  the  use  of  that 
money  by  its  owner,  in  some  way  other  than  that  contem- 
plated by  the  parties  when  the  advance  was  made,  a  crime 
equal  to  a  theft  of  the  same  amount  or  value  of  property, 
from  a  third  person,  or  from  the  person  making  the 
advance  opon  the  contract.  It  is  a  most  anomalous  and 
extraordinary  attempt,  by  statute,  to  confound  and  oblit- 
erate all  the  settled  and  plain  distinctions  Which  have  ex- 
isted from  time  immemorial  between  a  felony  and  a  mere 
breach  of  contract,  in  favor  of  a  particular  kind  of  business. 
It  cannot  be  looked  upon  otherwise  than  as  a  novel  and 
dangerous  innovation  upon  the  fundamental  principles  of 
law,  and  as  such,  if  it  shall  be  allowed  to  stand,  to  be 
regarded  by  all  courts  with  extreme  jealousy,  and  be  in- 
terpreted with  the  utmost  strictness  and  rigor. 

But  in  the  case  before  us,  the  judge,  in  his  charge  to  the 
jury,  was  constrained  to  advise  them  that  there  was  no 
evidence  in  the  case  of  the  conversion  by  the  plaintiff  in 
error,  of  any  of  the  funds  charged  to  have  been  wrong- 
fully applied,  or  converted,  by  him,  except  the  check  for 
$200.  In  this  he  was  clearly  right,  as  the  whole  case 
shows.  This  check  for  $200,  when  delivered  to  the  plain- 
tiff in  error,  by  the  forwarders,  and  complainants,  on  the 
contract,  was  not  payable  to  him,  or  to  his  order,  or  to 
bearer,  but  was  payable  "to  the  order  of  C.  Myers." 
Myere,  it  appears  from  the  evidence,  resided  in  the  city 
of  Rochester,  in  Monroe  county,  and  the  only  evidence  in 
the  case,  in  regard  to  the  disposition  of  that  check,  was 
that  of  the  plaintiff  in  error  himself,  who  testified  that  he 
delivered  it  to  Myers,  in  Rochester,  in  payment  of  a  debt 
he  owned  him  on  the  same  boat,  B..  0.  Palmer.  He  also 
testifies  that  it  was  made  out  in  that  form  at  his  request, 
for  the  express  purpose  of  enabling  him  to  pay  it  to 
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Myers.  This  is  not  denied  by  the  agent  and  bookkeeper 
of  the  forwarders,  who  made  out  and  delivered  the  checks, 
but  is  rather  confirmed  by  his  testimony.  But  if  it  had 
been  disputed,  the  form  of  the  check  alone  would  be  con- 
clusive, that  Myers  was  to  order  how  the  check,  or  the 
avails  thereof,  should  be  disposed  of  It  is  perfectly  cer- 
tain, therefore,  upon  the  evidence,  that  this  $200  check 
was  used  and  disposed  of  in  the  precise  manner  intended, 
not  only  by  the  plaintiff  in  error,  but  by  the  agent  making 
the  advance,  at  the  time  it  was  made. 

The  persons  making  the  advance  did  assent,  by  the  very 
terms  of  the  check,  by  which  it  was  made,  that  Myers, 
and  not  the  plaintiff  in  error,  or  any  one  else,  should  order 
as  to  the  disposition  of  it. 

The  judgment  must  therefore  be  reversed,  and  the  de- 
fendant therein  be  absolutely  discharged. 

[Fourth  Dbpartxbnt,  Gbnbbal  Tbrx,  at  SyracuBe,  November  18,  1871. 
MuUWf  P.  J.,  and  Johnmm  and  Taleottj  Justices.] 


-•••- 


Wells  m.  Sblwood. 

In  actioDB  for  a  breach  of  waiTanty  on  a  sale  of  goods,  the  measure  of  damages 
is,  the  difference  between  the  value  of  the  goods  if  they  had  corresponded 
with  the  warranty,  and  their  actual  value. 

An  agreement,  by  the  defendant,  to  make  and  finish,  for  the  plaintifT,  "  in  a 
good  and  workmanlike  manner,  and  ei«ct  in  the  J.  cemetery,  a  granite  mon- 
ument,  to  be  made  from  good  Quincy  granite,  and  to  be  of  as  good  quality  of 
granite  as  the  monument  of  8.  C,  now  standing  in  said  cemetery,"  is  an 
agreement  not  only  as  to  the  model  or  sample,  as  to  form  and  size,  but  also 
as  to  the  qualUjf  of  the  granite ;  and  is  a  warranty,  as  to  those  particulars. 

In  an  action  for  the  breach  of  such  an  agreement,  the  referee  found  that  the 
granite  of  the  monument,  erected  by  the  defendant,  was  not  of  as  good 
quality  as  that  of  the  monument  of  8.  G.  standing  in  the  said  cemetery,  but 
on  the  contrary,  was  coarse,  dull,  too  much  impregnated  with  iron,  and  in 
all  respects  greatly  inferior  to  the  8.  C.  monument ;  and  that  the  defects 
therein  were  organic,  permanent  and  incurable.    And  he  found  that  the  dif- 
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ferenca  between  the  monnmeDt  as  erected,  and  one  as  good  as  the  8.  C. 
monnment,  to  be  $200,  for  which  sum  he  reported  in  Ikvor  of  the  plaintiff. 

Siidy  1.  That  the  payment,  by  the  plaintiff,  after  the  erection  of  the  monument^ 
of  the  contract  price,  although  strong  evidence  of  acceptance,  and,  standing 
alone,  would  be  sufficient,  yet  was  not  conclusive,  and  might  be  explained. 

2.  That  such  payment  was  satisfactorily  explained  by  the  finding  of  the  referee, 
that  "  when  the  said  monument  was  erected  and  paid  for,  it  was  so  covered 
with  dirt  and  dust  that  the  plaintiff  could  not,  and  did  not,  discover  the 
inferior  quality  of  the  granite,  and  he  made  payment  therefor  upon  the  rep- 
resentation of  the  defendant  that  the  rains  and  frosts  would  clear  up  said 
monument,  and  make  it  as  bright  as  the  S.  C.  monument;  which  representa- 
tions the  plaintiff  believed." 

8.  That  the  lapse  of  time  before  suit  brought,  although  also  tending  to  prove 
delivery  and  acceptance,  was  ye^  only  a  question  of  evidence,  and  not  con- 
clusive. And  that  a  finding  by  the  referee  "  that  the  rains  and  frosts  did 
not  clean  the  said  monument,  so  as  to  make  it  as  bright  as  the  S.  G.  monu- 
ment, but  on  the  contrary,  after  the  loose  dirt  was  washed  from  the  surface, 
it  grew  worse  in  appearance,  by  time  and  exposure  to  the  weather ;  that  the 
representations  of  the  defendant  did. not  prove  true,  but  on  the  contrary,  the 
said  monument  grew,  and  still  grows,  worse,  by  time  and  exposure  to  the 
weather,"' was  a  sufficient  answer  to  the  objection  that  the  plaintiff  did  not 
bring  his  action  immediately. 

4.  That  under  the  law  of  warranty  these  objections,  even  if  not  excused  or 
expluned,  were  of  no  avail,  as  a  defense. 

6.  That  the  contract,  although  treated  as  an  executoiy  contract  for  the  sale  of 
goods,  was  more  appropriately  a  building  contract,  between  the  parties ;  and 
that  the  monument,  when  erected,  having  become  a  pait  of  the  real 
estate,  and  being  ponderous  in  its  nature,  the  purchaser  was  not  bound  to 
return  it,  on  discovering  its  defects,  or  to  give  notice  to  the  builder  to  take 
it  away. 

In  a  case  of  wan-anty,  the  purchaser  is  not  bound,  as  a  matter  of  law,  to  return 
the  goods,  or  to  notify  the  vendor  of  the  defects. 

In  no  case,  where  there  is  a  simple  warranty,  has  the  vendee  any  right  to  return 
the  goods ;  except  when  the  right  is  reserved,  in  the  contract. 

The  case  of  Reed  v.  JLandaUf  (29  N,  \.  358,)  commented  on  and  distinguished. 

In  case  of  a  breach  of  wan*anty,  the  buyer  may  bring  his  action  at  once, 
founding  it  upon  such  breach,  without  returning  the  goods ;  but  his  contin- 
ued possession  of  the  goods,  and  their  actual  value,  will  be  considered,  in 
estimating  the  damages. 

The  rule,  in  oases  of  warranty,  is,  that  the  acceptance  of  the  article,  on  deliv- 
ery, and  the  continuing  of  the  possession  and  use  of  it,  without  notice  of  its' 
defects,  cast  the  burden  of  proof  upon  the  purchaser,  on  the  trial,  to  give  a 
satisfactory  explanation  and  reasonable  excuse  why  he  did  not  return  the 
property,  or  give  notice  of  its  defects.  In  other  words,  he  must  overcome 
the  strong  presumption  against  him,  that  there  has  been  a  delivery  by  the 
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vendor,  and  wi  acoaptance  of  the  article  by  him ;  or  that  he  has  waived  his 
objection. 

If,  in  an  action  for  a  breach  of  warranty  upon  a  sale  of  property  whidi  does 
not  turn  out  to  be  of  as  good  a  quality  as  warranted,  and  continues  to  grow 
worse,  with  the  lapse  of  time,  the  vendee  is  to  be  charged  with  ita  true  value, 
he  ought  to  have  the  right,  at  any  time  within  the  limitation  of  the  statute, 
to  see  how  worthless  it  will  become.  He  is  entitled  to  a  reasonable  oppor- 
tunity for  examination.  What  is  a  reasonable  time,  is  a  matter  of  evidence 
for  the  referee.    Per  Pottbb,  J. 

The  mere  occupation  of  a  building,  by  the  owner,  is  not  a  waiver  of  strict  per- 
formance by  the  builder.  The  question  of  waiver  is  one  of  intention,  de- 
pending on  the  circumstances. 

THIS  is  an  action  brought  for  breach  of  a  written  con- 
tract between  the  parties,  as  follows : 
^^  Article  of  agreement  made  and  entered  into,  this  12th 
of  Nov.,  1858,  between  Richard  Selwood,  of  Fort  Plain, 
Montgomery  county,  New  York,  and  John  E.  Wells,  of 
Johnstown,  Fulton  county,  New  York,  witnesseth,  that 
the  said  Selwood,  for  and  in  consideration  of  the  cove- 
nants and  agreements  hereinafter  contained,  on  the  part 
of  said  Wells,  hereby  agrees  to  make  and  finish,  in  a  good 
and  workmanlike  manner,  and  erect  in  the  Johnstown 
cemetery,  a  granite  monument,  to  be  made  from  good 
Quincy  granite,  and  to  be  of  as  good  quality  of  granite  aa 
the  monument  of  Scott  Campbell,  now  standing  in  said 
cemetery.  Said  monument  to  be  made  like  the  said 
Campbell  monument,  except  that  the  die  is  to  be  two 
inches  higher,  and  the  base  have  an  0-gee  moulding.  The 
said  monument  to  be  of  the  same  size  of  said  Campbell  mon- 
ument, except  the  height  of  the  die,  as  above  mentioned; 
or  if  there  is  any  variation,  it  must  be  larger.  The  said 
Selwood,  shall  put  and  engrave  on  said  monument  the 
family  name,  "  Wells,"  in  letters  of  appropriate  size,  and  in 
the  proper  place,  and  shall  put  on  such  other  full  in8criptk)Q& 
as  shall  be  directed  by  said  Wells,  not  exceeding  six ;  and 
he  shall  cause  the  same  to  be  put  up  on  such  foundation 
in  said  cemetery  grounds,  as  said  Wells  shall  prepare  for 
the  same,  and  furnish  his  own  derrick  and  other  maclimeFj 
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therefor;  the  said  "Wells  to  famish  hands  to  the  namber 
of  siXy  to  assist  in  setting  the  same  upon  its  foundation. 

If  the  monument  is  finished  so  as  to  be  removed  to  the 
cemetery  when  the  sleighing  is  good,  the  said  Wells,  on 
being  notified  by  said  Selwood,  will  transport  the  same  from 
Fort  Plain  to  said  cemetery.  Otherwise  .said  Selwood  is 
to  cause  it  to  be  delivered  at  Fonda,  and  the  said  Wells 
will  transport  the  same  from  thence  to  the  cemetery.  All 
this,  the  said  Selwood  agrees  on  his  part,  shall  be  done  in 
a  good  and  workmanlike  manner,  and  the  monument 
erected  in  good  order,  free  from  breaks,  or  other  damage. 

The  said  Wells,  on  the  performance  of  the  above,  on 
the  part  of  said  Selwood,  agrees  to  pay  him  the  sum  of 
three  hundred  and  fifty  dollars.  The  monument  to  be  set 
up  next  spring,  after  the  ground  settles." 

The  action  was  referred  to  Horace  E.  Smith,  Esq.,  sole 
referee,  to  hear  and  determine,  and  the  said  referee  de- 
cided and  reported  thereon  as  follows : 

Ist.  That  on  the  12th  day  of  November,  1868,  the  par- 
ties made  the  written  contract  set  forth  in  the  complaint 

2d.  That  under,  and  in  pursuance  of  said  agreement, 
the  said  Selwood  delivered  a  monument  at  Fonda ;  the 
said  Wells  transported  the  same  to  the  cemetery  at  Johns- 
town, and  the  said  Selwood,  with  the  help  of  said  Wells, 
as  stipulated  in  the  agreement,  erected  said  monument 
.upon  the  lot  of  the  said  Wells  in  said  cemetery,  on  or 
about  the  17th  day  of  August,  1859. 

3d.  That  upon  the  completion  of  said  job,  or  about  the 
day  last  aforesaid,  the  said  Wells  paid  the  said  Selwood 
therefor,  $350,  the  price  stipulated  in  the  agreement, 
and  in  all  things  kept  and  fulfilled  said  agr^ment  on 
his  part 

4th.  That  the  granite  of  said  monument  was  not  of  as 
good  quality  as  that  of  the  monument  of  Scott  Campbell, 
standing  in  said  cemetery,  but  on  the  contrary,  was  coarse 
and  dull,  too  much  impregnated  with  iron,  and  in  all  re- 

VoL.  LXI.  16 


242        CASES  IN  THE  SUPREME  COURT.   • 

Wells  9.  Selwood. 

spects  greatly  inferior  to  the  Scott  Campbell  monument 
That  said  monument,  at  the  time  of  the  erection  thereof, 
was  worth  $200  less  than  it  would  have  been,  had  the 
granite  of  which  it  was  composed,*  been  as  good  as  that 
of  the  Scott  Campbell  monument. 

5th.  That  when  said  monument  was  erected  and  paid 
for,  as  aforesaid,  it  was  so  covered  with  dirt  and  dust,  that 
the  said  Wells  could  not,  and  did  not  discover  the  inferior 
quality  of  granite,  and  he  made  payment  therefor,  as  afore- 
said, upon  the  representation  of  said  Selwood,  that  the 
rains  and  frosts  would  clean  up  said  monument,  and  make 
it  as  bright  as  the  Scott  Campbell  monument,  which  rep- 
resentations, he,  the  said  Wells,  believed  to  be  true. 

6th.  That  the  rains  and  frosts  did  not  clean  said  monu- 
ment so  as  to  make  it  as  bright  as  the  Scott  Campbell 
monument,  but  on  the  contrary,  after  the  loose  dirt  was 
washed  from  the  surface,  it  grew  wors^  in  appearance  by 
time  and  exposure  to  the  weather. 

7th.  That  after  such  development,  and  before  the  com- 
mencement of  this  action,  the  said  Wells  met  the  said 
Selwood,  in  the  cemetery  aforesaid,  and  called  his  atten- 
tion to  the  bad  appearance  of  said  monument,  and  com- 
plained to  him  of  the  inferior  quality  of  the  granite, 
whereupon  the  said  Selwood  replied  that  the  dirt  and  rust 
would  come  off. 

8th.  That  said  representations  of  said  Selwood  did  not^ 
prove  true,  but  on  the  contrary,  said  monument  grew  and 
still  grows  worse,  by  time  and  exposure  to  the  weather ; 
that  the  defects  therein  are  organic,  permanent  and  in- 
curable. 

And  tlfe  referee  found,  as  a  conclusion  of  law,  that 
the  plaintiff  was  entitled  to  recover  from  the  defendant  in 
this  action,  as  damages  for  the  breach  of  said  agreement, 
5200,  with  interest  thereon  from  the  17th  day  of  August, 
1859,  amounting  to  $308.26,  besides  his  costs  and  dis- 
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Dursements,     And  he  directed  judgment  to  be  entered 
accordingly. 

Exceptions  were  taken  to  the  findings  of  fact  and  con- 
clusions of  law.  The  defendant  appealed  to  this  court, 
from  the  judgment  entered  upon  the  report  of  the  referee, 

J.  QenUTj  for  the  appellant. 

MUh  dt  Dudley^  for  the  respondent 

By  the  Courts  Pottbr,  J.  The  objections  and  exceptions 
to  the  findings  of  fact  by  the  referee,  are  not  sustained. 
It  is  true  that  there  is  no  evidence  returned  in  the  case,  to 
support  the  whole  of  the  following  statement,  in  terms,  in 
the  seventh  finding,  to  wit :  "  That  after  such  develop- 
ment, and  before  the  commencement  of  this  action,  the 
said  Wells  met  the  said  Selwood,  in  the  cemetery  aforesaidy 
and  called  his  attention  to  the  bad  appearance  of  the  month- 
mentj  and  complained  to  him  of  the  inferior  quality  of  the 
granite.  Whereupon  the  said  Selwood  replied,  that  the 
said  dirt  and  dust  would  conje  off"  Though  it  does  ap- 
pear that  after  the  development  of  the  appearance  com- 
plained of,  and  before  the  commencement  of  the  action, 
the  plaintiff  spoke  to  Selwood  about  the  dirt  and  rust,  and 
Selwood  said  it  would  come  off.  This  is  contradicted  by 
Selwood.  It  does  not  appear,  from  the  evidence  returned, 
that  this  interview  between  the  parties  "  «(^a«  in  the*ceme^ 
tery^  and  that  the  plaintiff  there  called  his  attention  to  the  bad 
appearance  of  the  monument."  But  such  testimony  might 
have  been  given.  The  referee  states,  as  to  the  evidence 
'returned,  that  it'  ^'  is  all  the  evidence  bearing  upon  the 
questions  raised,"  and  does  not  state  that  it  is  all  the  evi- 
dence given.  It  may  be,  that  on  the  trial,  no  question 
was  raised  upon  what  now  seems  to  have  been  omitted, 
or  erroneously  stated,  in  the  case.  Nor  does  it  appear  to 
me  that  the  testimony  omitted,  or  the  fact  as  stated  by  the 
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referee,  is   material  to  the  qaestion   to  be  determined, 
whether  given  or  not. 

The  question,  upon  the  undisputed  facts,  or  rather  upon 
the  facta  found  by  the  referee,  which  there  is  sufficient 
evidence  to  sustain,  is  only  a  question  of  law.  This  ques- 
tion  is  presented  in  the  first  point  of  the  defendant,  in  two 
propositions,  substantially  as  follows :  Ist.  That  the  plain- 
tiff' was  bound  to  return  the  property,  or  request  the  de- 
fendant to  take  it  back,  before  he  could  maintain  his 
action;  2d.  That  the  plaintiff  having  received  the  monu- 
ment, and  retained  it  long  after  his  alleged  discovery  of 
its  defectiveness,  not  having  offered  to  return  it,  having 
made  no  request  of  the  defendant  to  take  it  back,  and 
having  given  no  opportunity  to  the  defendant  to  take  it 
back,  cannot  maintain  the  action.  The  case  of  Beed  v. 
Randall,  (29  N,  Y.  358,)  is  relied  upon  as  controlling  this 
case.  The  case  cited  establishes  the  following  proposi- 
tions :  1st.  That  in  executory  contracts  for  the  sale  and 
delivery  of  personal  property,  the  remedy  of  the  vendee 
to  recover  damages  on  the  ground  that  the  article  fur- 
nished does  not  correspond  with  the  contract,  does  not 
survive  the  acceptance  of  the  property  by  the  vendee, 
after  opportunity  to  ascertain  the  defect,  unless  notice 
has  been  given  to  the  vendor,  or  the  vendor  offers  to  re- 
turn the  property.  2d.  The  retention  of  the  property 
by  the  purchaser,  is  an  admission,  on  his  part,  that  the 
contract  has  been  performed.  3d.  If  the  article  deliv- 
ered is  found,  on  examination,  to  be  unsound,  or  not  to 
answer  the  order  given  for  it,  he  must  immediately  return 
it  to  the  vendor,  or  give  him  notice  to  take  it  back;  or 
he  will  be  presumed  to  have  acquiesced  in  its  quality. 
4th.  He  cannot  accept  the  delivery  of  the  property  under 
the  contract,  retain  it  after  having  had  an  opportunity  of 
ascertaining  its  quality,  and  recover  damages,  if  it  be  not 
of  the  quality  or  description  called  for  by  the  contract. 
Unless  the  case  before  us  can  be  distinguished  from  Beed 
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V.  Bandatty  (supra,)  the  judgment  should  be  reversed; 
otherwise  it  may  be  affirmed. 

Whether  this  was  a  contract  for  the  sale  of  goods,  or 
whether  it  is  what  is  called  a  building  contract,  it  is,  in 
several  particulars,  distinguishable  from  the  case  of  Seed 
V.  Randall,  Upon  the  hypothesis  that  it  is  an  executory 
contract  for  the  sale  of  goods,  it  is  not  only  a  sale  by 
sample,  or  model,  but  is  also  a  sale  upon  an  express  war- 
ranty; in  both  of  which  particulars  the  case  of  Reedw. 
Randall  was  not.  That  was  an  executory  contract  for  the 
sale  and  future  delivery  of  a  merchantable  crop  of  tobacco 
then  growing.  The  court  held  that  'the  language  of  that 
contract  was,  in  legal  efiect,  the  same  as  the  law  would 
imply  in  the  absence  of  words  of  an  express  contract;  that 
a  warranty  cannot  be  predicated  upon  such  a  contract  as 
was  alleged  in  the  complaint  in  that  case ;  and  they  there 
held,  that  the  rules  of  law,  by  which  the  rights  of  parties 
are  regulated  in  respect  to  warranties,  were  not  applicable 
to  that  case ;  and  that  the  breach  of  such  a  contract  was 
not  a  breach  of  warranty,  but  a  mere  non-compliance  with 
the  contract  that  the  defendant  had  agreed  to  fulfill.  If, 
then,  the  rule  is  different  in  regard  to  a  breach  of  war- 
ranty, it  becomes  necessary  to  examine  the  authorities  in 
the  latter  case,  as  the  case  before  us  is  clearly  a  case  of 
warranty.  In  the  case  of  Muller  v.  Eno,  (14  N.  T,  606,) 
Comstock,  J.,  says,  that  in  cases  of  the  breach  of  warranty 
on  the  sale  of  goods,  the  principle  must  be  regarded  as 
settled  by  the  two  carefully  considered  cases  of  Voorhees 
V.  Early  (2  HUly  288,)  and  Cary  v.  Qruman,  (4  Hill,  625,) 
which  is,  '^  that  the  measure  of  damages  is,  the  difference 
between  the  value  of  the  goods  if  they  had  corresponded 
with  the  warranty,  and  their  actual  value."  I  shall  pro- 
ceed no  further  in  search  of  authority  to  prove  the  rule  art 
to  damages  in  the  case  of  a  breach  of  warranty.  I  do  not 
think  this  rule  has  been  questioned. 

The  agreement  of  the  defendant  was,  *^  to  make  and  fin- 
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ish,  in  a  good  and  workmanlike  manner,  and  erect  in  the 
Johnstown   cemetery,  a  granite  monument,  to  be  made 

• 

from  good  Quincy  granite,  and  to  be  of  as  good  quality  of 
granite  as  the  monument  of  Scott  GampbeU,  now  standing  in 
said  cemetery."  This  is  an  agreement  not  only  as  to  the 
model  or  sample  as  to  form  and  size,  but  also,  as  to  the 
quality  of  the  granite^  and ^  this  agreement  is  a  warranty  as 
to  those  particulars.  The  referee  finds  the  breach  of  this 
agreement :  "  That  the  granite  of  said  monument  was  not 
of  as  good  quality  as  that  of  the  monument  of  Scott  Camp- 
bell, standing  in  the  said  cemetery,  but,  on  the  contrary, 
was  coarse,  dull,  too 'much  impregnated  with  iron,  and  in 
all  respects,  greatly  inferior  to  the  Scott  Campbell  monu- 
ment ;"  and  "  that  the  defects  therein  are  organic,  perma- 
nent and  incurable."  And  he  finds  that  the  diflference 
between  the  monument,  as  erected,  and  one  as  good  as  the 
Scott  Campbell  monument,  which  was  to  be  the  model  or 
sample,  to  be  ?200,  and  reports  that  sum  in  favor  of  the 
plaintiff.  He  also  finds  that,  upon  the  erection  of  the  mon- 
ument by  the  defendant,  the  plaintiff  paid  him  the  contract 
price,  ^^and  in  all  things  kept  and  fulfilled  the  agreement 
on  his  part."  It  is  upon  this  finding  of  fact,  together  with 
the  lapse  of  time  after  the  erection  of  the  monument,  and 
the  plaintiff* 's  omission  to  return  it,  offer  to  return  it,  or 
give  notice  of  its  defectiveness,  that  the  defendant  makes 
the  point  that  the  plaintiff  is  to  be  held  as  having  accepted 
the  monument,  or  as  having,  in  law,  waived  his  objections 
to  it 

The  payment  by  the  plaintiff',  after  the  erection  of  the 
monument,  of  the  contract  price,  is  surely  strong  evidence 
of  acceptance,  but  it  is  a  question  of  evidence  only,  and, 
standing  alone,  would  be  sufficient,  but  is  not  conclusive, 
and  it  may  be  explained.  And  it  was  explained  to  the 
satisfaction  of  the  referee,  as  he  finds  in  the  following 
words :  "  When  the  said  monument  was  erected,  and  paid 
for  as  aforesaid,  it  was  so  covered  with  dirt  and  dust  that 
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the  said  "Wells  could  not,  and  did  not,  discover  the  inferior 
quality  of  the  granite,  and  he  made  payment  therefor,  as 
aforesaid,  upon  the  representation  of  the  said  Seiwood, 
that  the  rains  and  frosts  would  clean  up  said  monument, 
and  make  it  as  bright  as  the  Spott  Campbell  monument, 
which  representations  the  said  plaintiff  believed."  We 
are  bound  to  take  this  finding  as  true,  and  so  doing,  it  is 
as  ungracious  as  it  is  unreasonable  to  hold  that  the  defend- 
ant should  be  allowed  to  claim  that  the  act  of  the  plaintiff, 
which  he  asks  to  have  called  a  delivery,  so  procured  or 
obtained  by  means  of  false  representations  of  the  defend- 
ant, should  enure  to  the  benefit  of  him  who  thus  secured 
the  delivery.  So,  too,  the  lapse  of  time  is  also  evidence 
tending  to  prove  delivery  a*nd  acceptance,  but  in  warranties 
it  is  only  a  question  of  evidence,  not  conclusive.  And  the 
following  findings  of  the  referee  are.  legitimate  matters  of 
consideration  on  this  point  of  evidence,  viz:  "That  the 
rains  and  frosts  did  not  clean  the  said  monument  so  as  to 
make  it  as  bright  as  the  Scott  Campbell  monument,  but, 
on  the  contrary,  after  the  loose  dirt  was  washed  from  the 
surface,  it  grew  worse  in  appearance  by  time  and  exposure 
to  the  weather ;  that  the  said  representations  of  said  Sei- 
wood did  not  prove  true,  but,  on  the  contrary,  said  mon- 
ument grew,  and  still  grows,  worse  by  time  and  exposure 
to  the  weather.''  This,  I  think,  should  silence  the  objec- 
tion that  the  plaintiff  did  not  bring  his  action  immediately. 
But  as  I  understand  the  law  of  warranty,  these  objections, 
even  if  not  excused  or  explained,  are  of  no  avail  as  a  de- 
fense. The  purchaser  is  not  bound,  as  a  matter  of  law,  in  a, 
case  of  warranty,  to  return  the  goods,  or  to  notify  the  ven- 
dor of  the  defects.  {Fielder  v.  Starkin,  1  II.  Black.  18, 19.) 
The  vendor  who  warrants,  is  presumed,  in  law,  to  know, 
because  he  had  the  opportunity  to  know,  before  the  deliv- 
ery, the  condition  of  the  things  warranted.  Nor  do  I 
know  of  any  case,  where  there  is  a  simple  warranty,  that  ' 
the  vendee  has  any  right  to  return  the  goods,  except  the 
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right  18  reserved  in  the  contract.  {Tawer$'v.  Barrett^  1  T.  B. 
186.  Buchanan  v.  Pamahaw,  2  id.  745.)  I  do  not  onder- 
etand  the  case  of  Reed  t.  RandM  to  go  to  the  extent  of 
holding  that  there  can  be  no  warranty  where  the  contract 
of  sale  is  executory.  K  the  court  so  held,  it  was  obiter^  for 
the  case  of  warranty  was  not  before  them,  as'they  had  ex- 
pressly therein  decided.  Most  of  the  cases  cited  in  that 
case,  are  case4  of  sales  without  warranty.  And  yet  there 
is  a  class  of  cases  of  sales  with  warranty,  where  the  vendee 
may  so  act  with  the  commodity,  after  delivery,  by  using, 
disposing  of,  and  appropriating  to  his  own  use  the  article 
so  purchased,  after  full  knowledge  of  its  defects  or  inferi- 
orities, without  complaint,  and  without  giving  notice  to 
the  vendor,  or  giving  him  an  opportunity  to  see,  or  to 
prove  the  soundness  of  the  article,  as  that  the  principles 
of  common  justice  and  honesty  would  fix  upon  the  vendee 
the  presumption  of  his  acceptance,  and  a  waiver  of  all 
objection  to  its  quality.  Such  was  the  case  of  Sopkim  v. 
Appleby,  (rep.  in  1  Stark,  477,)  cited  in  Beed  v.  Bandall, 
This  was  a  sale  of  Spanish  barilla,  for  making  soap,  ordered 
in  the  middle  of  October,  and  delivered  26th  of  December, 
warranted  by  the  vendor  to  be  of  the  best  quality.  The 
vendor  sued  for  the  price ;  the  vendee  set  up  the  warrant}-, 
and  that  the  barilla  was  of  such  inferior  quality  that  it  re- 
quired double  the  usual  qnantity  in  making  soap;  but 
after  their  knowledge  of  this  inferiority,  they  still  con- 
tinued to  use  itwithout  making  complaint,  or  giving  notice 
for  eight  successive  boilings,  until  they  had  used  it  all  up. 
.  The  vendor  adduced  evidence  to  show  that  the  article  was 
of  the  quality  warranted,  and  that  its  quality  might  easily 
be  ascertained  by  taste  and  inspection.  Lord  Ellenborough 
said :  "When  an  objection  is  made  to  an  article  of  sale, 
common  justice  and  honesty  require  that  it  should  be  re- 
turned  at  the  earliest  period,  before  the  commodity  has 
been  so  changed  as  to  render  it  impossible  to  ascertain  by 
proper  tests,  whether  it  is  the  quality  contracted  for.    Here, 
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on-  the  contrary,  not  ^  word  was  said,  but  the  defendants 
used  the  whole,  so  that  it  became  impossible  for  the  vendor 
to  ascertain  its  quality  by  proper  tests.  By  giving  notice 
at  an  early  stage,  the  plaintiff  would  have  been  enabled  to 
send  a  person  of  competent  skill  to  examine  the  commod- 
ity, and  to  form  an  opinion  as  to  the  cause  of  failure.  And 
this  must  have  depended  both  on  the  skill  of  the  manufac- 
turer and  the  materials  which  he  used."  And  he  adds,  in 
this  most  significant  language:  "The  party  who  extin- 
guishes the  light,  and  precludes  the  other  party  from  the 
means  of  ascertaining  the  truth,  ought  to  bear  the  loss." 
It  will  be  seen  that  this  case  was  put  upon  the  question  of 
evidence;  the  question  of  presumption  arising  from  the 
particular  circumstances  of  bad  faith  on  the  part  of  the 
vendee.  '  See  also,  to  the  same  effect,  Fisher  v.  Samuday 
(1  Camp,  193.)  There  is  still  another  class  of  cases,  where 
there  has  been  a  sale  with  warranty,  and  the  vendee  after- 
wards discovers  fraud  or  defects.  If  he  desires  to  rescind 
the  contract  and  sue  for  the  money  paid,  in  such  case,  he 
must  return  the  article  so  warranted,  or  give  notice  of  the 
rescission.  In  case  of  rescission,  the  vendee  may  bring  his 
action  for  the  whole  sum  he  has  paid.  In  the  case  before 
us,  the  action  was  not  brought  on  a  rescission,  but  on  a 
breach  of  the  contract.  Parsons  lays  down  the  rule  on 
breach  of  warranty  thus :  The  buyer  may  bring  his  action 
at  once,  founding  it  upon  the  breach  of  warranty,  without 
returning  the  goods;  but  his  continued  possession  of  the 
goods,  and  their  actual  value,  would  be  considered  in  esti- 
mating the  damages.  (1  Pars,  on  Cord,  4ndj  474.)  I  think 
this  is  the  true  rule ;  and  this  is  just  what  was  done  in  the 
determination  of  this  case.  I  think  it  is  safe  to  say  that 
the  rule  is,  in  cases  of  warranty,  that  the  acceptance  of  the 
article  on  delivery,  and  the  continuing  of  the  possession 
and  use  of  it,  without  notice  of  its  defects,  cast  the  burden 
of  proof  upon  the  vendee,  on  the  trial,  to  give  a  satisfac- 
tory explanation  and  reasonable  excuse  why  he  had  not 


250       CASES  IN  THE  SUPREME  COURT. 

Wells  V.  8elwood. 

returned  it,  or  given  notice  of  its  defects ;  in  other  words, 
he  must  overcome  the  strong  presumption  against  him, 
that  there  has  been  a  delivery  by  the  vendor  and  accept- 
ance of  the  article  by  him;  or  that  he  has  waived  his 
objection. 

Take  the  case  in  hand,  as  the  facts  arQ  found  by  the 
referee.  A  monument  of  a  certain  description  and  quality 
was  contracted  for;  when  erected,  it  was  so  obscured  by 
dirt  and  dust  that  its  quality  could  not  be  seen.  Upon  its 
erection  the  vendee  was  to  pay  the  consideration ;  he  per- 
formed on  his  part  according  to  agreement,  not  because 
he  was  able  to  form  an  opinion  from  inspection  of  its 
quality ;  he  could  not  know,  then,  whether  it  answerod 
the  contract ;  he  paid  upon  the  assurance  that  the  action 
of  the  elements  would  satisfy  him.  The  action  of  the  ele- 
ments niDie  clearly  exposed  its  defects,  instead  of  clearing 
it  of  the  disguise  of  dust  and  dirt;  nor  did  the  first  ex- 
amination, after  it  had  been  cleansed,  detect  its  whole  in- 
feriority. It  did  not  turn  out,  as  warranted,  to  be  of  as  good 
quality  as  the  model.  How  much  inferior  to  that  it  will 
eventually  become,  is  not  yet  known ;  it  grew  worse  by 
time,  and  the  referee  says,  it  still  grows  worse.  If,  in  an 
action  for  breach  of  warranty,  the  vendee  is  to  be  charged 
with  its  true  value,  he  ought  to  have  the  right,  at  any  time 
within  the  limitation  of  the  statute,  to  see  how  worthless  • 
it  would  become.  All  the  authorities  allow  that  he  is  en- 
titled to  a  reasonable  opportunity  for  examination.  What 
is  a  reasonable  time,  is  matter  of  evidence  for  the  referee. 

I  have  thus  far  examined  this  case  upon  the  theory  that 
it  was  an  executory  contract  for  the  sale  of  goods.  I  think 
it  is  more  appropriately  a  building  contract,  between  the 
parties.  If  the  defendant  had  engaged  to  constiruct  a 
frame  of  timber,  and  erect  upon  the  plaintift'^s  ground  a 
wooden  structure,  cedar  instead  of  stone,  even  though  it 
be  for  a,  monument,  it  would,  when  erected,  become  real 
estate ;  and  if  the  agreement  was  to  build  it  according  to 
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a  specified  model,  Vith  a  warranty  that  it  should  be  equal 
to  the  model,  and  if,  upon  subsequent  examination, 
though  the  form  should  be  like  the  model,  the  material 
should  be  found  to  be  of  basswood  or  hemlock,  I  think  he 
would  have  a  reniedy  upon  his  contract.  He  has  his 
building ;  it  is  a  part  of  his  real  estate ;  he  has  paid  the 
builder  according  to  contract ;  but  finds  a  worthless  build- 
ing, with  only  a  right  of  action  upon  his  contract ;  or  a 
defense,  if  sued  for  the  price.  Must  he  fail  in  his  action 
if  he  has  not  returned  the  structure  to  the  builder,  who 
resides  twenty  miles  distant  ?  If  made  of  wood,  it  would 
doubtless  be  far  more  portable,  and  less  ponderous  than 
if  constructed  of  granite ;  which,  as  in  this  case,  weighed 
several  tons.  But  I  think  no  case  can  be  found  in  the 
books,  where  it  has  iDeen  held  that  a  structure  of  this  kind 
must  be  returned,  or  a  structure  of  any  kind  upon  real 
estate ;  nor  even  that  notice  to  the  builder  to  take  it  away 
is  required.  If  the  building  is  not  according  to  contract, 
the  party  for  whom  it  is  erected  is  not  bound  to  pay ;  but 
if  by  representations  as  to  its  quality  by  the  builder,  which 
he  believed,  he  has  paid,  then  perhaps  he  could  give 
notice  of  rescission  of  the  contract  on  his  part,  and  sue  to 
recover  all  the  money  paid ;  or,  if  he  chose  to  let  the 
building  remain,  and  use  it,  I  apprehend  he  would  be  en- 
titled to  recover  the  difference  in  value,  according  to  the 
rule  of  guaranties ;  and  if  sued  for  the  price,  he  has  a  per- 
fect defense. 

If  we  are  right  in^he  position,  that  by  the  erection  of 
this  monument  it  became  a  part  of  the  freehold,  and  the 
plaintiff  chose  to  let  it  remain  for  what  it  was  reasonably 
worth,  I  am  aware  of  no  case  that  holds  that  the  warranty, 
in  the  contract,  of  its  future  qualities,  is  merged  by  its  com-, 
pletion  by  the  builder,  and  the  omission  by  the  plaintift' 
to  return  it,  or  to  give  notice  to  the  builder  to  have  it 
taken  away.  The  agreement  to  construct,  and  the  war- 
ranty that  it  shall  be  of  a  certain  quality  when  constructed, 
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are  not  identical,  but  several,  covenants ;  and  the  latter 
may  survive  the  former,  although  delivery,  in  that  case, 
as  well  as  occupation,  may  be  evidence  of  acceptance ;  yet 
mere  occupation  of  a  building  is  not  a  waiver  of  strict  per- 
formance, but  the  question  of  waiver  is  one  of  intention, 
depending  on  the  circumstances.  (1  Waites  Prae,  117, 
and  authorities  eited.  Pike  v.  BtUler,  4  N.  Y.  360,  362,  363. 
Pullman  v.  Comvng^  9  id.  98,  99.  Ellis  v.  Hennton^  3  Taunt. 
52,  53.)  And  see,  as  a  case  in  point,  Smith  v.  Bradt/y  (17 
N.  Y.  173, 176.) 

These  cases  establish  the  principle  here  laid  down  as  to 
building  contracts,  and  the  effect  of  taking  possession  of 
and  using  the  structures  after  erection,  when  there  has 
been  a  breach  of  the  contract  by  the  builder. 

The  result  of  these  views  is  that  the  judgment  should 

be  affirmed. 

Judgment  affirmed. 

[ScHkNBCTADT  Qbnbrai^  Term,   April  7,  1868.     JameSf  Sosekratu^  Potierj 
and  Boekta^  Justices.] 
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The  principle  that  when  a  person  has  induced  another  to  act  upon  his  state- 
ments, or  admissions,  made  for  that  purpose,  he  is  concluded  from  asserting 
the  truth,  against  such  statements  and  admissions,  has  been  often  applied  iu 
actions  relating  to  real  property.    Fer  Bockb|.  J. 

In  an  action  of  ejectment  it  appeared  in  evident  that  the  defendant,  at  the 
time  the  summons  and  complaint  were  served  upon  him,  being  then  upon 
the  premises,  told  the  person  serving  the  papers,  in  substance,  that  he  lived 
in,  or  was  in  possession  of  the  house,  and  service  was  made  upon  tlie  iuith 
of  that  statement.  Held  that  the  defendant  was  estopped  from  denying  that 
he  was  in  actual  occupation  at  the  commencement  of  the  action. 

rpiIE  action  was  ejectment,  for  a  parcel  of  land  situate  in 
X  the  county  of  Essex.  On  the  trial,  the  title  to  the 
premises  was  shown  to  be  iu  the  plaintiif,  and  the  defend- 
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ant  resisted  a  recovery  solely  on  the  ground  that  he  was 
not  in  the  actual  possession  at  the  time  of  the  commence- 
ment of  this  action.  It  appeared,  from  the  evidence,  that 
the  defendant  claimed  title  to  the  premises,  and  at  the 
commencement  of  the  action  had  a  tenant  in  possession ; 
but  service  of  the  summons  and  complaint  was  made  on 
him  under  the  following  circumstances :  The  party  who 
was  deputed  to  serve  the  papers,  took  them  in  blank  as  to 
the  name  of  the  defendant,  and  proceeding  into  t&e  neigh- 
borhood of  the  premises  made  some  inquiries,  inserted 
the  name  of  the  defendant  in  the  summons  and  complaint, 
and  found  the  defendant  on  the  land,  sitting  on  the  fence. 
He  inquired  of  him  if  his  name  was  Carahar ;  the  latter 
replied  that  it  was ;  he  then  asked  if  he  lived  there;  the 
d'efendant  said  he  did ;  he  then  inquired  if  he  owned  the 
house,  the  reply  was  "that  it  was  supposed  so."  The 
summons  and  complaint  were  then  handed  him ;  the  de- 
fendant received  them,  and  although  he  refused  to  give  an 
admission  of  service,  he  did  not  intimate  his  want  of  actual 
possession,  or  disclaim  any  claim  of  title,  and  he  was  also 
previously  aware  of  the  plaintift"'s  claim  to  the  premises, 
by  a  notiiicatign  to  that  effect. 

The  judge  charged  the  jury,  that  if  they  believed  the 
defendant,  at  the  time  of  the  service  of  the  summons,  told 
the  plaintiff's  attorney  (the  person  who  made  the  service) 
that  he  lived  in,  or  was  in  possession  of  the  chouse,  and 
that  on  the  faith  of  that  statement  the  plaintiff's  attorney 
served  the  summons  on  him,  the  defendant  was  estopped 
from  denying  that  he  was  in  actual  occupation  at  the  time 
of  the  commencement  of  the  action.  The  court  further 
charged  the  jury,  that  it  was  for  them  to  decide  whether 
there  was  sufficient  evidence  that  the  plaintiff  knew  the 
defendant  to  be  in  possession ;  and  that  if  they  should 
find  that  the  defendant  claimed,  to  the  attorney  who  made 
the  service  of  the  summons,  at  the  time  of  such  service, 
that  he  was  in  possession,  and  that  tEe  service  was  made 
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on  the  faith  of  that  statement,  and  that  the  plaintiff  did 
not  then  know  that  the  defendant  was  not  in  possession, 
the  plaintiff  was  entitled  to  recover,  thoagh  the  defendant 
was  not  in  the  actual  possession  at  the  time.  The  defend- 
ant's counsel  requested  the  court  to  charge  that  if  the  de- 
fendant was  not  in  actual  occupation  of  the  premises  at 
the  time  of  the  commencement  of  the  action,  the  plain- 
tiff could  hot  recover ;  also,  that  the  defendant  was  not 
estopped l)y  his  admission  at  the  time. of  the  service  of  the 
summons,  inasmuch  as  there  was  no  proof  that  the  plain- 
tiff acted  on  the  faith  of  such  admissions.  The  court  de- 
clined so  to  charge,  and  the  defendant's  counsel  excepted, 
both  to  the  charge,  and  to  the  refusal  to  charge  as  requested. 
The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and 
from  the  judgment  rendered  thereon,  the  defendant  ap- 
pealed to  the  general  term. 

S.  Handj  for  the  appellant. 

I.  The  action  was  improperly  brought  against  the  de- 
fendant, the  premises  for  which  the  action  was  brought 
being  *^  actually  occupied  "  by  another  person,  and  not  by 
the  defendant.  The  court  therefore  erred  in  refusing  to 
charge  as  requested  by  the  defendant's  counsel.  (2  -B.  S. 
304,  §  4.  Schuyler  v.  Marsh,  37  Barb.  350,  356.  People 
V.  Ambrechty  11  Abb.  97.     Tat/lor  v.  Grane^  15  How.  358.) 

IT.  There  was  no  evidence  of  facts  creating  an  estoppel, 
to  submit  to  the  jury.  The  court  should  have  directed  a 
verdict  for  the  defendant,  and  the  portions  of  the  charge 
excepted  to  were  erroneous.  1.  In  order  to  create  ao 
estoppel  in  pais  it  must  appear  that  one,  by  his  words  or 
conduct,  has  willfully  caused  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and  induced  him  to 
act  on  that  belief  so  as  to  alter  his  previous  position. 
{Packard  v.  Sears,  6  Ad.  dt  Ell.  475.  Baker  v.  Union  Ins. 
Co.,  43  N.  T.  283.  Piper  v.  CHlnwre,  [Maine  Sup.  Court,] 
3  Am.  Law  Beg.,  N.'  S.  584.     Wilcox  v.  Howell,  44  Barb. 
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3'96,  401.  Welland  Ganal  Co.  v.  Hathaway,  8  Wend,  480, 
483.  Brown  v.  Bowen,  30  N.  Y.  519,  541.  DezeU  v.  Odell, 
3  Hill,  215.  Oopeland  v.  Copeland,  28  Maine.  525.  Morton 
V.  Hodgdon,  32  fd.,  127.)  2.  The  evidence  in  this  case  en- 
tirely fails  to  bring  it  within  the  above  principles,  (a)  The 
admission  of  the  defendant,  sworn  to  by  Smith,  was  not 
intended  to  inflnence  him.  The  defendant  did  not  know 
Smith.  He  was  not  told  any  purpose  for  which  the  qaes-. 
tions  were  asked  him,  and  did  not  know  the  business  of 
the  inquirer.  It  is  evident  that  it  was  the  merest  casual 
conversation,  and  that  Carahar  could  not  have  intended  to 
influence  Smith  by  his  answers.  "Representations,  or 
admissions,  in  order  to  constitute  an  estoppel,  must  be 
designed  by  the  party  making  them  to  influence,"  &c. 
( Welles,  J.,  44  Barb.  401,  and  other  eases  cited.)  "  He 
must  at  least  be  aware  that  he  is  giving  countenance  to 
the  alteration  of  the  condition  of  the  other,  whereby  he 
will  be  injured  if  the  representation  is  untrue."  (  Whit- 
man, Oh.  J.,  28  Maine,  525.)  In  Piper  v,  Oilmore,  (supra,) 
it  was  proved  that  notes  payable  to  A.  were  by  him  de- 
posited with  B.,  in  pledge,  to  secure  an  indebtedness  to  B. 
C,  having  a  claim  against  A.,  made  inquiries  of  B.  about 
the  notes ;  and  B.,  not  knowing  the  purpose  of  the  in- 
quiry, replied  that  the  notes  belonged  to  A.  Held,  that 
without  proof  that  B.  intended  to  deceive  C.  the  facts  did 
not  operate  as  an  estoppel  in  pais.  That  to  estop  B.  it 
must  be  proved  that  he  willfully  gave  false  information  to 
C,  with  intent  to  deceive  him,  and  to  induce  him  to 
actj  &c.  "  A  party  will  be  concluded  from  denying  his 
own  acts,  or  admissions,  which  were  expressly  designed 
to  influence  the  conduct  of  another,  and  did  so  influence 
it,  and  when  such  denial  will  operate  to  the  injury  of  the 
latter."  (Nelson,  J.,  8  Wend.  483;  and  see  30  N.  T.  541.) 
(b)  The  admission  was  not  clearl}*^  inconsistent  with  the 
defense.  Carahar  might  have  *'  lived  there,"  by  boarding 
with,  or 'laboring  with,  the  tenant  Mulhern,  and  still  not 
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have  been  the  '' actual  occupant"  within  the  meaning  of 
the  statute,  although  the  owner.  {Bedfield  v.  Utica  and 
Syracuse  B.  R.  Co..  25  Barb,  68.)  3.  The  plaintiff's  at- 
torney  did  not  ^^act"  on  defendant's  admission,  that  he 
''lived  there.'^  He  had  brought  the  summons  from  Eliza- 
bethtown,  with  the  name  of  the  defendant  blank,  but 
filled  it  in  before  he  saw  the  defendant,  although  he  had 
been  told  that  Carahar  lived  ''  up  the  street  on  the  road 
leading  to  the  quarry.'*  His  object  of  inquiring  was  evi- 
dently to  identify  Carahar,  whom  he  did  not  know,  and 
ascertain  whether  he  was  the  Carahar  that  owned  the 
property,  and  whom  he  intended  to  sue.  There  is  no 
pretense,  on  the  part  of  the  attorney,  that  he  had  any 
other  object,  or  that  he  was  induced  to  bring  the  suit  by 
the  defendant's  statement  that  he  ''  lived  there."  4.  The 
plaintiff  himself  was  with  his  attorney,  and  knew  all  about 
the  fact  of  Mulhern's  possession.  The  charge  of  the  court, 
by  which  the  jury  was  permitted  to  speculate  upon  the 
possibility  that  the  plaintiff  may  have  supposed  that  Mnl- 
hern  was  there  as  the  defendant's  agent,  or  servant,  was 
entirely  unfounded  in  evidence,  and  erroneous. 

UI.  This  is  not  a  case  for  the  application  of  the  doc* 
trine  of  estoppel  in,  pais.  1.  The  statute  permits  the  action 
to  be  brought  only  against  the  "  actual  occupant."  (2  R,  S. 
304,  §  4.)  2.  It  would  be  monstrous  that  a  judgment  in 
ejectment,  obtained  on  such  grounds,  should  forever  bar 
his  title  to  the  land. 

'IV.  Upon  the  whole  evidence,  the  defendant  was  enti- 
tled to  a  verdict.  The  judgment,  so  far  as  it  affects  the 
possession  of  the  premises,  is  inoperative,  not  being  against 
a  j)erson  at  the  time  entitled  to  possession,  and  should  be 
reversed. 

R.  S.  Hcde,  for  the  respondent. 

I.  No  exception  was  taken  by  the  defendant,  except  to 
the  charge  of  the  judge,  and  to  his  refusals  to  charge  as 
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requested.  The  charge  was  without  error,  and  fairly  sub- 
mitted the  case  to  the  jury.  The  elements  of  an  equitable 
estoppel  are  correctly  stated.  (Brottm  y.  Boweny  30  N.  T. 
519,  541.)  '*  It  is  not  necessary  to  an  equitable  estoppel 
that  the  party  should  design  to  mislead.  K  his  act  was 
calculated  to  mislead,  and  has  actually  misled,  another 
acting  upon  it  in  good  faith,  and  exercising  reasonable  care 
and  diligence  under  all  the  circumstances,  that  is  enough.'' 
( Jf.  and  T.  Bank  v.  Hazard,  30  N.  T.  226,  230.) 

n.  The  evidence  fully  sustains  the  finding  of  the  jury. 
The  defendant  was  bound  to  know  the  effect  of  his  state- 
ment to  Mr.  Smith,  that  he  waft  in  possession.  He  had 
already  been  advised  of  the  plaintiff's  claim  by  a  letter 
from  the  plaintiff's  attorneys.  When,  after  his  statement 
to  Mr.  Smith  that  he  was  in  possession,  the  summons  was 
served  on  him,  it  was  his  duty  to  have  immediately  cor- 
rected his  mistake,  if  it  was  such.  There  is  no  proof  of 
any  knowledge  in  the  plaintiff  that  the  defendant  was  not 
in  actual  possession,  or  that  Mulhern  had  occupied  other- 
wise than  as  a  servant  of  the  defendant. 

ILL  Irrespective  of  the  question  of  estoppel,  the  posses- 
sion of  the  defendant,  was  sufficient  to  maintain  the  action 
against  him.  He  was  served  on  the  premises,  while  in 
actual  ^^ pedis  poHessioney'^  and  with  the  words  of  his  claim 
of  title  on  his  lips.  Such  an  occupancy  is  sufficient  to  make 
him  defendant,  under  the  statute.    2  B.  8.  304,  §  4.) 

By  the  Court,  Bookbs,  J.  The  action  of  ejectment,  be- 
ing a  possessory  action,  should  be  brought  against  the 
party  in  actual  occupation,  and  when  brought  against  a 
tenant  in  possession,  his  landlord  may,  on  due  application, 
be  joined  with  him,  or  be  substituted  in  his  place  as  ^de- 
fendant, (2  B,  8.  342,  §  17.)  Under  section  1 18  of  the 
Code  as  now  amended,  the  landlord  may  be  joined  with 
his  tenant  as  defendant  in  the  first  instance,  (30^.  T.  513.) 
So  when  the  landlord  defends  in  the  name  of  his  tenant 
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unsuccessfully,  he  will  be  held  liable  for  the  costs  of  the 
action,  (5  N,  Y.  558.)  It  seems,  therefore,  that  the  de- 
fendant in  this  case,  although  not  in  possession,  would 
have  been  a  proper  party  defendant,  with  his  tenant  in 
occupation,  had  the  plaintiff  seen  fit  so  to  have  brought 
his  action.  But  the  recovery  against  the  defendant  as  sole 
defendant,  was  allowed  on  the  ground  of  estoppel.  It  was 
claimed  that  he,  in  effect,  invited  the  action  against  him- 
self, and  having  done  so  and  induced  the  plaintiff  to  take 
the  proceedings,  that  he  is  estopped  from  denying  that 
he  had  the  actual  occupation  at  the  time  the  action  was 
commenced. 

When  a  person  has  induced  another  to  act  upon  his 
statements  or  admissions  made  for  that  purpose,  he  is  con- 
cluded from  asserting  the  truth,  against  such  statements 
and  admissions.  This  principle  has  been  often  applied  in 
actions  relating  to  real  property.  In  the  case  of  The  Pres- 
byterian Cong,  of  Salem  v.  WilliamSy  (9  Wend.  147,)  which 
was  an  action  of  ejectment,  it  was  held  that  the  defendant 
was  concluded  by  his  admissions  made  at  the  time  of  the 
commencement  of  the  action,  that  there  was  not  su£5icient 
{)roperty  on  the  premises,  liable  to  distress,  to  countervail 
the  arrears  of  rent.  Mr.  Justice  Sutherland,  delivering 
the  opinion  of  the  court,  remarked :  "  I  am  clearly  of  the 
opinion  that  the  defendant  was  estopped  by  that  admis- 
sion from  contradicting  the  fact  upon  the  trial."  He 
added :  "  The  plaintiff  had  a  right  to  rely  upon  it,  and  the 
defendant  ought  not  to  be  permitted  to  defeat  the  plain- 
tiff's action  by  showing  what  he  then  said  was  false,  and 
);hereby  reap  an  advantage  from  his  own  wrong  and  false- 
hood." So,  in  Abeel  v.  VanOelder,  (36  N.  Y.  513,)  it  was 
said  that  when  one  invited  an  action  -against  himself  he 
was  not  at  liberty  to  claim  that  the  action  was  not  well 
brought  against  him.  So,  if  a  person,  having  a  claim  to 
real  property,  permits  another  to  purchase  without  making 
known  his  claim,  he  will  not  be  permitted  afterwards  to 


SARATOGA— NOySMBEB»  1869.  259 

Finnegan  v.  Carahar. 

assert  his  right,  against  such  innocent  purchaser.  (1  John. 
C%.  344  3  Paige,  545.  27  Barb.  595.  53  id.  40.  32  N.T. 
105.)  In  SaU  v.  Whiter  (3  Car,  dk  P.  136,)  which  was  an 
action  in  detinue,  it  was  held  that  if  one  asserts  that  he 
has  the  property,  and  thereby  induces  the  claimant  to 
bring  an  action  against  him,  he  will  be  liable  although 
such  assertion  was  untrue.  Best,  Ch.  J.  remarked  that 
^<  if  the  defendant  said  he  had  the  deeds,  and  thereby  in- 
duced the  plaintiff  to  bring  this  aqtion  against  him,  I  shall 
hold  that  they  may  recover  against  him,  although  the 
assertion  was  a  fraud  on  his  part."  Kow,  in  the  case  at 
bar,  if  there  was  evidence  bearing  upon  the  question  of 
estoppel  sufficient  for  the  consideration  of  the  jury,  there 
was  no  error  in  the  charge  of  the  learned  judge,  or  in  his 
refusal  to  charge  as  requested.  The  substance  of  his  in- 
structions was,  that  if  the  jury  should  find  that  the  defend- 
ant, at  the  time  of  the  commencement  of  the  action,  asserted 
or  gave  the  plaintiff's  agent  to  understand  that  he  was  in 
the  actual  occupation  of  the  premises,  and  that  the  action 
was  commenced  against  him,  on  the  faith  of  such  asser- 
tions, the  action  could  be  maintained  notwithstanding 
his  want  of  possession.  Such  instructions  were  entirely 
correct,  as  the  case  stood  upon  the  proof.  There  was  in 
fact  a  very  considerable  amount  of  evidence  bearing  on 
this  point.  It  was  made  to  appear  that  the  defendant 
had  formerly  been  in  possession,  and  that  the  plaintiff  had 
asserted  his  claim  of  title  against  him  by  a  notification  of 
his  claim.  It  was  fairly  inferable,  from  the  evidence,  that 
the  plaintiff  sent  his  attorney  into  the  neighborhood  of 
the  preitises  to  make  inquiries  in  regard  to  the  enforce- 
ment of  his  right,  by  the  commencement  of  an  action  if 
necesssary.  He  took  with  him  a  summons  and  complaint 
in  blank  as  to  the  name  of  the  person  to  be  sued;  pro- 
ceded  to  the  premises,  and  found  the  defendant  there  on 
the  land.  In  answQr  to  questions  put  to  him  by  the  attor- 
ney, he  said  he  lived  *  there,  and,  in  substance,  that  he 
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owned  the  house.  Thereapon  the  papers  were  handed 
him,  and  he  received  them  without  making  any  explana- 
tions, or  in  any  way  correcting  the  impressions  fairly  de- 
ducible  from  his  statements  and  acts.  On  this  state  of  the 
case  it  becomes  a  question  for  the  jury,  on  the  evidence, 
whether  the  defendant  did  not  give  the  plaintiff's  agent 
to  understand  that  he  was  in  the  actual  occupation  of  the 
premises,  claiming  to  own  them,  and  whether  the  action 
was  not  commenced  against  him  on  the  faith  of  his  assur- 
ances in  that  regard!  In  my  judgment,  the  case  was  prop- 
erly submitted  to  the  jury ;  the  instructions  given  by  the 
'Court  were  correct,  and  were  well  authorized  by  the  proof. 

Judgment  affirmed,  (a) 

[Saratoga  Qenbsal  Tebm,  Noyember  11,  1869.    Boekes,  Eotekram  and 
JPoUeTy  Justices.] 

(a)  Above  judgment  affirmed  by  the  Court  of  Appeals. 


Thompson  va,  Burhans  and  others. 

In  an  action  of  ejectment,  the  premises  in  question,  according  to  the  plaintiff's 
daimi  constituted  the  north  portion  of  township  47  in  T.  &  C.'s  purchase ; 
and  the  point  in  dispute  was  the  location  of  the  north  line  of  the  township ; 
the  plaintiff  claiming  that  the  township  extended  to  the  south  line  of  the  M. 
purchase,  and  the  defendants  insisting  that  it  did  not  reach  to  that  line,  by 
about  90  chains,  thus  leaving  a  tract  of  land,  or  gore,  between  the  north  line 
of  township  47,  and  the  M.  line.  The  defendants,  by  their  answer,  admitted 
possession  of,  and  averred  title  to,  "  a  gore  of  land  "  south  of  the  south  line 
of  the  M.  purchase,  and  the  defense  was  a  labored  and  persistent  effort  to 
sustain  their  titie  and  their  right  to  such  possession.  The  referee  found  their 
claim  of  title  nnsustained,  and  their  admitted  possession  unlawful  as  against 
the  pliuntiff. 

Held  that  in  the  face  of  these  admissions  and  averments  in  the  pleadings,  and 
after  an  unsuccessful  effort  to  sustain  a  defense  based  thereon,  the  defend- 
ants were  not  at  liberty  to  insist  that  they  made  no  claim  to  the  lands 
described  in  the  complaint 
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Where  the  plaintiff  in  such  an  action  is  in  possession  of  the  premises  in  dispute, 
under  title  derived  from  and  through  deeds  executed  by  the  comptroller, 
upon  tax-sales;  and  the  defendants  were  without  shadow  of  title— mere  in- 
i^ruders  and  trespassers — ^regularity  in  the  proceedings  by  that  officer,  under 
the  statute  conferring  the  authority  to  sell  and  convey,  will  be  presumed. 

And  actual  occupation  of  a  part  of  the  premises  will,  in  such  a  case,  draw  to  it 
possession  of  Uie  whole. 

Even  though  the  plaintiff's  deeds  are  void,  mere  strangers  and  intruders  can- 
not set  up  their  invalidity.  The  plaintiff's  possession,  under  such  a  claim 
of  title,  is  sufficient  to  sustain  a  recovery  against  a  naked  trespasser,  enter- 
ing without  right. 

The  defendants  attempted  to  Justify  their  entry  and  possession  under  a  comp- 
troller's deed,  in  which  the  description  of  the  premises  conveyed  was,  "of 
land  lying  north  of,  and  adjoining  to,  township  No.  47  of  T.  &  G.'s  purchase," 
hounded  by  the  "  north  bounds  of  said  township."  Hdd  that  such  deed 
afforded  no  authority  for,  or  justification  of,  a  possession  by  the  defendants 
south  of  such  north  bounds ;  even  admitting  its  validity.  And  that  their 
entry  upon  and  possession  of  such  land,  claiming  under  such  deed,  was  with- 
out the  shadow  of  right,  and  they  were,  as  against  the  plaintiff's  prior  pos- 
session and  daim  of  title,  mere  naked  trespassers. 

APPEAL  by  the  defendants  from  a  judgment  entered 
upon  the  report  of  a  referee,  in  an  action  of  ejectment 

The  referee  found  and  reported  the  following  facts  : 

First,  That  the  plaintiff  was  and  is  the  owner  in  fee, 
and  was  in  possession  of  the  undivided  five  sixteenths  parts 
of  the  premises  described  in  the  complaint,  being  the 
northerly  part  of  township  number  47,  in  the  division  of 
Totten  &  Crossfield's  purchase  into  townships,  and  more 
fully  described  in  the  complaint. 

Second.  That  before  the  commencement  of  this  action 
the  defendants  wrongfully  entered  into  the  possession  of 
said  premises,  and  expelled  the  plaintiff  therefrom,  and 
claimed  to  own  the  same  in  their  own  right ;  and  that  the 
defendants  were,  at  the  time  of  the  commencement  of  this 
action,  and  still  are  in  the  possession  thereof,  claiming  to 
own  the  same. 

Third,  That  the  said  township  number  47  extends  to  the 
north  line  of  Totten  &  Crossfield's  purchase ;  that  said  north 
line  is  also  the  south  line  of  Macomb's  purchase ;  and  that 
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there  is  no  gore  of  land,  as  claimed  by  the  defendants, 
between  the  said  north  line  of  township  number  47,  in 
Totten  &  Crossfield's  purchase,  and  the  south  line  of  said 
Macomb's  purchase. 

Fourth.  That  the  premises  in  controversy  in  this  action  ar^ 
within,  and  are  part  and  parcel  of,  said  township  uumbei 
47,  of  Totten  &  Orossfield's  purchase,  as  described  in  the 
plain tifi''s  complaint. 

As  a  conclusion  of  law,  the  referee  found  and  decided 
that  the  plaintiff  was  entitled  to  a  judgment  against  the 
defendants  for  the  recovery  of  the  said  five  sixteenths  parts 
of  the  said  premises,  as  demanded  in  the  complaint  herein, 
with  costs,  and  the  same  was  directed  and  awarded 
accordingly. 

S.  BrowUi  for  the  appellants. 

A.  Pond,  for  the  respondent. 

By  the  Court,  Bockbs,  J.  This  is  an  action  of  ejectment. 
The  premises  in  question,  according  to  the  plaintiff's  claim, 
constitute  the  north  portion  of  township  47,  in  Totten  & 
Orossfield's  purchase,  in  the  county  of  Essex. 

The  point  in  dispute,  is  the  location  of  the  north  line  of 
the  township.  The  plaintiff  insists  that  the  township  ex- 
tends to  the  south  line  of  what  is  known  as  the  Macomb 
purchase ;  whereas  the  defendants  insist  that  it  does  not 
reach  to  thiait  line  by  about  ninety  chains,  thus  leaving  a 
tract  of  land,  or  gore,  between  the  north  line  of  township 
47,  and  the  Macomb  line. 

The  action  was  referred  to  a  referee  to  hear  and  de- 
termine, who  held  and  decided,  that  township  No.  47  ex- 
tends to  the  north  line  of  Totten  &  Orossfield's  purchase, 
which  line  was  identical  with  the  south  line  of  Macomb's 
purchase,  and  that  there  was,  in  fact,  no  gore  of  land 
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between  said  lines,  as  claimed  by  the  defendants;  and 
judgment  was  awarded  in  fevor  of  the  plaintiff. 

It  is  urged  by  the  defendants,  that  they  make  no  claim 
to  any  part  of  township  47,  and  that,  if  it  be  true  that  the 
north  line  of  the  township  be  identical  with  the  south  line 
of  the  Macomb  purchase,  there  should  be  no  recovery 
against  them,  inasmuch  as  they  neither  had  possession, 
nor  claimed  title  to  any  lands  south  of  the  north  line  of  the 
township.  This  objection  to  the  recovery  is  wholly  unsup- 
ported by  the  facts  of  the  case.  By  the*  pleadings,  they 
admit  possession  of,  and  aver  title  to,  "  a  gore  of  land  " 
south  of  the  south  line  of  Macomb's  purchase ;  and  the  de- 
fense was  a  labored  and  persistent  effort  to  sustain  their 
title  and  theii^  right  to  such  admitted  possession.  The 
referee  found  their  claim  of  title  unsustained,  and  their 
admitted  possession  unlawful  as  against  the  plaintiff.  -In 
the  face  of  these  admissions  and  averments  in  the  plead- 
ings, and,  after  an  unsuccessful  effort  to  sustain  a  defense 
based  thereon,  the  defendants  are  not  at  liberty  to  insist 
that  they  made  no  claim  to  the  lands  described  in  the 
complaint.  The  recovery  in  the  action  is  undoubtedly 
right,  in  case  the  plaintiff  established,  first,  his  title  to  an 
undivided  five  sixteenths  of  township  47;  and,  second,  that 
the  north  line  of  the  township  was  identical  with  the  south 
line  of  Macomb's  purchase. 

The  plaintiff's  title  to  township  47  was  deduced  from 
deeds  made  by  the  comptroller,  on  the  sale  of  lands  for 
unpaid  taxes;  and  the  objection  was  taken  that  there  was 
no  proof  that  the  conditiops  precedent  to  confer  power 
on  that  officer  to  sell  and  convey  the  lauds,  had  been  com- 
plied with  or  performed. 

If  it  be  true,  as  found  by  the  learned  referee,  that  the 
plaintiff'  was  in  possession  of  the  premises  in  dispute,  un- 
der title  derived  from  and  through  the  comptroller's  deeds ; 
and  further,  that  the  defendants  were  without  shadow 
of  title — mere  intruders  and  trespassers — regularity  in  the 
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proceedings,  under  the  statute  conferring  the  authority  to 
sell  and  convey  by  that  6£SceT,  must  be  presumed.  This 
is  expressly  declared  by  the  statute.  (Laws  of  1860,  p.  352, 
eh.  209.  Finlo}/  v.  Cook,  54  Barb.  9,  30.)  And  actual 
occupation  of  part  will,  in  such  case,  draw  to  it  possession 
of  the  whole.  (Finlatf  v.  Cooky  tupra,)  Even  were  the 
plaintiff's  deeds  void,  mere  strangers  and  intruders  could 
not  set  up  their  invalidity.  (7  Barb.  621.)  In  that  case, 
the  plaintiff's  possession  is  sufficient  to  sustain  a  recov- 
•ery  against  a  naked  trespasser,  entering  without  shadow 
of  right. 

This  brings  us  to  consider  the  questions  of  fact  found 
by  the  learned  referee.  It  cannot  be  disputed  that  the 
deeds  were  intended  to  cover  township  Wo.  47,  to  its  ex- 
treme north  line,  wherever  that  might  be.  The  referee 
found  that  such  north  line  was  the  north  line  of  Totten 
&  Orossfield's  purchase,  and  the  south  line  of  Macomb's 
purchase.  In  this  the  learned  referee  is  abundantly  sus- 
tained by  the  proof.  The  various  records  made  at  a  very 
ancient  period,  put  in  evidence  by  the  plaintiff,  bear  on 
this  point,  and  tend  to  the  establishment  of  the  fact  as 
found.  The  surveys  and  ancient  monuments  discovered 
on  the  ground,  and  pretty  clearly  identified,  also  tend 
strongly  to  sustain  the  referee's  conclusion.  There  was 
also  some  evidence  of  possession  in  accordance  with  an 
actual  location,  marking  the  south  line  of  Macomb's  pur- 
chase as  identical  with  the  north  line  of  the  township. 
Kor  is  there  any  evidence  in  the  case  sustaining  a  differ- 
'ent  conclusion.  The  fact,  certified  by  the  referee,  must 
therefore  be  held  to  be  well  found  by  him.  So,  too,  there 
was  evidence  of  possession  of  the  township  under  the 
comptroller's  deed,  both  actual  and  constructive,  prior  to 
the  defendants'  entry.  Then  have  the  defendants  shown 
/  any  title,  or  right  of  possession  ?    They  al^o  claim  from 

the  State  under  title  acquired  long  subsequent  to  that  of 
the  plaintiff.    Nor  does  the  deed  to  Burhans,  under  which 
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they  attempt  to  justify  their  entry  and  possession,  purport 
to  convey  any  part  of  township  47,  only  lands  lying  north 
of  it  The  description  in  the  deed  is  ''of  land  laying 
north  of,  and  adjoining  to,  township  No.  47,  of  Totten  &; 
Crossfield's  purchase,*'  and  bounded  by  the  "  north  bounds 
of  said  township."  This  deed,  therefore,  could  afford  no 
authority  for,  or  a  justification  of,  a  possession  by  the  de- 
fendants south  of  such  north  bounds,  even  admitting  its 
perfect  validity.  The  defendants*  entry  and  possession 
was  therefore  without  the  shadow  of  right.  In  so  far  as 
can  be  seen  from  the  case,  they  were  intruders,  as  against 
the  plaintiff's  claim  of  title  and  possession — mere  naked 
trespassers.  In  this  view  of  the  case  it  is  unnecessary  to 
examine  the  point  urged  by  the  plaintiff,  that  the  defend- 
ants, claiming  from  the  State,  the  common  source  of  title, 
are  estopped  from  alleging  any  invalidity  in  the  plain- 
tiff''s  title. 

The  objections  to  the  record  evidence,  of  documents, 
maps,  &c.,  were,  in  so  far  as  they  were  material,  properly 
overruled.  They  were  from  the  archives  of  the  State,  and 
in  the  custody  of  the  proper  officer ;  and  were  duly  au- 
thenticated. (1  B.  S.  166,  §§  1,  4.  Id.  187,  §§  17,  18. 
17  JV.  T.  312.  36  id.  318.)  The  objections  also  urged  to 
other  points  of  evidence  were  either  properly  overruled, 
or  related  to  matters  in  no  way  affecting  the  merits  of  the 
controversy. 

In  my  opinion  the  judgment  directed  by  the  learned 
referee  should  be  affirmed,  with  costs. 

Judgment  affirmed. 

[Sara  TOO  A  Genbbal  Tbbm,  July  12,  1870.    Soaekratu,  Potter ,  Boeket  and 
Jamety  Justices.] 
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I  79h  408       ^^  provision  in  secUon  241  of  the  Code,  as  amended  in  1857,  that  "  in  all  cases 

^^T^aael  ^®  defendant  may  move  to  discharge  the  attachment,  as  in  the  case  of  other 

'   ^pi)^  provisional  remedies/'  includes  all  oases ;  snch  as  want  of  jarisdiction  in  the 

officer  who  issued  the  attachment ;  fraud  in  obtaining  it  j  defective  papers ; 

and  various  others. 

An  application  to  discharge  or  vacate  an  attachment  may  now  be  made,  in 
furtherance  of  justice,  upon  the  real  merits  of  the  motion,  or  for  irregu- 
larity, or  for  want  of  jurisdiction  in  the  officer  who  granted  it,  or  for  any 
other  cause.  And  such  motion  may  be  made  after  judgment  entered,  in 
the  action ;  even  though  the  defendant  has  appeared  and  given  the  under- 
taking required  by  sections  240,  241/ 

In  cases  where  the  defendant  moves  upon  his  own  affidavit,  or  affidavits  made 
on  lus  behalf,  the  plaintiff  may  oppose  the  motion,  as  in  other  cases,  by 
affidavits  which  eitiier  explain  or  contradict  those  offered  by  the  moving 
party. 
'  Where  the  motion  is  made  on  the  plaintiff's  original  affidavits,  alone,  no  fur- 
ther affidavits  on  the  part  of  the  plaintiff  are  admissible. 

When  the  defendant  moves,  not  only  upon  the  original  affidavits  used  in  obtain- 
ing the -attachment,  but  also  upon  his  own  and  other  affidavits,  in  order  to 
show  the  improvidence  of  issuing  it,  as  well  as  to  show  .the  ii^justice  of  issu- 
ing it,  on  account  of  the  unfair  statements  in  the  plaintiff's  affidavits,  and 
asks  to  have  it  vacated  and  set  aside ;  to  be  restored  to  his  rights  by  reason 
of  tiie  action  under  it ;  to  set  aside  the  judgment ;  and  to  be  permitted  to 
come  in  and  defend  tiie  action,  upon  the  merits,  the  plaintiff  has  a  right  to 
read  affidavits  in  opposition  to  each  point  in  lus  proceedings  which  is  as- 
sailed by  the  defendant  in  his  moving  papers,  and  as  to  which  be  asks  for 
relief. 

Although  an  attachment  is  an  extraordinary  remedy,  not  known  to  the  com- 
mon law,  and  therefore  one  which  .courts  should  watch  with  scrapulous 
jealousy,  yet  when  a  creditor  fairly  brings  himself,  by  his  application,«within 
the  spirit  and  intent  of  the  statute  authorizing  the  remedy,  he  is  to  be  pro- 
tected in  the  enjoyment  of  its  advantages. 

Where  it  appeared,  upon  a  motion  to  set  aside  a  judgment,  that  it  was  for  an 
amount  exceeding  $2500 ;  that  to  that  extent,  it  was  upon  a  demand  for 
which  the  defendant,  upon  a  settlement  with  the  plaintiffi),  had  given  them  his 
'  .  promissory  notes,  which  were  not  due  when  the  action  was  commenced ;  Held 
that  this  presented  a  question  of  law  for  trial.  That,  prima  faeiej  tliis  was 
against  the  right  of  the  plaintiffs  to  the  judgment,  to  that  extent 

And  that  even  if  the  facts  sworn  to  by  the  plaintiffs,  in  explanation,  could 
overcome  this  legal  presumption,  still  the  court  would  not,  at  special  term, 
try  a  cause  upon  the  merits,  on  affidavits. 


M 
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OTIO!Nr  to  discharge  an  attachment  and  to  set  aside  or 
vacate  judgment,  and  for  other  relief. 


H,  U.  Smith,  for  the  motion. 
J.  Wells,  opposed. 

Potter,  J.  The  attachment  in  this  case  was  obtained 
nnder  the  provisions  of  the  Code,  and  the  defendant  in 
snch  case  has  two  methods  of  proceeding  to  obtain  a  dis- 
charge of  the  attachment ;  one  by  entering  ihto  an  under- 
taking to  the  plaintiff,  (after  appearance,)  to  the  effect 
that  he  will  pay  any  judgment  to  be  recovered,  and  this 
is  almost  a  matter  of  right.  Although  application  must 
be  made  to  the  officer  who  issued  the  attachment,  or  to 
the  court,  for  an  order,  it  is  still  but  an  ex  parte  applica- 
tion, (13  Abb,  432 ;  22  How,  Pr,  106 ;)  and  if  granted,  the 
property  attached,  and  all  proceeds  of  property  sold,  &c., 
are  to  be  delivered  to  the  defendant  {Code,  §§  240,  241.) 
This  method  is  impracticable  in  this  case,  by  reason  of  a 
previous  attachment  having  been  obtained  by  other  par- 
ties, and  other  complications  existing.  Section  241  also 
provides  "  that  the  defendant  may  move  to  discharge  the 
attachment  as  in  the  case  of  other  provisional  remedies." 
This  provision  includes  all  cases,  as  well  cases  of  want 
of  jiyisdiction  by  the  officer  who  issued  it;  cases  of 
fraud  in  obtaining  the  attachment;  cases  of  defective 
papers ;  and  various  others ;  though  it  has  .been  doubted 
whether,  in  cases  where  the  attachment  has  been  regularly 
issued  against  an  absconding  debtor,  upon  sufficient  evi- 
dence to  confer  jurisdiction,  the  order  can  be  reversed. 
The  first  decisions  holding  to  this  rule  were  based  upon  the 
provisions  of  the  Code  as  they  existed  prior  to  the  amend- 
ment of  section  141,  in  1857,  which  provision  added  these 
words :  ^*  And  in  all  cases  the  defendant  may  move  to  dis- 
charge the  attachment,  as  in  the  case  of  other  provisional 
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remedies."  There  is,  therefore,  now  no  conflict  in  the 
cases  on  this  point ;  the  statute  has  settled  the  question. 
And  an  application  to  discharge  or  vacate  an  attachment 
may  now  be  made,  in  furtherance  of  justice,  upon  the  real 
merits  of  the  motion,  or  for  irregularity,  or  for  want  of 
jurisdiction  in  the  officer  who  granted  it,  or  for  any  other 
cause ;  and  such  motion  may  be  made  after  j  udgment  entered 
in  the  action,  {Thomp%(mY,  Culver^  15  Abh,  97;  Onsherie  v. 
Apple^  14  id.  64 ;)  even  though  the  defendant  has  appeared 
and  given  the  undertaking  required  by  sections  240,  241. 
{Oarbutt  v.  Eanff,  15  Abb.  189.)  Nor  does  the  fact  that 
the  defendant  has  made  an  assignment  of  his  property  for 
the  benefit  of  his  creditors,  deprive  him  of  the  right  to 
make  the  motion.  {Dickinson  v.  Benhamj  20  How,  Pr,  343. 
&  a.,  19tti410.) 

There  is,  then,  nothing  that  arises  in  the  way  of  objec- 
tion to  the  defendant's  right  to  mtfke  the  motion  in  ques- 
tion now,  except  the  question  of  lachQ$;  and  this  I  think 
is  sufficiently  excused  in  his  affidavits,  of  facts  which  are 
not  effectually  controverted. 

The  next  questions  that  arise  are,  what  facts  may  the 
defendant  set  up  as  the  ground  of  bis  motion  ?  These 
grounds,  we  have  already  stated/  are  any  ground  of  merits, 
defective  papers,  jurisdiction,  &e*  How,  then,  may  the 
plaintiff  meet  such  facts?  I  think  the  true  rule  is,  in 
cases  where  the  defendant  moves  upon  his  affida^dt,  or 
affidavits  made  on  bis  behalf,  that  the  plaintiff*  may  op- 
pose such  motion,  as  in  other  cases,  by  affidavits  which 
either  explain  or  contradict  those  offered  by  the  moving 
party.  The  cases  of  Dickinson  v.  Benham^  (19  How.  Pr. 
410,)  and  Wilson  v.  Britton,  (6  Abb.  33,)  present  the  true 
rule  on  this  subject,  which  is  as  above  stated,  and  also  the 
rule  that  where  the  motion  is  made  on  the  plaintiff's 
original  affidavits  alone,  no  further  affidavits  on  the  part 
of  the  plaintiff  are  admissible.  In  this  case,  the  defend- 
ant moves,  not  only  upon  the  original  affidavits  used  in 
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obtaining  the  attachment,  but  also  upon  his  own  and  other 
affidavits,  in  order  to  show  the  improvidence  of  issuing  it, 
as  well  as  to  show  the  injustice  of  issuing  it,  on  account 
of  the  unfair  statements  in  the  plaintiff's  affidavits,  and 
asks  to  vacate  and  set  it  aside ;  to  be  restored  to  his  rights 
by  reason  of  the  action  under  it ;  to  set  aside  the  judgment, 
and  to  be  permitted  to  come  in  and  defend  the  action 
upon  the  merits.  According  to  the  spirit  of  the  rule  which 
I  have  above  held  to  be  sound,  the  plaintiff  has  a  right  to 
read  affidavits  in  opposition  to  each  point  in  his  proceed- 
ings which  is  assailed  by  the  defendant  in  his  moving 
papers,  and  as  to  which  he  asks  for  relief.  These  we  will 
examine  in  their  order.  1st.  As  to  the  sufficiency  of  the 
affidavits  upon  which  the  attachment  was  issued.  Look- 
ing at  those  'affidavits  made  by  the  plaintiff  alone,  as  we 
must,  upon  this  point,  I  think  they  sufficiently  show  a 
cause  of  action  against  the  defendant,  and  that  they  pre- 
sented evidence  sufficient  to  call  for  the  exercise  of  the 
judicial  judgment  of  the  county  judge,  whether  the  de- 
fendant had  not  departed  from  the  State  with  intent  to 
defraud  his  creditors,  or  to  avoid  the  service  of  a  summons, 

• 

and  also  whether  he  had  not  assigned  his  property  with 
like  intent  It  would  not  be  instructive,  and  I  need  not 
repeat  the  particulars  stated  in  the  affidavit  on  this  point. 
This  objection  was  not  very  forcibly  insisted  upon  by  the 
*  defendant.  2d.  The  defendant  then  claims,  that  if,  upon 
thqir  face,  these  affidavits  shall  be  held  to  be  sufficient,  then, 
upon  the  explanations  and  statements  contained  in  the 
moving  papers,  great  injustice  and  wrong  was  done  to 
the  defendant  upon  those  original  papers  in  the  case,  made 
and  presented  to  the  officer,  in  obtaining  the  order  for  the 
issuing  of  the  attachment  If  this  shall  so  appear  to  the 
court,  I  have  no  doubt  that  it  is  within  the  power^  and  it 
should  be  the  duty,  of  the  court,  to  correct  the  injustice 
and  restore  the  defendant  to  his  rights.  In  regard  to  these 
explanations  and  statements  of  the  defendant  in  his  moving 
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affidavits,  the  plaintiff  had  the  right  to  present  affidavits 
on  his  party  to  contradict  or  to  explain  them,  or  to  add  to 
the  evidence  existing  at  the  time  of  obtaining  the  attach- 
ment, though  since  discovered,  or  to  confirm  the  statement 
originally  made,  showing  the  defendant's  indebtedness,  if 
that  be  the  question,  and  his  intent  to  depart  the  State,  &c., 
or  any  other  material  fact  which  the  defendant-controverts 
in  his  moving  papers  in  this  regard.  The  plaintiff  did 
present  and  read  affidavits  of  that  character.  These  affi- 
davits of  the  plaintiff',  so  read,  though  subject  to  much  just 
criticism  for  their  departure  from  the  issue  they  were  called 
to  meet,  and  for  their  statements  in  many  particulars  of 
fact,  in  positive  and  evidently  partial  terms,  which  could 
personally  only  be  known  to  the  affiants  upon  information, 
such  as  that  the  defendant  pretended  to  be  sick ;  and  so, 
too,  statements  made  upon  information  and  belief,  without 
stating  the  source  of  information.  All  such  parts  of  the 
affidavits  read  in  opposition,  amount  to  no  evidence  what- 
ever to  a  court,  and  must  be  entirely  excluded  from  this 
consideration.  Still,  ther%  were  statements  of  facts  in  the 
plaintiff's  opposing  affidavits  not  subject  to  these  criticisms ; 
such  as  of  an  indebtedness  to  operatives,  of  demand  of  pay- 
ment and  refusal,  and  the  quitting  of  his  employment  by 
these  operatives  by  reason  of  such  refusal ;  of  his  depart- 
ure the  next  day ;  of  his  previous  assignment  to  his  son- 
in-law  of  his  tools,  implements  and  personal  property;  of* 
his  declarations,  that  he  was  going  to  New  York;  and  his 
departure  to  the  west,  and  finally  from  the  State ;  of  his 
leaving  skins  in  his  works  requiring  immediate  care ;  and 
the  weight  of  evidence  that  he  provided  no  person  to  take 
charge  of  them,  to  save  them  from  injury,  and  his  property 
from  great  loss.  I  think  the  weight  of  evidence  is  against 
the  defendant  upon  his  explanation  of  the  reasons  of  his 
departure,  and  of  his  intent  in  regard  to  the  payment  of 
his  creditors ;  and  as  to  avoiding  the  service  of  process. 
This  being  so,  though  an  attachment  is  an  extraordinairy 
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remedy,  which  may  be  greatly  abused  by  designing  men — a 
remedy  not  known  to  the  common  law,  and  one,  therefore, 
which  courts  should  watch  with  scrupulous  jealousy,  in- 
asmuch as  its  effects  are  so  destructive  to  individual  credit, 
and  being  one  which  clothes  the  creditor  with  such  extra- 
ordinary power  over  his  debtor's  estate,  that  it  should  only 
be  granted  upon  full  and  satisfactory  evidence  that  the 
application  is  well  founded — still,  when  a  creditor  fairly 
brings  himself,  by  his  application,  within  the  spirit  and 
intent  of  the  statute  authorizing  this  remedial  and  pro- 
visional remedy,  he  is  to  be  protected  in  the  enjoyment  of 
its  advantages.  I  must  therefore  bold  that  the  defendant 
has  not,  by  the  weight  of  testimony,  established  that  the 
attachment  was  improvidently  issued ;  that  it  was  unjustly 
issued ;  or  that  it  was  unauthorized.  I  cannot,  therefore, 
vacate  or  set  it  aside,  or  restore  him  to  the  same  condition 
as  if  it  had  not  been  issued. 

There  is  still  one  other  relief  prayed  for  by  the  defend- 
ant, which  is,  that  the  judgment  obtained  by  the  plaintiff 
be  vacated  and  set  aside,  and  that  the  defendant  be  per- 
mitted to  come  in  and  defend;  and  that  all  future  pro- 
ceedings under  said  judgment  be  stayed.  Two  objections 
are  made  to  the  granting  of  this  relief,  viz.,  laches  in 
making  the  application,  and  want  of  merit. 

In  regard  to  laches,  the  defendants'  affidavits,  if  true,  are 
sufficient  to  excuse  them.  His  sickness  and  the  sickness  of 
his  family,  and  his  continued  inability  to  return  home  after 
he  deliberately  determined  sa  to  do,  is  not  contradicted 
by  facts  or  circumstances  sufficient  to  make  it-doubtful,  or 
to  affect  the  probability  of  his  and  the  corroborating  state- 
ments. As  to  merits,  the  uncontradicted  statements  are, 
that  the  judgment  is  to  an  amount  exceeding  $2500 ;  that 
to  that  extent  it  was  upon  a  demand  for  which  the  defend- 
ant, upon  a  settlement  with  the  plaintiffs,  had  given  them 
his  promissory  notes,  and  those  notes  were  not  due  when 
the  action  was  commenced.    This  presents  a  question  of 
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law  for  trial.  Prima  facie,  this  is  against  the  right  of  the 
plaintiffs  to  this  judgment,  to  that  extent.  If  the  facts 
sworn  to  by  the  plaintiffs,  in  answer  to  this,  upon  the 
equities  between  the  parties,  could  overcome  this  legal  pre- 
sumption, still,  it  must  be  remembered  that  the  defendant 
has  had  no  opportunity  to  meet  those  facts  so  presented 
by  the  plaintiffs ;  and  if  he  had,  or  should  be  allowed  to 
meet  them,  this  court  would  not,  at  special  term,  try  a 
cause  upon  the  merits,  upon  affidavits.  For  this  reason, 
this  part  of  the  relief  must  be  granted  to  the  defendant. 
A  part  of  the  plaintiff's  claim,  to  the  extent  of  the  ^200 
note,  is  not  controverted ;  this  was  sufficient  to  give  them 
a  cause  of  action,  and  entitle  them  to  an  attachment,  with- 
out regard  to  that  part  of  their  claim  which,  perhaps,  may 
be  controverted.  The  sheriff,  it  seems,  has  collected 
enough  on  this  attachment,  after  discharging  the  prior 
attachment  and  judgment  thereon,  to  pay  the  plaintiff's 
undisputed  claim  on  the  $200  note,  and  the  costs  of  the 
judgment.  Be  the  case  as  it  may,  the  defendant,  on  pay- 
ment of  $10  costs  of  this  motion,  may  have  the  judgment 
vacated,  and  be  permitted  to  put  in  an  answer. 

[ScHBNBOTADT  Sfbcial  Tebm,  NoTember  21, 1870.    Fotter,  Justice.] 
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The  People,  exrel  The  American  Linen  Thread  Oom- 
pauy,  v%.  Alonzo  Howland  and  David  C.  WALLAOBy 
Assessors  of  the  Village  of  Mechanicville. 

Where  assessors  assessed  the  real  estate  of  a  corporation  at  |126,000|  and  on 
application  refused  to  correct  the  assessment,  although  the  highest  yaluation 
fixed  for  such  real  estate,  hy  the  uncontradicted  eyidence  before  them  was 
but  145,000 ;  Hdd  that  they  should  have  corrected  the  asseftment,  by  strik- 
ing out  the  sum  of  |125,000  as  the  valuation  of  the  real  estate,  and  inserting 
the  sum  of  ^,000  in  its  place. 

Hddf  at&Of  that  after  having  deducted  from  the  amount  of  capital  pud  in,  or 
secured,  such  sum  of  $46,000,  for  the  value  of  the  real  estate,  it  was  proper 
for  the  assessors  to  assess  the  remaining  capital  as  personal  estate,  at  its 
actual  value,  as  shown  by  the  evidence  before  them. 

Assessors  act  in  a  judicial  capacity,  in  hearing  parties  aggrieved,  and  must  be 
governed  by  the  evidence  presented  to  them  on  an  application  to  correct  the 
assessment. 

Where,  upon  an  application  to  correct  an  assessment,  there  is  no  evidence  be- 
fore the  assessors,  on  the  subject  of  value  of  the  real  estate  assessed,  except 
the  affidavits  produdM  by  the  owner,  they,  if  uncontradicted,  must  be  con- 
sidered controlling  and  conclusive. 

WRIT  of  certiorari  for  the  purpose  of  correcting  an 
alleged  erroneous  assessment,  made  by  the  defend- 
ants as  assessors,  against  the  real  and  personal  property 
of  the  relator,  in  the  village  of  Mechanicville,  for  the 
year  1871. 

The  relator  was  a  stock  corporation  with  a  capital  of 
f70,000. 
The  assessots  for  the  year  1871,  assessed  the  relator 

for  real  estate, f  125,000  00 

Personal  property, 29,786  81 

Total, 1154,786  81 

They  also,  in  the  assessment  roll,  stated  the  capital 
paid  in,  and  secured  to  be  paid  in,  at      ^70,000  00 

And  deducted  amount  to  be  paid  out  for 
real  estate  at 40,213  19 

Leaving  personal  estate,  in  stock,      •     .    $29,786  81 
Voii.  LXI  18 


61    273 

88h  srr 


I 


^ 


274      OASES  m  the  supreme  court. 

The  People  r.  Howland. 

The  return  to  the  writ  shows,  that  at  the  time  the  de- 
fendants met  to  hear  the  parties  aggrieved,  and  to  cor- 
rect the  assessment  roll,  the  relator  appeared  hefore  them 
and  presented  affidavits  which  showed,  1st.  That  the  real 
estate  belonging  to  the  corporation  was  worth  not  to  ex- 
ceed $45,000,  but  cost  $40,213.19 ;  and  2d.  That  the  cap- 
ital  stock  of  the  company  was  worth  but  80  per  cent  of 
its  nominal  amount;  and  claimed  to  have  the  assessment 
against  the  relator  reduced  accordingly ;  and  further,  that 
in  case  no  reduction  in  the  assessment  of  the  real  estate 
was  made,  the  assessment  for  personal  property  should  be 
entirely  stricken  from  the  roll;  inasmuch  as  the  .assessed 
value  of  the  real  estate,  would,  in  such  case,  exceed  the 
actual  value  of  the  capital  stock  of  the  company,  as  fixed  . 
and  ascertained  by  the  assessors.  -  The  return  also  states, 
that  although  Lewis  E.  Smith,  the  treasucer  of  the  relator, 
swore,  before  said  assessors,. that  the  stock  of  said  linen 
thread  company  had  been  worth  only  80  per  cent  of  it^ 
par  value  since  February  16th,  1871,  yet,  "  we,  the  said 
assessors,  from  our  knowledge  of  said  company,  and  its 
property  and  affairs,  and  from  the  fact  of  its  having,  ou 
the  first  day- of  January,  1871,  declared  a  dividend  of  10 
per  cent  upon  its  stock ;  and  from  the  fact  that  one  of 
them  having  been  repeatedly  informed  since  February 
16th,  1871,  and  before  June  8th,  1871,  by  different  stock- 
holders of  said  company;  and,  from  the  said  Rowland 
having  heard  the  said  Lewis  E.  Smith,  since  the  month 
of  February,  1871,  and  repeatedly  prior  to  that  time,  and 
during  the  past  year,  and  other  stockholders  of  said  com- 
pany, say,  that  the  stock  of  said  company  was  worth  at 
least  par,  or  one  dollar  for  each  dollar  of  its  capital  stock ; 
and  from  the  affidavits,  then  and  there  before  them,  and 
annexed  and  made  by  the  persons  thereafter  mentioned, 
did  not  believe,  or  credit,  the  sworn  statement  of  Lewis  E. 
Smith,  as  to  the  value  of  said  stock." 

That  on  the  said  8th  day  of  June,  1871,  the  said  as- 
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eessors  had  before  them,  and  in  their  possession,  the 
annexed  affidavits  of  several  pei^ons  who  were  named, 
who  severally  swore  to  the  value  of  the  real  and  personal 
property  of  the  said  company,  and  that  they  had  said 
affidavits  before  them,  and  in  their  possession,  before,  and 
at  the  time,  they  passed  upon  and  decided  the  application 
of  said  company  for  a  reduction  of  its  assessment 

It  also  appeared  that  the  attention  of  the  relator,  or  his 
counsel,  was  not  called  to  these  affidavits,  or  called  to  the 
fact  that  they  were  then  present  for  use,  or  used,  upon  the 
hearing  before  the  assessors  on  the  application  for  a  reduc- 
tion of  the  amount  of  the  assessment 

These  affidavits  showed  the  real  estate  to  be  worth 
$125,000,  and  had  been  used  upon  a  motion  made  by  the 
relator  against  the  defendants  for  a  mandamus.  The  de- 
fendants refused  to  reduce,  or  alter,  the  assessment  roll, 
and  upon  the  application  o'f  the  relator  the  writ  of  cer- 
tiorari was  issued. 

A,  Pond,  for  the  relator. 

I.  Assuming  that  the  assessment  against  the  relator,  of 
$125,000  for  real  estate,  is  correct  and  not  to  be  reduced, 
then  the  assessors  erred  in  refusing  to  strike  the  assess- 
ment against  the  relator  for  personal  property  ($29,786.81,) 
entirely  from  the  roll.  1st  The  law  relating  to  the  as- 
sessment of  the  capital  stock  of  corporations  expressly 
provides  that  it  shall  be  <' assessed  at  its  actual  value, 
after  deducting  the  assessed  value  of  its  real  estate." 
{Ses9ion  Laws  1857,  eh.  466,  §  3.  3  S.  3.  p.  373,  §  3, 
Udm.  ed,)  The  scheme  established  by  the  statute  above 
cited,  and  that  providing  for  the  assessment  of  the  real 
estate  of  corporations,  (1  B,  S.  363,  §  9,  Edm,  ed.  and 
p,  362,  §  6,)  is  as  just  as  it  is  simple.  It  contemplates  the- 
assessment  of  the  real  estate  of  corporations,  at  its  "  actual 
value,"  and  then  the  deduction  of  that  amount  from  the 
value  of  the  entire  capital  stock  of  the  corporation,  which 
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it  was  supposed  woald  exceed  the  real  estate  in  value,  and 
that  the  balance  only  of  such  amount  should  constitute  the 
sum  that  should  be  assessed  against  it,  for  its  capital  stock. 
In  this  way  the  whole  of  the  property  both  real  and  per- 
sonal of  the  corporation  would  be  assessed.  True,  the 
legislature  did  not  anticipate,  what  the  defendants  in  this 
case  seem  to  have  ascertained,  namely,  that  there  would 
be  a  corporation  whose  real  estate  alone  would  be  assessed 
at  the  sum  of  $125,000,  while  its  entire  capital  stock,  which 
embraces  both  real  and  personal  propertj',  would  be  worth 
less,  and  but  $70,000 ;  in  other  words,  that  the  whole 
would  be  worth  less  than  one  of  the  several  parts.  The 
legislature  therefore  only  provided  that  the  "assessed 
value  "  of  the  real  estate  should  be  deducted  from  the  cap- 
ital stock,  and  that  the  balance  only  of  such  capital  stock 
"shall  be  assessed  at  its  actual  value,  and  taxed  in  the 

• 

same  manner  as  the  other  personal  and  real  estate  of  the 
county.  (3  B.  S.  p,  373,  §  3,  Edm.  ed.)  But  in  this  case, 
inasmuch  as  the  defendants  had  assessed  the  real  estate  at 
a  sum  which  exceeded  the  value  of  the  entire  capital  stock, 
as  already  shown,  it  was  impossible  in  this  instance,  for 
the  defendants  literally  to  carry  out  and  comply  with  the 
direction  of  the  statute  in  ^that  regard,  and  deduct  the 
greater  from  the  lesser  sum.  The  only  possible  method 
left  to  carry  out  the  manifest  intent  of  the  statute,  and 
thereby  avoid  a  double  assessment,  was  to  strike  from  the 
roll  the  entire  assessment  thereon  for  personal  estate,  or 
capital  stock,  against  the  relator.  It  was  claimed,  by  the 
relator,  that  this  should  be  done,  but  the  defendants  re- 
fused to  allow  the  claim,  and  left  on  the  roll  an  aggregate 
assessment  against  the  relator  of  $154,786.81,  when  the 
entire  value  of  its  capital  stock,  according  to  their  own 
finding,  amounted  to  only  $70,000.  To  reach  this  result, 
the  defendants  deducted  from  the  capital  stock  of  the 
corporation  only  the  "cost  "of  the  real  estate,  ($40,213.19,)  'ii 

instead  of  striking  ofi'  the  assessment  entirely,  as  claimed  j 
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by  the  relator,  because  the  ^'assessed  value  "  exceeded  the 
capital  stock.     The  assessment  is  therefore  excessive,  and 
is  an  outrage  upon  the  rights  of  the  relator,  and  should  be 
corrected   by   having  the    assessment  for  capital    stock 
stricken  entirely  from  the  roll.     (3  B,  S,  373,  §  3,  Edm.  ed. 
See  instructions  of  Eillhouse^  comptroller^  in  note  to  48  Barb, 
190 ;   The  People  v.  Beddy^  43  id.  539 ;    approved  in  The 
People  V.  Ferguson^  38  N.  T.  89.)     2d.  But  the  defendants 
insist  that  the  decision  of  the  Court  of  Appeals  in  the  case 
of  The  People  v.  The  Board  of  Assessors^  (39  N,  Y,  81,)  is 
an  authority  for  the  course  pursued  by  them  here,  and  re- 
quired them  to  deduct  only  the  "cost"  of  the  real  estate, 
instead  of  the  "  assessed  value"  thereof,  as  claimed  by  the 
relator.     The  answer  to  that  is  this,  that  whether  that  case 
was  properly  decided  or  not,  there  is  a  palpable  distinc- 
tion between  it  and  the  present.     In  that  case,  the  corpo- 
ration owned  a  large  amount  of  real  estate,  which  was 
located  outside  of  the  territorial  limits  of  the  assessors,  and 
consequently  without  their  jurisdiction;  while  here,  it  is 
all  located  within  those  limits,  and  hence  subject  to  their 
jurisdiction.     The  decision  in  that  case  manifestly  turned 
upon  the  point  suggested,  and  because,  unless  the  <^cost" 
of  all  the  real  estate  which  had  been  purchased  and  paid 
for  by  the  corporation,  whether  situated  within  or  with- 
out the  jurisdiction  of  the  assessors,  was  deducted  from 
the  capital  stock  in  that  case,  the  assessment  and  conse- 
quent taxation  would  have  been  nearly  double  what  it 
should  have  been.     While  here,  if  the  statute  rule  is  not 
applied,  it  leads  inevitably  to  the  same  result,  namely,  a 
more  than  double  assessment  and  taxation  against  the 
relator.     But  whether  the  decision  in  The  People  v.  The 
Board  of  Assessors,  (39  N.  Y,  81,)  can   be  vindicated  on 
any  sound  principle  or  not,  I  insist  that  in  this  case  the 
plain  and  unambiguous  rule  prescribed   by  the  statute, 
and  adopted  by  the   comptroller,  should   be  applied  to 
it,  and  thereby  a  palpable  injustice  in   the. shape   of  a 
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more  than  double  assessment  and  taxation  of  the  relator 
avoided. 

n.  The  assesors  erred  in  refusing  to  reduce  the  assess- 
ment on  real  estate.  The  uncontradicted  evidence  before 
them  on  the  hearing  showed  that  the  real  estate  did  not 
exceed  $45,000  in  value.  The  assessors  act  in  a  judicial 
capacity  in  hearing  parties  aggrieved,  and  must  be  gov- 
erned by  the  evidence  presented  to  them  on  such  heariug. 
(The  People  v.  Beddy,  43  Barb.  539,  544.  The  People  v. 
Ferguson,  38  N.  T.  89.)  In  The  People  v.  Beddy,  above 
cited,  Smith,  J.,  said :  '^  But  the  assessors  must  act  upon 
the  evidence  before  them,  like  all  other  officers  acting  iu 
a  judicial  capacity^and  fix  the  valuation  at  a  just  sum, 
such  as  will  be  warranted  by  the  evidence.  In  this  case  I 
think  it  is  very  clear  that  there  was  nothing  in  the  evi- 
dence before  the  assessors  to  warrant  them  in  retaining 
the  assessment  of  the  personal  property  of  the  relator  at 
$25,000.*' 

In  The  People  v.  Ferguson,  (38  K  T.  89,)  Hunt,  Ch.  J., 
said:  "X  think  it  was  an  error  in  the  assessors  to  refuse  to 
make  these  deductions.  There  was  no  practical  difficulty 
in  reaching  a  result  by  the  aid  of  authentic  tables  and  by 
such  evidence  as  loug  established  insurance  companies  can 
readily  furnish.  It  was  the  duty  of  the  assessors  to  act 
upon  the  evidence  before  them,  and  to  adjudge  how  much 
the  value  of  the  stock  was  reduced  by  these  contingent  liabil-' 
ities,  and  to  deduct  from  the  assessment  accordingly.  The 
evidence  as  presented,  showed  that  the  reduction  would 
more  than  equal  the  surplus  as  found  by  the  assessors,  and 
there  was  nothing  in  contradiction  or  disparagement  of 
this  evidence.  Their  action  is  judicial,  and  to  be  gov- 
erned by  the  evidence  before  them.  All  the  evidence  be- 
fore them  in  the  present  case,  showed  that  there  was  a 
contingent  liability  sufficient  to  absorb  all  their  surplus, 
and  I  see  nothing  to  cast  doubt  or  suspicion  upon  it  The 
assessors  should  have  decided  in  accordance  with  the  evi- 
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dence ;!'  and  he  cites  the  cases  of  The  People  v.  Beddy^ 
above  cited,  and  Oswego  Starch  Co.  v.  Bollowat/y  (21  N,  Y. 
460,)  to  sustain  the  position.  It  is  insisted  therefore  that 
the  assessors  in  this  case  were  acting  in  a  judicial  capacity, 
and  should  have  reduced  the  real  estate  assessment  to  the 
sum  of  $45,000,  at  least,  that  being  the  effect  of  the  uncon- 
tradicted evidence  presented  tb  them. 

ILL  The  assessors  committed  a  grave  error  in  using  and 
assuming  to  act,  and  in  acting,  upon  the  ex  parte  affidavits, 
previously  used  on  the  motion  before  Judge  Bookes,  and 
this,  too,  in  the  absence  and  without  notice  to,  or  the 
knowledge  of  the  relator.  The  assessors,  as  before  shown, 
are  judicial  officers,  and  as  such  are  to  be  governed  by 
the  evidence  presented  to  them.  They  are  not  parties  to 
the  proceeding,  adverse  to  the  relator,  whose  duty  it  is  to 
look  up  evidence,  and  produce  it  before  themselves  to  act 
upon.  Being  judicial  officers  simply,  they  are  to  be  gov- 
erned by  the  same  rules  on  the  hearing  of  aggrieved  par- 
ties, that  apply  to  other  judicial  bodies,  and  especially  by 
those  elementary  and  fundamental  rules  that  apply  to 
trials  before  all  other  judicial  bodies;  and  one  of  which 
is,  that  the  parties,  whose  rights  are  to  be  affected  by  the 
decision,  must  have  notice  of  every  hearing,  and  of  all  the 
evidence  taken,  or  which  is,  or  is  to  be,  used  against 
them.  {Peters  v.  Netvkirky  6  Cowen^  103.  Tale  v.  Q-mnitSy 
4  Hotv.  253.)  That  the  assessors  are  not  liable  to  any 
party  aggrieved  by  any  erroneous  decision  they  may  make 
in  the  performance  of  their  duties;  and  that  this  immu- 
nity from  responsibility  flows  from  the  principle  that  their 
duties  are  j.udicial,  in  their  nature,  is  well  established;  and 
such  protection,  too,  is  extended  to  them,  when  their  acts  are 
not  only  erroneous,  but  also  when  performed  by  them  with 
malicious  intent  to  injure  the  party  aggrieved.  (Weaver 
V.  Devendorf,  3  Denio,  117,  Barhyte  v.  Shepherd,  35  N.  Y, 
238.)  And  such  protection  extends  not  only  to  the  assess- 
ors themselves,  but  also  to  all  persons  who  are  or  uiay  be 
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Id  any  way  engaged  in  enforcing  the  collection  of,  or  la 
the  receipt  of,  the  money  for  the  tax.  {Swift  v.  Poughkeep- 
M,  37  N.  Y.  511.) 

It  is  important,  therefore,  that  the  same  principle  should 
be  applied  to  the  hearing  before  the  assessors,  of  aggrieved 
parties,  that  applies  to  other  judicial  bodies,  namely,  that 
the  evidence  upon  which  they  are  to  act,  and  which  is  to 
form  the  basis  of  their  decision  and  judgment,  must  be 
publicly  presented  on  the  hearing  before  them,  in  the  pres- 
ence of  the  party  aggrieved,  and  the  same  should  be 
brought  to  his  attention.  Otherwise  he  is  liablato  be  en- 
trapped. For  how  can  he  know  whether  he  has  produced 
sufficient  evidence  to  overcome  the  adverse  testimony,  if 
the  assessors,  after  he  produces  his  evidence  and  leaves 
their  presence,  are  authorized  to  go  on  with  the  hearing, 
by  hunting  up  or  borrowing  from  the  tiles  of  the  county 
clerk's  office,  ex  parte  affidavits,  contradicting  the  eyideuce 
which  he  has  adduced?  Surely,  if  such  a  practice  would 
render  the  award  of  an  arbitrator,  or  the  report  of  a  referee, 
void  or  erroneous,  it  should  also  vitiate  the  act  of  the 
assessors  in  making  an  assessment ;  and  hence  the  assess- 
ment against  the  relator  for  real  estate  is  erroneous,  aud 
should  be  set  aside,  with  costs  to  the  relator. 

C.  A.  Waldrouy  for  the  defendants. 

I.  It  is  the  duty  of  the  assessors  of  the  village  of  Me- 
chanicville  to  prepare  and  complete  an  assessment  roll  of  all 
property  subject  to  taxatipn  in  said  village,  in  the  manner 
prescribed  by  law,  in  respect  to  town  assessors,  as  nearly  as 
practicable,  and  in  connection  therewith,  they  have  the 
same  powers  in  relation  thereto  as  town  assessors.  {Laws 
of  1871,  chap.  813,  §  15.)  It  is  required  of  town  assessor, 
in  making  assessments,  (except  lyhere  a  diii'erent  rule  is 
made  by  statute,)  to  estimate  aud  assess  all  real  and  per- 
sonal estate,  liable  to  taxation,  at  its  full  and  true  value, 
as  they  would  appraise   the  same  in  payment  of  a  just 
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debt  due  from  a  solvent  debtor.  (1 B.  S.  393,  §  17.  Id. 
911,  §  15,  5th  ed.)  All  real  estate,  (unless  expressly  ex- 
empted,) whether  owned  by  corporations  or  individuals, 
is  liable  to  taxation.  (1  B.  8.  387,  §  1.)  And  the  real 
estate  of  incorporated  cojmpanies  is  to  be  assessed  in  the 
same  manner  as  the  real  estate  of  individuals.  (1  B.  8. 
389,  §  6.)  The  method  of  assessing  the  property  of  in- 
corporated companies,  is  contained  in  Laws  of  1853,  (ehap. 
654 ;)  Laws  of  1857,  (chap.  456 ;)  and  the  assessment  made 
by  the  defendants  against  the  relator,  is  in  strict  conformity 
thereto,  and  to  the  decisions  of  the  courts.  {The  People 
Y.  Board  of  Assessors  of  Brooklyn,  39  N,  T.  81.)  The  case 
in  39  JV^.  T.  81,  holds  and  decides  that  ^^as  against  corpo- 
rations, the  rule  of  taxation  is  just,  when  based  upon  the 
amount  of  capital  paid  in  or  secured  to  be  paid  in,  after  de- 
ducting therefrom  the  amount  of  such  capital  actually  paid 
out  for  real  estate,  assessing  the  remaining  capital  at  its 
actual  value,  and  leaving  the  real  estate  to  be  assessed  like 
other  real  estate  of  individuals,  in  the  town  or  ward  where 
situated,  at  its  full  and  actual  value,  whether  more  or  less 
than  the  price  paid  for  it."  {Oswego  8tareh  Factory  v. 
Dolloway,  21  J\^.  F.  449.     1  Barb.  Gh,  432.) 

II.  The  assessment  cannot  be  reviewed  for  error  in 
judgment  of  the  assessors,  if  they  have  been  regular  in 
their  proceedings,  and  have  kept  within  the  boundaries 
prescribed  by  the  statute,  or  well  settled  principles  of 
law.  {Albany  and  West  8tockhridge  B.  B,  Co.  v.  Toum  of  Ca- 
naan, 16  Barb.  244.) 

III.  Assessors  are  not  bound  to  i*educe  the  value  of  the 
property  of  any  party  deeming  himself  aggrieved  by  their 
assessment,  to  the  amount  fixed  in  his  sworn  statement 
and  examination  before  them,  but  are  to  fix  the  value,  after 
such  statement,  as  they  may  deem  just,  having  in  view  the 
general  duty  to  assess  property  at  its  full  value,  as  they 
would  appraise  the  same  in  payment  of  a  just  debt  due 
from  a  solvent  debtor.     The  only  effect  of  such  a  state- 
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ment  is  to  set  in  motion  again  the  j  udgment  of  the  assess- 
ors, in  order  to  reach  a  "just  value"  under  the  statutory 
rule.  {The  People  v.  Fredericks,  48  Barb.  173.  36  How.  Fr. 
487,  502,  503,  note  on  page  505.)  The  assessora  are  to  hear 
the  evidence  offered  before  them,  for  a  reduction  or  change 
of  assessment,  judge  of  its  credibility,  weigh  its  effect, 
compare  it  with  the  law  and  decide  the  question  presented. 
{Barhyte  v.  Shepherd^  35  JV;  Y.  238,  251.)  The  assesorss 
had  other  evidence  before  them  than  that  furnished  by 
the  treasurer  and  agent  of  the  company,  and  passed  upon 
it,  and  did  not  credit  the  treasurer  and  agent.  In  the  case 
of  The  People  v.  Reddy,  (43  Barb.  539,)  the  party  testified 
that  he  had  not  the  amount  of  personal  property  for  which 
he  was  assessed.  In  this  case  there  is  no  such  testimony, 
the  treasurer  and  managing  agent  says,  ^^  that  the  stock  of 
relator  is  not  worth  par  in  market,  and  is  worth  not  to 
exceed  80  per  cent  of  its  nominal  amount ;  that  the  stock 
has  been  sold  in  market,  recently,  at  80  cents  on  the  dol- 
lar at  a  fair  sale,  and  its  market  value  does  not  exceed 
that  price."  It  nowhere  appears  in  what  market  said 
stock  was  sold,  nor  when,  nor  what  amount,  nor  by  whom, 
nor  any  of  the  circumstances  attending  the  sale,  and  the 
assessors  from  their  knowledge  of  the  affairs  of  the  rela- 
tor, and  from  the  fact  of  its  having  made  a  dividend  of  10 
per  cent  upon  its  stock,  January  1,  1871,  and  from  having 
of  late  been  frequently  informed  by  the  treasurer  and 
agent,  and  other  stockholders  of  the  relator,  that. said 
stock  was  worth  at  least  par,  did  not  credit  the  statement 
as  sworn  to  by  said  treasurer  and  agent,  and- assessed  its 
stock  at  par,  after  deducting  the  amount  actually  paid  out 
for  real  estate. 

IV.  Where  a  writ  of  certiorari  affects  a  considerable 
number  of  persons  it  never  should  be  allowed.  (2  Law 
Jour.,  437.  Susquehanna  Bank  v.  Supervisors  of  Broome, 
25  JV.  r.  315.  2  Hill,  28.)  Because,  if  there  be  a  want 
of  jurisdiction  or  legal  excess  of  power  whereby  any  per- 
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son's  rights  may  be  injuriously  affected,  an  action  lies. 
(2  Hin,  28.) 

V.  The  writ  in  this  matter  being  to  a  municipal  corpo- 
i*ation,  should  not  have  been  allowed,  except  upon  notice. 
{People  V.  City  of  RochesteVj  21  Barb,  656,  and  eaies  cited. 
Id,  664,  665.) 

Miller,  P.  J.  The  assessment  made  by  the  assessors 
was  in  form,  I  think,  in  accordance  with  the  decision  of 
the  Court  of  Appeals,  in  the  case  of  The  People  v.  Board 
of  Assessors  of  Brooklyn^  (39  N,  Y.  81.)  That  case  holds 
that,  as  against  corporations,  the  rule  of  taxation  is  correct 
when  based  upon  the  amount  of  capital  paid  in  or  secured 
to  be  paid  in,  after  deducting  -the  amount  of  such  capital 
actually  paid  out  for  real  estate,  assessing  the  remaining 
capital  at  its  actual  value,  and  leaving  the  real  estate  to  be 
assessed  the  same  as  other  real  estate  of  individuals  in  the 
town  or  ward  where  situated,  at  its  actual  value,  whether 
more  or  less  than  the  price  paid.  There  is  no  injustice 
in  such  a  course,  as  it  would  enable  the  assessors  to  add 
to  the  value  of  the  real  estate  such  an  amount  as  was 
authorized  by  the  facts.  K  the  real  estate  has  increased 
in  value  beyond  its  first  cost,  there  is  no  good  reason  why 
the  increase  should  not  be  added.  Such  an  addition  does 
not  make  a  double  taxation,  but  merely  compels  the  cor- 
poration assessed  to  pay  taxes  for  the  full  value  of  its  prop- 
erty at  the  time.  It  does  not  prevent  the  application  of 
the  rule  established  in  39  N.  Y,  81,  because,  in  that  case 
the  corporation  owned  a  large  amount  of  real  estate  located 
outside  of  the  territorial  limits  of  the  assessors,  and  beyond 
their  jurisdiction ;  and  there  is  no  such  distinction  between 
the  two  cases  as  would  authorize  a  disregard  of  the  doc- 
trine laid  down  in  the  case  cited. 

It  is  insisted  that  the  assessors  erred  in  refusing  to  strike 
out  the  assessment  for  personal  property,  and  to  .reduce 
the  assessment  of  the  real  estate,  which  the  evidence  before 
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theiDy  apon  the  hearing,  showed  did  not  exceed  $45,000  in 
value. 

According  to  the  provisions  of  the  statute,  {Seas.  Laws 
of  1851,  ch.  176,  §  6,)  as  amended  by  Session  Laws  of  1857, 
(dh.  536,  §  6,)  whenever  any  person  shall  apply  to  the 
assessors  to  reduce  the  value  of  his  real  and  and  personal 
estate  as  set  down  in  the  assessment  roll,  it  is  made  the 
duty  of  the  assessors  to  examine  such  person  under  oath, 
&c.,  and  after  such  examination,  '^  they  shall  fix  the  value 
thereof  at  such  sum  as  they  shall  deem  just." 

This  statute  has  been  the  subject  of  judicial  interpreta* 
tion  in  the  courts  of  this  State.  In  The  People  v.  Reddy, 
(43  Barb,  544,)  the  applicant,  before  the  assessors,  testified 
that  he  had  not  the  personal  property  for  which  he  was 
assessed ;  and  the  court  held  that  the  assessors  were  bound 
to  take  his  statement  on  that  subject.  In  reference  to  the 
8tatute,'the  court  say:  "This  provision  does  not  give  the 
assessors  any  right  to  fix  such  value  arbitrarily  or  capri- 
ciously. They  act  judicially  in  fixing  such  value,  and  are 
called  upon  to  pass  upon  the  evidence  adduced  before 
them,  and  when  they  have  no  ground,  in  such  evidence, 
to  fix  a  valuation  different  from  that  sworn  to  by  the  per- 
son applying  for  such  reduction,  they  are  bound,  I  think, 
to  follow  his  statement  under  oath,  as  much  as  the  assess- 
ors were  formerly  required  to  fix  such  value  at  the  sum 
specified  in  the  affidavit  required  in  such  cases,"  &c.  It  is 
also  said,  after  stating  that  the  object  of  the  amendment 
was  to  allow  the  assessors  to  make  an  oral  examination  of 
the  applicant,  as  the  assessors  may  think  proper:  "But 
the  assessors  must  act  upon  the  evidence  before  them,  like 
all  other  officers  acting  in  a  judicial  capacity,  and  fix  the 
valuation  at  just  such  a  sura  as  will  be  warranted  by  the 
evidence.^' 

In  The  People  v.  Ferguson,  (38  N.  Y.  92,)  Hunt,  Ch.  J., 
in  discussing  the  subject  of  the  duties  of  assessors  in 
making  corrections,  says:  "It  was  the  duty  of  the  assess- 
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ors  to  act  upon  the  evidence  before  them,  and  to  adjudge 
how  much  the  actual  value  of  the  stock  was  reduced  by 
those  contingent  liabilities,  and  to  deduct  from  the  assess- 
ment accordingly.  The  evidence  as  presented,  showed  that 
the  reduction  would  more  than  equal  the  surplus,  as  found 
by  the  assessors,  and  there  was  nothing  in  contradiction 
or  disparagement  of  the  evidence.  Their  action  is  judicial, 
and  to  be  governed  by  the  evidence  before  them."  As 
the  assessors  act  judicially,  they  have  the  power  to  admin- 
ister oaths  and  to  hear  testimony,  and  it  is  their  duty  to 
weigh  the  effect  of  the  evidence ;  to  judge  as  to  its  cred- 
ibility ;  compare  it  with  the  law,  and  decide  the  question 
which  is  to  be  determined.  {Barhyte  v.  Shepherd^  35  N.  Y. 
251.)  Nor  are*  the  assessors  concluded  by  the  statement, 
alone,  of  the  applicant;  they  may,  in  the  exercise  of 
their  general  powers,  make  further  inquiries.  (People  v. 
Fredericks,  48  Barb.  173.  People  v.  Hahey,  36  How.  487, 
502,  503.) 

From  the  authorities  cited,  it  may  be  considered  as  an 
established  principle,  that  when  the  evidence  is  uncontra- 
dicted, and  the  facts  clear  beyond  dispute,  the  assessors 
are  bound  to  act  in  accordance  with,  and  must  be  governed 
by  the  evidence  presented  to  them;  and  when  there  is  a 
positive  affidavit  of  the  applicant,  and  direct  proof,  there 
should  be  considerable  hesitation  in  disregarding  such 
evidence. 

If  the  person  willfully  swear  falsely,  on  such  examina- 

« 

tion  before  the  assessors,  he  is  deemed  guilty  of  willful 
and  corrupt  perjury,  under  the  provision  of  the  section 
before  cited. 

In  assessing  the  value  of  the  stock  at  par,  the  assessors 
based  their  determination  upon  the  ground,  that  from  in- 
formation received  from  other  parties,  as  well  as  the  affi- 
davits before  them,  they  did  not  believe  the  statement  of 
the  treasurer  of  the  company.  So  far  as  relates  to  the  in- 
formation received  from  others,  I  am  inclined  to  think 
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that  it  was  a  proper  sabject  for  consideratioDy  and  might 
be  regarded  as  a  part  of  the  subject  matter  to  be  considered, 
and  therefore,  upon  this  ground,  the  action  of  the  assess- 
ors, in  assessing  the  personal  property,  can  be  sustained. 

A  question  is  raised  by  the  relator's  counsel,  as  to  the 
right  of  the  assessors  to  act  upon  the  ex  parte  affidavits, 
and  it  is  insisted  that  they  committed  an  error  in  assuming 
to  do  so,  and  in  using  them  in  the  absence  of,  and  without 
the  knowledge  of  the  relators.  As  it  does  not  appear, 
from  the  return,  that  the  assessors  did  not  believe  the 
sworn  statements  made  in  the  affidavits  of  the  applicant, 
as  to  the  value  of  the  real  estate,  the  assessment  of  the 
same,  at  the  value  fixed,  must  depend  entirely  upon  all 
the  affidavits  which  actually  were  used  and  taken  into  con- 
sideration in  arriving  at  a  conclusion  as  to  the  amount  for 
which  the  real  estate  should  be  and  actually  was  assessed. 

The  return  states,  that  the  assessors  had  before  them, 
and  in  their  possession,  at  the  time  of  the  hearing  and  at 
the  time  they  passed  upon  the  application,  these  ex  parte 
affidavits,  but  the  attention  of  the  relators  was  not  called 
to  the  fact  that  they  were  then  present  for  use,  or  that  they 
were  or  would  be  used  upon  the  hearing.  The  affidavits 
referred  to  had  previously  been  used  upon  a  special  motion 
in  the  Supreme  Court,  between  the  same  parties,  and 
although  they  may  have  been  in  possession  of  the  assessors 
at  the  time,  it  nowhere  appears,  in  the  return,  for  what 
purpose  they  held  them,  or  that  they  actually  were  used 
by  the  assessors  at  all ;  or  that  the  facts  stated  in  them 
were  considered  in  any  way^  in  making  up  their  final  de- 
termination, and  in  disposing  of  the  application.  It  does 
not  distinctly  appear  from  the  return,  that  the  assessors 
held  or  regarded  these  affidavits  as  a  portion  of  the  evi- 
dence, in  deciding  the  case.  There  are  no  distinct  rules 
of  practice  especially  established  for  the  hearing  of  appli- 
cations of  this  character,  but  it  is  quite  obvious  that  it 
would  have  been  but  fair,  an4  eminently  proper,  that 
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the  applicant  should  haver  been  advised  that  these  affidavits 
were  a  portion  of  the  evidence,  and  would  be  considered, 
if  such  was  the  intention  of  the,  assessors.  They  were 
acting  as  judicial  officers,  and  the  party  claiming  to  be 
aggrieved  had  a  right  to  know,  at  least  what  written  evi- 
dence was  then  before  them,  and  to  be  used  against  the 
£tpplicant. 

Whether  there  was  legal  error  in  having  these  affidavits 
in  the  assessors'  possession,  without  the  knowledge  of,  or 
a  notice  to,  the  applicant,  is  not  important,  for  they  were 
not  used,  if  the  return  is  to  control.  And  without  passing 
upon  the  question  whether  the  assessors  could  lawfully 
regard  affidavits  which  were  not  openly  known  to  the  ap- 
plicant, I  am  of  the  opinion,  that,  in  the  absence  of  any- 
thing in  the  return  showing  that  these  ex  parte  affidavits 
were  actually  used  as  evidence,  and  taken  into  considera- 
tion by  the  assessors,  they  cannot  now  be  regarded  ds  a 
part  of  the  proceedings ;  that  the  affidavits  provided  by 
the  relator,  were  the  only  evidence  before  them  on  the 
subject  of  value  of  the  real  estate,  and  as  they  are  uncon- 
tradicted, the  value  must  stand  as  there  fixed.  There  was 
no  other  evidence  besides  the  affidavits,  and,  under  th^  de- 
cisions, they  must  be  considered  controlling  and  conclusive. 

I  think  that  this  was  a  proper  case  for  a  certiorari,  and 
that  the  proceedings  are  properly  presented  to  the  con- 
sideration of  this  court. 

As  the  highest  valuation  fixed  for  the  real  estate  by  the 
uncontradicted  evidence,  is  $45,000,  the  assessors  should 
be  directed  to  correct  the  assessment  by  striking  out 
$125,000  assessed  for  real  estate,  and  inserting  $45,000  in 
the  place  thereof 

Daniels,  J.,  concurred. 

Parker,  J.  I  think  the  defendants  wer6  right  in  de- 
ducting the  cost  of  the  real  estate  from  the  capital,  and 
taxing  the  relator  upon  the  balance  of  the  capital  stock,  at 
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it8  actaal  valoei  as  personal  property.  The  case  of  The 
People  V,  Board  of  A88e88or$  of  Brooklyn^  (39  N,  T.  81,)  gives 
a  constraction  to  this  eiiect,  which  settles  the  question. 
As  to  the  valuation  put  upon  the  remaining  stock,  after 
deducting  the  cost  of  the  real  estate,  I  think  the  defendants 
were  justifiable^  from  the  circumstances  stated  by  them  in 
their  return,  in  estimating  it  at  par.  And  so,  notwith- 
standing the  cases  of  The  People  v.  Reddy^  (43  Barb.  539,) 
and  The  People  v.  Fergueon,  (38  N.  Y.  89,)  I  think  the  defend- 
ants were  justified  in  refusing  to  govern  themselves  by  the 
opinion  of  the  witness  Yiall,  as  to  the  value  of  the  real  estate^ 
and  that  they  had  the  right  to  act  upon  their  own  judg- 
ment, on  the  question  of  valuation.  This  is  more  a  matter 
of  judgment  and  opinion,  which  the  law  imposes  upon 
them,  independent  of  testimony,  than  of  fact,  to  be  derived 
by  them,  from  others.  In  the  cades  above  mentioned,  the 
facts  proved  were  such  as  the  assessors  could  not  be  pre- 
sumed to  be  cognizant  of;  and,  in  such  cases,  they  are  not 
allowed  arbitrarily  to  disregard  the  evidence.  But  when 
the  subject  of  which  they  are  to  judge  is  one  of  which 
they  are  equally  cognizant  with  the  witness,  and  which 
the  statute  subjects  to  their  judgment  without  the  necessity 
of  evidence,  I  do  not  think  it  is  the  intent  of  the  statute, 
that  they  are  to  conform  their  opinions  wholly  to  those  of 
witnesses  who  may  be  called  on  to  give  opinions. 

But  here,  it  is  evident  that  the  defendants  have  relied 
upon  the  affidavits,  which  had  been  used  in  another  pro- 
ceeding, and  which  the  defendants  used  again  in  this  pro- 
ceeding, without  the  knowledge  of  the  relator  that  they 
were  to  be  brought  into' it  This,  upon  the  plainest  priu' 
ciples  of  justice,  and  of  the  course  proper  in  legal  proceed- 
ings, they  had  no  right  to  do.  We  canuot  say  that  the 
opinion  of  Viall  was  overborne  by  the  unbiased  judgment 
of  the  /tssessors.  It  may  have  been  put  aside  by  the  testi- 
mony thus  improperly  brought  into  the  case. 

I  therefore  concur  in  the  conclusion  of  my  brother, 
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Miller,  that  the  assessment  should  be  corrected,  by 
striking  out  the  sum  of  $125,000,  as  the  valuation  of  the 
real  estate,  and  inserting  the  sum  of  $45,000  in  its  place. 

Judgment  accordingly. 

[Third    Dbpabtxknt,   Gbrbbal   Tbbx,   at   Albany,   Jantuiry   2,   1872. 
MiOer,  P.  J.,  and  Fark$r  and  Dankh,  Justices.] 


Frbderige  Linker,  by  his  guardian  John  Linner,  vs. 

Walter  Grouse. 

•  Ann  Linner,  by  the  same  guardian,  vs.  The  'same 

defendant 

The  suing  by  a  next  friend,  in  cases  of  actions  brought  by  infiauitB,  is,  of  neeemt^, 
repealed  by  section  115  of  the  Code.  And  the  new  system  nowhere  pro- 
rides  for  the  goardian  of  an  in&nt  giving  bail ;  but  gives  the  defendant  an 
equlTalent  in  section  816,  by  maldng  the  gnardian  liable  for  costs. 

THIS  is  an  appeal  from  an  order  made  at  special  term, 
denying  a  motion   to  compel  the  plaintiffs  to  file 
^  security  for  costs,  on  the  gronnd  that  the  plaintiffs  were 
infants. 

James  E.  Dewey^  for  the  appellant 

D.  8.  MorreU,  for  the  respondent. 

By  the  Courtj  Potter,  J.  Before  this  action  was  com- 
menced the  plaintiffs  applied,  upon  petition,  to  the  county 
judge  of  the  county  of  Montgomery,  that  being  the  county 
in  which  the  trial  was  to  be  had,  for  the  appointment  of 
guardians  for  the  plaintiffs,  respectively.  The  petition  was 
signed  by  the  father  of  the  infants,  who  were  under  the 
age  of  14  years,  respectively.  The  affidavit  annexed  to  the 
petitions  set  forth  that  the  proposed  guardian  was  respon- 

Vol.  JjXI.  19 
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Bible  to  the  amoant  of  $250,  over  and  above  his  debts  and 
responsibilities,  which  he  owed,  or  had  incurred,  exclusive 
of  property  exempt  from  execution.  Upon  this  petition 
and  affidavit  the  county  judge  made  the  appointment 
The  appointment  was  legally  and  properly  made.  The 
order  making  it  was  a  judicial  act,  made  upon  the  papers 
presented  to  the  judge.  Jurisdiction  was  thereby  given 
to  commence  the  action,  and  there  is  but  one  question 
upon  this  appeal  to  be  considered,  namely :  Has  the  de- 
fendant a  legal  right,  pending  the  action,  to  demand  secur- 
ity for  costs,  and  have  a  stay  of  proceedings  in  the  action 
until  such  security  be  given  and  perfected.  This  was 
denied  by  the  order  appealed  from. 

The  Code  was  intended  to  establish  a  new  system  of 
practice,  and  in  order  to  clear  the  way  to  secure  this 
object,  it  expressly  abrogated  all  existing  rules  and  prac- 
tice in  civil  actions  inconsistent  with  the  Code  ;  but  where 
the  former  rules  and  practice  were  coiisistent  with  the 
Code  they  were  to  continue,  subject  to  the  power  of  the 
courts  to  relax,  modify,  or  alter  them.  (Code^  §  469.) 
And  not  only  were  the  foi'mer  rules  and  practice  abrogated 
for  this  purpose,  but  all  statutory  provisions  of  law  incon- 
sistent with  this  new  system  were  expressly  repealed  by 
section  468.  This  Code  being  a  remedial  statute,  and  its 
intent  being  thus  made  so  clear,  and  its  object  being  to 
remove  all  obstructions  in  the  way  of  establishing  this 
new  system,  the  courts  are  bound  to  see  that  everything 
is  done,  by  way  of  advancing  the  remedy,  that  can  be 
done  consistently  with  any  construction  that  can  be  given 
to  that  end.  Section  168  declares,  further,  that  all  rights 
of  action  given,  or  secured,  by  existing  laws  maybe  prose- 
cuted in  the  manner  provided  by  the  Code. 

Starting  then,  under  this  system,  and  regarding  all 
other  statutes  as  repealed,  and  rules  and  practice  abro- 
gated, that  interfere,  or  are  inconsistent  with  it,  an  infant 
plaintiff  is  to  come  into  court  by  a  guardian  to  be  ap- 
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pointed  by  the  court>  or  a  judge  thereof,  or  by  a  county 
judge.  (§  115.)  The  appointment,  as  we  have  said^  is  a 
judicial  act.  It  should  be  the  duty  of  the  court,  or  judge, 
when  called  upon  to  exercise  this  power,  to  exercise  it 
judiciously  and  discreetly,  so  that  the  rights  of  the  parties 
are,  or  shall  be,  protected ;  and  he  should  see  to  it,  that 
the  person  he  appoints  is  a  responsible,  as  well  as  a  suita- 
ble, person  to  be  entrusted  with  that  power ;  not  only  for 
the  security  of  the  defendant,  but  for  the  security  of  the 
infant,  for  whom  he  is  appointed  to  act.  In  this  case,  the 
evidence  of  responsibility  of  the  proposed  guardian  was  * 
before  the  judge,  and,  it  is  to  be  presumed,  was  passed 
upon  by  him»  These  papers  are,  or  should  be,  filed,  so 
that  they  can  be  seen  by  the  parties  interested.  If,  how- 
ever, any  fraud,  or  imposition,  should  have  been  practised 
upon  the  judge,  or  an  omission  to  file  the  papers,  or  the 
irresponsibility  of  the  guardian  should  be  made  to  appear, 
on  motion,  it  would  be  in  the  power  of  the  court  to  cor- 
rect the  injustice.  This  would  seem  to  be  a  reasonable 
protection  of  itself;  and  this  seems  to  be  in  perfect  accord- 
ance and  harmony  with  another  provision  of  the  same 
Code,  (§  316,)  which  adds  a  new  provision  for  the  defend- 
ant's security ;  that  is,  *'  that  when  costs  are  adjudged 
against  an  infant  plaintifi*,  the  guardian,  by  whom  he  ap- 
peared in  the  action,  shall  be  responsible  therefor,  and 
payment  thereof  may  be  enforced  by  attachment"  Surely, 
the  defendant  has  not  lost  any  security  by  this  change  of' 
system.  True,  this  system  does  not  provide,  in  express 
terms,  that  the  guardian  shall  give  bail  in  the  first  instance, 
but  it  provides  a  reasonable  substitute  by  this  316th  sec- 
tion. -And  the  court  still  possesses  the  power,  in  the  .ex- 
ercise of  a  proper  discretion,  in  case  of  abuse,  to  require 
justice  to  be  done  in  this  regard,  if  an  irresponsible 
guardian  be  appointed.  But  the  defendant,  in  addition  to 
these  reasonable  protections  provided  in  this  system, 
claims  it  as  a  legal  right,  that  the  guardian  should  also 
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give  security  for  costs,  under  the  provisions  of  the  Revised 
Statutes  ;  claiming  that  they  are  not  inconsistent  with  the 
provisions  of  the  Code,  and  that  there  can  be  no  repeal  by 
implication.  If  the  legislature  intended  to  introduce  the 
new  system  of  the  Code,  as  a  substitute  for  the  old  system 
under  the  Revised  Statutes,  then  they  did  not  intend  that 
both  systems  should  be  in  force.  They  certainly  did  in- 
tend that  the  Code  should  be  in  force.  I  do  not  think 
they  intended  to  add  new  and  onerous  burthens  upon  the 
rights  of  infant  plaintifts,  or  their  protectors,  by  whatever 
name  they  may  be  called,  in  obtaining  their  legal  rights. 
Upon  principle,  there  is  no  more  reason  why  a  defendant 
should,  be  secured  for  his  costs,  when  litigating  with  an 
infant  plaintiff,  than  with  an  adult  plaintiff,  and  in  a  sys- 
tem that  makes  guardians  of  infant  plaintiffs  liable  for 
costs  when  given  by  the  courts  against  their  wards,  there 
is  as  little  danger  of  their  commencing  improper  actions 
in  behalf  of  infants,  as  for  themselves.  It  is  unnecessary 
to  say,  in  technical  language,  that  the  Revised  Statutes,  in 
relation  to  a  next  friend,  giving  security  for  costs^  is 
repealed  by  the  Code,  or  to  discuss  the  necessary  repug- 
nancy of  the  one  to  the  other,  so  as  to  make  a  repeal  by 
implication.  I  am  not  certain  but  it  may  be  a  repeal  both 
expressly  and  by  implication,  under  the  idea  of  the  substi- 
tution of  one  system  for  the  other.  Taking  the  title  of 
the  Code,  which  is,  "An  act  to  simplify  and  abridge  the 
practice,  pleadings  and  proceedings  of  the  courts  of  this 
State,"  followed  by  providing  such  a  system  by  which,  in 
itself,  all  statutory  provisions  inconsistent  with  it  are  re- 
pealed, leaves  nothing  for  a  court  to  decide  but  that  it  is 
inconsistent  for  both  systems  to  be  in  force,  and  that  the 
latter  must,  by  established  rules  of  construction,  take  the 
precedence.  This  is  but  another  form  of  saying  that  the 
latter  statute  repeals  the  former.  The  suing  by  a  next 
friend  is,  of  necessity,  repealed  by  section  115  of  the  Code. 
The  new  system  nowhere  provides  for  the  guardian  of  an 
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infant  giving  bail,  but  gives  the  defendant  an  equivalent 
in  section  316,  by  making  the  guardian  liable. 

This  question  has  never  really  been  directly  adjudicated, 
,  so  far  as  I  have  seen  in  the  reports,  but  once,  which  was 
by  a  divided  court,  in  Orantman  v.  Thrall^  at  general  term, 
in  the  7th  judicial  district,  reported  in  29  How.  Pr.  Bep, 
344,  in  which  the  majority  of  the  court,  in  a  brief  opinion, 
came  to  the  same  conclusion  as  is  herein  expressed. 
While  it  is  to  be  regretted  that  tke  statutes  have  not  'left 
this  question  so  clear  as  could  be  desired,  they  must  still 
ha\^e  interpretation  by  the  court,  when  presented.  We 
have  given  it  what  we  regard  the  most  reasonable  con- 
struction, in  the  views  we  have  above  expressed;  and 
the  result  is,  that  the  order  of  the  special  term  must  be 
affirmed.  But  we  think  it  such  a  case  of  new  construc- 
tion of  a  question  of  intent  of  the  statute,  and  of  the  prac- 
tice, that  it  should  be  without  costs. 

[Sghsnbctaot  Qbnbbal  Tebh,  April  5,  1870.     Boekea^  FoU&r,  Boaehrana 
and  Jame$j  Justicea.] 


\ 
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Herbert  H.  Sanford,  an  infant,  by  Peter  D.  Gorrie,  his 
guardian  and  next  friend,  v8,  William  A.  Sanford,  as 
executor  of  the  will  of  Joseph  H.  Sanford,  deceased,  and 
in  person ;  Joseph  H.  Sanford,  as  executor  of  the  will 
of  Joseph  H.  Sanford,  deceased,  and  in  person  ;  Maria  * 
D.  Sanford,  as  executrix  of  the  will  of  Joseph  H.  San- 
ford, deceased,  and  in  person ;  Mart  E.  Sanford  and 
Harriet  Sanford. 
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Where  a  testater  has  a  child,  born  after  the  making  of  his  will,  and  dies  leav- 
ing such  child  anprovided  for  by  any  settlement,  and  neither  provided  for, 
nor  in  any  way  mentioned,  in  his  will,  the  rights  of  such  child,  in  respect  to 
the  testator's  real  and  personal  estate,  are  the  same  as  they  would  have  been 
if  his  father  had  never  made  a  will,  and  had  died  intestate. 
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In  DO  case  can  a  child,  bom  after  the  making  of  a  will  by  his  father,  recoTer  of 
any  brother  or  sister,  bom  before  the  will  was  made,  any  portion  of  any  ad- 
vancement made  by  his  father,  in  his  lifetime,  to  such  brother  or  sister. 

When  a  parent  conveys  land  to  his  child,  without  asking  or  receiving  any  con- 
sideration therefor,  the  presumption  is  that  it  is  an  advancement  to  the  child, 
though  the  deed  recites  a  money  consideration,  and  contains  an  acknowledg- 
ment of  the  payment  of  it. 

Small,  inconsiderable  sums  of  money,  occasionally  given  to  a  child  to  spend, 
or  to  defhiy  expenses  in  traveling,  or  to  pay  for  small  presents,  and  the  like, 
should  be  deemed  to  have  been  given  "  without  a  view  to  a  portion  or  settle- 
ment in  life,"  as  contemplated  bj  the  statute,  and  are  not  to  be  regarded  as 
advancements. 

But  a  considerable  sum  of  money,  given  to  a  son,  to  enable  him  to  start  in 
business,  is  prima  facie  an  advancement. 

And  every  considerable  sum  of  money,  given  to  a  child,  to  use  in  business, 
should  be  deemed  an  advancement,  unless  proved  to  have  been  given  "  with- 
out a  view  to  a  portion  or  settlement  in  life." 

In  an  action  brought  by  an  heir,  against  the  other  heirs,  and  the  executors  of 
the  testator,  for  a  distribution  of  the  personal  estate  and  a  partition  of  the 
real  estate,  of  the  testator,  the  defendants  offered  to  prove  by  one  of  the 
heirs  who  was  a  defendant,  that  he  overheard  a  conversation,  one  n^-year'a 
day,  in  which  the  testator  said  to  a  third  person,  "  I  have  this  morning  made 
each  of  my  sons  a  present  of  a  house  and  lot,  as  a  new-year's  present." 
The  offer  "was  rejected,  on  the  ground  that  the  witness  was  incompetent  to 
prove  the  declarations  of  the  deceased.  BM  that  the  witness  was  compe- 
tent to  testify  to  what  the  defendants  offered  to  prove  by  him ;  for  the  reason 
that  the  offer  was  not  to  have  him  testify  "  in  regard  to  any  personal  trans- 
action or  communication  between  such  witness,"  and  the  deceased,  within 
the  prohibition  of  the  Code.     (^  899.) 

But,  that  the  evidence  offered  was  hearsay,  and  it  would  not^  if  it  had  been  re- 
ceived, have  tended  to  establish  that  the  hoases  and  lots  were  not  advance- 
ments. 

That  they  were  advancements,  though  they  were  presents  or  gifts ;  and  hence 
the  ruling  of  the  referee,  if  incorrect,  was  immaterial,  and  did  no  harm  to 
the  defendants. 

Although  the  declai-ations  of  a  grantor,  accompanying  the  conveyance  of  real 
estate  to  his  sons,  or  accompanying  the  giving  of  personal  property  to  them, 
are  competent  evidence,  as  ret  geeUe,  on  the  question  whether  such  real  estate 
or  personal  property  were  advancements  ;  yet  such  declarations  are  not  ad- 
missible to  contradict  the  plain  terms  and  legal  intendment  of  a  writing  gov- 
erning the  transaction. 

The  fact  that  a  deed  recites  a  money  consideration,  as  paid  to  tlw  grantor,  does 
not  prevent  a  party  from  proving  that  no  consideration  was  paid,  to  establish 
the  fact  that  the  land  was  conveyed  as  an  advancemenL 

The  declarations  of  a  father,  made  subsequent  to  the  execution  of  dee^s  of 
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land  to  two  of  his  sons,  and  the  delivery  of  money  to  another  son,  and  when 
it  was  not  in  th^  power  of  the  father  to  revoke  or  alter  either  of  the  deeds, 
or  recover  back  the  money,  or  any  part  thereof,  are  mere  hearsay,  and  there- 
fore not  admisible  as  evidence  to  prove  that  the  land  was  conveyed,  and  the 
money  given,  as  advancements.  • 

After  a  letter,  written  by  a  witness,  in  which  an  admission  was  made,  had  been 
proved  by  the  witness,  on  his  direct  examination  by  the  plaintiff's  counsel, 
and  matters  toachincj  the  letter  had  been  proved  by  such  counsel,  which  it 
would  have  been  difficult,  if  not  impossible,  to  prove  by  any  other  witness ; 
Seid  that  having  proved  such  admission  by  the  witness,  the  latter  had  the 
*right  (being  a  defendant  in  Jthe  action,)  to  explain,  on  his  crosa-examination, 
the  admission,  though  it  was  in  writing,  and  to  entirely  do  away  with  its 
effect  against  him. 

A  defendant,  a  year  or  two  prior  to  the  death  of  his  father,  gave  a  promissory 
note,  payable  to  the  oixler  of  the  deceased'  and  his  wife,  two  years  from  its 
date,  with  interest.    This  note  was  in  the  possession  of  the  deceased  at  the 

time  of  his  death.    His  widow  presented  the  note  to  the  appraisers  of  the 

* 

personal  property  of  the  deceased,  and  it  was  appraised  as  .part  of  his  per- 
sonal estate.  The  widow  testified  that  she  did  not  know,  and  had  not  been 
advised,  until  after  such  appraisal  was  made,  what  her  rights  were,  in  regard 
to  the  note.    Held  that  it  was  proper  for  her  to  testify  to  those  facts. 

That  the  ]egal  presumption  was  that  the  note  belonged  to  the  widow,  as  sur- 
vivor of  the  deceased,  and  was  her  property,  as  against  the  heirs  and  execu- 
tors ;  and  it  was  immaterial  whether  the  consideration  for  the  note  was  ad- 
vanced by  the  deceased,  or  his  wife,  to  the  maker. 

The  testimony  of  the  scrivener  who  drew  a  will,  is  competent  and  admissible, 
in  connection  with  other  evidence,  to  show  the  reasons  and  purpose  of  the 
testator  in  making  a  particular  bequest  therein. 

In  an  action  wherein  the  plaintiff,  one  of  the  children,  and  the  widow,  of  a  de- 
cedent, are  interested  on  one  side,  and  the  devisees  and  executors,  are  inter- 
ested on  the  other  side,  the  attorney  by  whom  the  will  was  drawn  may  be 
allowed  to  testify  as  to  the  making  of  an  agreement  between  the  testator 
and  his  wife,  at  the  time  the  will  was  drawn,  in  regard  to  a  bequest  of  $10,000 
to  the  widow  being  in  lieu  of  a  proposed  gift  of  a  $5000  note ;  and  as  to 
what  was  said  by  and  between  the  testator  and  his  wife,  and  to  the  witness, 
on  that  subject ;  and  that  the  will  was  drawn  in  conformity  with  such 
agreement. 

APPEAL  by  the  defendants  William  A.  Sanford  and 
Joseph  H.  Sanford,  from  a  judgment  in  favor  of  the 
plaintiff  against  them,  which  was  entered  in  the  office  of 
the  clerk  of  St.  Lawrence  county,  on  the  11th  day  of  Feb- 
ruary, 1871. 
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Edward  0.  Jamei^  for  the  plaintiff. 

JF.  JET.  SatpyeVy  for  the  defendant  William  A.  Sanford. 

Hefnry  L.  KnowleBj  for  the  defendant  J,  H.  Sanford. 

By  the  Court,  Balcom,  J.  Joseph  H.*  Sanford,  senior, 
died  on  the  Ist  day  of  August,  1866,  leaving  a  last  will 
and  testament,  dated  the  19th  day  of  July,  1865 ;  aUo 
leaving  the  plaintiff,  an  infant  son,  who  was  born  after  he 
made  his  will ;  also  leaving  the  defendant  Maria  D.  San- 
ford his  widow ;  and  also  leaving  the  defendants  William 
A.  and  Joseph  H.  Sanford,  sons,  surviving  him. 

The  deceased  left  an  estate  consisting  of  both  personal 
and  real  property.  He  left  the  plaintiff  unprovided  for  by 
any  settlement,  and  neither  provided  for,  nor  in  any  way 
mentioned  in  his  will.  The  plaintifi^  therefore,  succeeded 
to  the  same  portion  of  his  father's  real  and  peraonal  estate 
as  would  have  descended  or  been  distributed  to  him,  if 
his  father  had  died  intestate ;  and  he  is  entitled  to  recover 
the  same  portion  from  the  devisees  and  legatees,  named 
in  his  father's  will,  in  proportion  to,  and  out  of  the  parts 
devised  ajnd  bequeathed  to  them^  by  such  will.  (2  B.  S. 
65,  §  49.) 

This  action  is  a  consolidated  one,  made  by  joining  two, 
that  were  brought  under  and  pursuant  to  two  sections  of 
the  Revised  Statutes.  (2  B.  S,  456,  §§  64,  65.)  One  was 
brought  to  compel  a  distribution  of  the  personal  estate  of 
the  deceased,  so  that  the  plaintiff  will  receive  his  share  of 
the  same.  The  other  was  brought  to  compel  a  partition 
of  the  real  estate  left  by  the  deceased,  and  devised  to  the 
defendants,  between  such  devisees  and  the  plaintiff,  so  that 
he  will  have  his  share  of  such  real  estate,  and  so  as  to 
enforce  a  just  and  proportionate  contribution  by  each 
devisee. 

The  consolidated  action  was  tried  before  a  referee. 
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The  deceased,  before  he  made  his  will,  conveyed  several 
pieces  of  real  estate  to  his  two  sons,  William  A.  and 
Joseph  H.  Sanford,  who  are  defendants  in  the  action; 
which  pieces  of  real  estate  the  plaintiff  claimed  were 
advancements  to  them  by  the  deceased.  The  plaintiff  also 
claimed  that  the  deceased  gave  William  A.  Sanford  $3000, 
to  enable  him  to  start  in  business ;  and  he  claimed  that 
such  $3000  was  an  advancement 

The  most  important  question  in  the  case  is,  whether  the 
several  pieces  of  real  estate,  and  the  $3000  above  men- 
tioned, were  advancemAits,  within  the  meaning  of  the 
statute,  by  which  it  is  provided  that,  "  If  any  child  of  such 
deceased  person  shall  have  been  advanced  by  the  deceased,, 
by  settlement  or  portion  of  real  or  personal  estate^  the 
value  thereof  shall  be  reckoned  with  that  part  of  the  sur- 
plus of  the  personal  estate  which  shall  remain  to  be  dis* 
tributed  among  the  .children ;  and  if  such  advancement  be 
equal  or  superior  to  the  amount  which,  according  to  the 
preceding  rules,  would  be  distributed  to  such  child,  as  hia 
share  of  such  surplus  and  advancement,  then  such  child 
and  his  descendants  shall  bo  excluded  from  any  share  in 
the  distribution  of  such  surplus/'  {2  B.  S.  97,  §  76.) 
*^  But  if  such  advancement  bo  not  equal  to  such  amount,, 
such  child,  or  his  descendants,  shall  be  entitled  to  receive 
so  much  only  as 'shall  be  sufficient  to  make  all  the  shares 
of  all  the  children,  in  such  surplus  and  advancement,  to  be 
equal,  as  near  as  can  be  estimated."  (Id.  §77.)  "The 
maintaining  or  educating,  or  the  giving  of  money  to  a 
child,  without  a  view  to  a  portion  or  settlement  in  life, 
shall  not  be  deemed  an  advancement,  within  the  meaning 
of  the  last  two  sections ;  nor  shall  those  sections  apply  in 
any  case  where  there  shall  be  any  real  estate  of  the  intestate 
to  descend  to  his  heirs."     (Id.  §  78.) 

It  is  further  or  again  provided,  by  the  statute,  as  follows : 
"  If  any  child  of  an  intestate  shall  have  been  advanced  by 
him,  by  settlement  or  portion  of  real  or  personal  estate,  or 
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of  both  of  them,  the  value  thereof  shall  be  reckoned,  fot 
the  purposes  of  this  section  only,  as  part  of  the  real  and 
personal  estate  of  such  intestate,  descendible  to  his  heirs, 
and  to  be  distributed  to  his  next  of  kin,  according  to  law ; 
and  if  such  advancement  be  equal,  or  superior,  to  the 
amount  of  the  share  which  such  child  would  be  entitled  to 
receive,  of  the  real  and  personal  estate  of  the  deceased,  as 
above  reckoned,  then  such  child  and  his  descendants  shall 
be  excluded  from  any  share  in  the  real  and  personal  estate 
of  the  intestate."  (1  B.  S.  754,  §  23.)  *'  But  if  such 
advancement  be  not  equal  to  sifth  share,  such  child  and 
his  descendants  shall  be  entitled  to  receive  so  much,  only, 
of  the  personal  estate,  and  to  inherit  so  much,  only,  of  the 
real  estate  of  the  intestate,  as  shall  be  sufficient  to  make 
all  the  shares  of  the  children,  in  such  real  and  personal 
estate  and  advancement,  to  be  equal,  as  near  as  can  be 
estimated."  {Id.  §  24.)  "  The  value  of  any  real  or  per- 
sonal estate  so  advanced,  shall  be  deemed  to  be  that,  if 
any,  which  was  acknowledged  by  the  child  by  an  instru- 
ment in  writing;  otherwise^  such  value  shall  be  estimated 
according  to  the  worth  of  the  property  when  given." 
(Id.  §  25.)  *'  The  maintaining  or  educating;  or  the  giving 
of  money  to  a  child,  without  a  view  to  a  portion  or  settle- 
ment in  life,  shall  not  be  deemed  an  advancement" 
(/d  §26.) 

There  is  another  section  of  the  Revised  Statutes,  which 
is  applicable  to  the  last  four  sections  above  quoted.  It  is 
as  follows:  "Every  estate  or  interest  given  by  a  parent  to 
a  descendant,  by  virtue  of  a  beneficial  power,  or  of  a  power 
in  trust,  with  a  right  of  selection,  shall  be  deemed  an 
advancement  to  such  descendant,  within  the  provisions  of 
the  second  chapter  of  this  act."     (1  li.  S.  737,  §  127.) 

The  plaintiff's  rights  are  the  same  as  they  would  have 
been  if  his  father  had  never  made  a  will,  and  had  died  in- 
testate.    (2  B.  S.  65,  §  49 ;  Id.  456,  §§  62  to  65,  inclusive.) 

In  no  case  can  a  child,  born  after  the  making  of  a  will 
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by  his  father,  recover  of  any  brother  or  sister,  born  before 
the  will  was  made,  any  portion  of  any  advancement  his 
father  made  in  his  lifetime  to  such  brother  or  sister.  Hence 
the  advancements  in  this  case  are  to  be  considered  only 
for  the  purpose  of  determining  whether  the  defendants 
William  A.  Sanford  and  Joseph  H.  Sanford,  shall  have 
any  portion  of  the  real  and  personal  property  left  by  the 
deceased,  and  devised  to  them ;  or,  if  they  are  to  have  a 
portion  thereof,  how  much  they  shall  have.  • 

The  point  has  not  been  made,  that  advancements,  made 
by  the  deceased  to  the  defendants  or  either  of  them,  can- 
not be  considered,  in  making  a  distribution  of  the  surplus 
of  the  personal  estate  of  the  deceased,  after  payment  of 
his  debts,  because  there  was  "  real  estate  of  the  intestate, 
to  descend  to  his  heirs."  (2  B,  S.  98,  §  78.  See  aho  Hicks 
T.  Oildersleeve^  4  Abb.  1.) 

It  cannot  be  doubted  that  every  advancement  is' a  gift, 
or  that  every  gift  is  not  an  advancement.  And  upon  the 
naked  fact  that  a  father  buys  and  pays  for  land,  and  has 
the  deed  made  to  his  child,  the  inference  of  law  is,  that  it 
is  an  advancement  to  the  child.  (See  Froseus  v.  Mclntyre^ 
5  Barb.  424 ;  Weltm  v.  Divine,  20  id.  9 ;  2  Beav.  B.  447 ; 
Partridge  v.  HavenSj  10  Paige  Gh.  618.)  And  I  am  of  the 
opinion  when  a  parent  conveys  land  to  his  child,  without 
asking  or  receiving  any  consideration  therefor,  the  pre- 
sumption is  that  it  is  an  advancement  to  the  child,  though 
the  deed  recites  a  money  consideration,  and  contains  an 
acknowledgment  of  the  payment  of  it.  According  to  our 
statutes,  (supra,)  if  any  child  of  a  deceased  person  shall 
have  been  advanced  by  the  deceased,  "by  settlement  or 
portion  of  real  or  personal  estate,  the  value  thereof  shall 
be  deemed  an  advancement,  except  that  **  the  maintaining 
or  educating,  or  the  giving  of  money  to  a  child,  without  a 
view  to  a  portion  or  settlement  in  life,  shall  not  be  deemed 
an  advancement."  (2  B.  S.  98,  §  78;  1  id.  754,  §  26.) 
Small,  inconsiderable  sums  of  money,  occasionally  given 
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to  a  cbiML  to  spend,  or  to  defray  expenses  in  trarelingy  cor 
to  pay  for  small  presents,  and  the  like,  should  be  deemed 
to  have  been  given  ^'  without  a  view  to  a  portion  or  settle- 
ment in  life,"  and  are  not  to  be  regarded  as  advancements. 
(3  P*  WiUiamSy  318,  note  o.)  But  a  considerable  sum  of 
money  given*  a  son,  to  enable  him  to  start  in  business,  is, 
prima  facie^  an  advancement  And,  I  think,  every  consid- 
erable sum  of  money  given  to  a  child,  to  use  in  business, 
should  be  deemed  an  advancement,  unless  proved  to  have 
been  given  "  without  a  view  to  a  portion  or  settlement  in 
life."  (/d.,  and  Edwards  v.  Freemany  2  id.  449.  See  Cha»e 
V.  Hwing,  51  Barb.  597.) 

Now,  within  these  rules,  all  the  land  that  the  deceased 
conveyed  to  his  sons  William  A.  and  Joseph  H.  Sanford, 
as  gifts,  without  receiving  or  expecting  any  consideration 
therefor,  and  also  such  land  as  the  deceased  paid  for,  that 
was  conveyed  to  such  sons  by  third  persons,  were  advance- 
ments. And  if  the  deceased  gave  his  son  William  A. 
Sanford  $3000  in  money  or  chattels,  to  start  him  in  busi- 
ness,  the  same  was  an  advancement.  {McBae  v.  McRae, 
3  Bradf,  199.) 

The  defendants  did  not  give  any  evidence  that  conclu- 
sively overcame  the  presumption,  that  the  parcels  of  land 
conveyed  to  them  were  to  be  deemed  advancements. 
We  must,  therefore,  hold  they  were  advancements  ;  sub- 
ject, however,  to  the  question,  whether  the  referee  com- 
mitted any  error  in  admitting,  or  rejecting,  evidence 
respecting  the  same.  For  the  defendants  had  the  right 
to  prove  facts  and  circumstances  to  show  that  such  parcels 
of  land  were  not  advancements. 

The  defendants  oifered  to  prove,  by  the  defendant 
William  A.  Sanford,  who  was  sworn  as  a  witness  in  the 
action,  that  he  overheard  a  conversation,  one  new-year's 
day,  on  which  day  two  deeds  to  the  defendants  of  real 
estate  were  dated,  and  that  in  such  conversation  the  de- 
ceased said  to  one  Benson,  ^^I  have  this  morning  made 
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each  of  my  sons  a  present  of  a  house  and  lot,  as  a  new- 
year's  present"  The  offer  was  rejected,  on  the  ground 
that  the  witness  was  incompetent  to  prove  the  declarations 
of  the  deceased ;  and  the  defendants  excepted.  I  am  in- 
clined to  the  opinion  that  the  witness  was  competent  to 
testify  to  what  the  defendants  offered  to  prove  by  him ; 
for  the  reason  that  the  offer  was  not  to  have  the  witness 
testify  "  in  regard  to  any  personal  transaction,  or  com- 
munication, between  such  witness"  and  the  deceased, 
which  is  prohibited  by  section  399  of  the  Code.  (See 
tXmmcns  v.  Sis$on,  26  N.  T,  264)  But  I  think  the  evi- 
dence offered  was  hearsay,  and  that  it  would  not,  if  it  had 
been  received,  have  tended  to  establish  that  the  houses 
and  lots  were  not  advancements.  They  were  advance- 
ments, though  they  were  presents,  or  gifts.  This  ruling 
of  the  referee,  if  incorrect,  was  therefore  immaterial,  and 
did  no  harm  to  the  defendants.  But  were  it  harmful,  the 
finding  of  the  referee,  that  the  deceased  made  such  a 
statement  to  Benson  at  a  subsequent  time,  would  not 
render  such  ruling  material. 

The  plaintiff  proved  by  one  Mellotte,  and  one  Gorrie, 
that  a  short  time  before  the  death  of  the  deceased,  he  said 
to  them  on  different  occasions,  "I  have  given  each  of  my 
sons,  (meaning  defendants,)  $20,000,  or  $25,000,  and  I 
think  they  have  had  their  share."  The  defendants  ob- 
jected in  due  time  to  this  evidence,  and  excepted  to  the 
rulings  of  the  referee  admitting  it. 

It  is  not  disputed  that  the  declarations  of  the  deceased, 
accompanying  the  conveyance  of  real  estate  to  the  defend- 
ants, 6r  accompanying  the  giving  of  personal  property 
to  them,  were  competent  evidence,  as  res  geetcBy  on  the 
question  whether  such  real  estate,  or  personal  property, 
were  advancements.  {Sidmouth  v.  Sidmouihy  2  Beav.  447. 
Murless  v.  Franklin^  1  Swans.  13.  Hicks  v.  GHldersleeve^ 
4  Ahh,  1.  5  Barb,  424.)  ^ut  such  declarations  are  not 
admissible  to  contradict  the  plain  terms  and  legal  intend- 
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inent  of  a  writing  governing  the  transaction.  (Cha^e  v. 
Ewingy  51  Barb.  597.)  The  fact  that  a  deed  recites  a 
money  consideration,  as  paid  to  the  deceased,  does  not 
prevent  the  plaintiff  proving  that  no  consideration  was 
paid,  to  establish  the  &ct  that  the  land  conveyed  was  an 
advancement  {McCrea  v.  Pwrwort/lS  Wend.  460;  Wii- 
beck  V.  Waine,  16  N.  T.  538.) 

There  are  cases  which  hold  that  the  declarations  of  a 
father,  made  subsequent  to  the  execution  of  a  deed  of  land 
to  his  son,  or  of  a  paper  transferring  personal  property  to 
him,  may  be  proved  against  the  son,  to  support  the  pre- 
sumption that  the  land,  or  personal  property,  was  an  ad- 
vancement. But  I  am  unable  to  see  on  what  principle 
such  declarations  are  admissible  against  the  son.  And  I 
am  so  well  satisfied  that  such  declarations  are  not  compe- 
tent evidence  against  the  son,  that  I  must  hold  that  the 
declarations  of  the  deceased,  in  this  case,  made  subsequent 
to  the  execution  of  the  deeds  to  the  defendants,  or  subse- 
quent to  the  receipt  of  $3000  by  the  defendant  William 
A.  Sanford,  (if  he  received  that  sum,)  were  not  admiss- 
ible evidence  against  the  defendants.  The  deeds  had  been 
executed  and  delivered  to  the  defendants,  and  the  $3000 
had  been  paid  over  to  William  A.  Sanford,  (if  that  sum 
was  ever  paid  him,)  before  the  declarations  proved  were 
made  by  the  deceased.  They  were  made  when  it  was  not 
in  the  power  of  the  deceased  to  revoke,  or  alter,  either  of 
the  deeds,  or  recover  back  the  $3000,  or  any  part  thereof. 

1  think  such  declarations  were  mere  hearsay,  and  there- 
fore not  evidence   for  the  plaintiff.     {Brown  v.  Mailler, 

2  Kernan^  118.  Levering  v.  RittenhouBey  4  Whart.  130.) 
The  admission  of  those  declarations  was  a  material  error 
against  the  defendants,  which  has  not  been  cured,  or 
obviated. 

The  plaintiff*  called  William  A.  Sanford  as  a  witness, 
and  proved  by  him  that  he  wrote  and  sent  two  letters  to 
his  father,  which  were  put  in  evidence  by  the  plaintiff's 
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couuseL  He  was  asked  by  the  plaintiff's  counsel,  as  to 
whether  some  of  the  statements  in  the  letters  were  true. 
He  answered,  in  8ubBtan<;e,  that  he  intended  to  tell  the 
truth  in  the  letters.  In  one  of  the  letters  was  the  follow- 
ing statement,  viz  ;  "  You  have  given  me  in  business,  as 
per  your  estimate,  $3000.**  *  In  a  subsequent  part  of  the 
same  letter,  in  summing  up  what  he  had  had  of  his  father, 
was  this  statement,  to  wit:  "Start  in  business  $3000." 
On  the  cross-examination  of  William  A.  Sanford,  he  was 
shown  the  letter  in  which  were  the  foregoing  statements, 
and  he  was  then  asked  what  constituted  the  $3000  start 
in  business,  mentioned  in  that  letter.  To  which  the  plain- 
tiff objected,  that  the  witness  was  incompetent  to  testify, 
as  it  was  a  transaction  between  him  and  his  father,  about 
which  he  had  not  been  examined.  The  referee  sustained 
the  objection,  and  the  defendants  excepted.  The  defend- 
ants then  offered  to  prove  by  the  same  witness,  that  this 
$3000  was  not  money,  or  property,  but  merely  recom- 
mendations of  the  witness  to  credit  with  persons  of  whom 
his  father  had  formerly  purchased.  To  which  there  was 
the  same  objection,  ruling  and  exception  as  last  above 
mentioned. 

I  am  of  the  opinion  these  rulings  of  the  referee  were 
erroneous.  If  the  $3000,  mentioned  in  the  letter  of 
William  A.  Sanford,  was  not  money,  or  property,  the 
same  was  not  an  advancement  to  him.  The  letter,  in 
which  the  admission  was  made,  was  proved  by  the  witness 
on  his  direct  examination  by  the  plaintiff's  counsel ;  and 
matters  touching  the  letter  were  proved  by  such  counsel, 
that  it  would  have  been  difficult,  if  not  impossible,  to 
prove  by  any  other  witness.  Having  proved  such  ad- 
mission by  this  witness,  the  witness  had  the  right,  (being 
a  defendant  in  the  action;)  to  explain  the  admission, 
though  it  was  in  writing,  and  to  entirely  do  away  with  its 
effect  against  him.  If  the  plaintiff  had  proved  by  the 
witness  that  he  had  made  a  similar  oral  admission  to  the 
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deceased,  there  coald  be  no  doubt  that  the  witness  wonld 
have  had  the  right  to  explain  the  admission.  And  I  think 
the  same  principle  entitled  the  witness  to  explain  the 
admission  in  his  letter  proved  by  him. 

A  year  or  two  prior  to  the  death  of  the  deceased,  the 
defendant  William  A.  Sanford  gave  a  promissory  note, 
for  the  payment  of  $5000,  to  the  order  of  the  deceased 
and  his  wife,  two  years  from  its  date,  with  interest  This 
note  was  in  the  possession  of  the  deceased  at  the  time  of 
his  death.  The  widow  of  the  deceased  presented  the  note 
to  the  appraisers  of  the  personal  property  of  the  deceased ; 
and  it  was  appraised  as  part  of  his  personal  estate.  The 
widow  testified  that  she  did  not  know,  and  had  not  been 
advised,  until  after  such  appraisal  was  made,  what  her 
rights  were  in  regard  to  the  note.  It  was  proper  for  her 
*  to  testify  to  those  facts. 

The  legal  presumption  was,  that  the  note  belonged  to 
the  widow,  as  survivor  of  the  deceased,  and  was  her  prop- 
erty, as  against  all  other  parties  to  this  action  ;  and  it  was 
immaterial  whether  the  consideration  for  the  note  was 
advanced  by  the  deceased,  or  his  wife,  to  the  maker. 
{Bor8t  V.  Spelmarij  4  Oomst  284.     16  Mass.  479.) 

By  the  will  of  the  deceased  he  devised  to  his  widow 
a  dwelling  house;  also  certain  personal  property,  and 
810,000  in  cash  ;  and  the  will  recited,  that,  "  all  which  is 
to  be  accepted  and  received  by  her  in  lieu  of  dower,  and 
every  and  all  claim  upon  my  estate." 

Samuel  B.  Gordon  was  sworn  as  a  witness  for  the  de- 
fendants. He  was  an  attorney  and  counsellor,  and  was 
employed  by  the  deceased  to  draw  his  will,  and  did  draw 
it  Previous  to  drawing  the  will,  he  conferred  and 
advised  with  the  deceased  about  the  terms  of  his  will, 
and  the  bequests  he  wanted  -to  make.  The  defendants, 
William  A.  and  Joseph  H.  Sanford,  offered  to  prove  by 
Mr.  Gordon,  that  in  giving  instructions  for  drawing  the 
will,  the  deceased  first  directed  him  to  insert  a  bequest  of 
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the  aforesaid  note,  and  $5000,  to  his  wife.  That  he, 
Gordon,  suggested  to  him  that  there  might  be  some  diffi- 
calty  about  the  note,  and  advised  him  to  make  a  bequest 
of  $10,000  to  his  wife,  in  lieu  of  the  proposed  bequest. 
That  the  deceased  consulted  with  his  wife  in  regard  to  it, 
and  with  her  consent  and  concurrence  directed  him, 
Gordon,  to  insert  in  his  will  a  bequest  of  $10,000  personal, 
in  lieu  of  the  proposed  bequest,  and  in  full  of  all  claims 
on  his  estate,  which  was  done."  To  which  ofier  the  plain- 
tiff objected  ;  1st  That  the  communications  are  privileged, 
having  been  made  by  the  deceased  to  the  witness,  in  the 
course  of  his  professional  employment  as  an  attorney. 
2d.  That  the  terms  of  the  will  are  plain  and  cannot  be  ex- 
plained by  parol.  3d.  That  the  evidence  is  immaterial, 
incompetent  and  inadmissible.  The  referee  sustained  the 
objection,  and  the  defendants,  William  A.  and  Joseph  H. 
Sanford,  excepted. 

The  decision  of  the  Court  of  Appeals  in  the  action 
brought  on  the  note  by  Maria  D.  Sanford,  (widow  of  the 
deceased,)  against  William  A.  Sanford,  (maker  of  the 
note,}  shows  that  the  second  and  third  grounds  of  objec- 
tion above  stated  were  untenable.  (^See  opinion  by  Peek- 
ham^  e7.,  M8,)  And  that  decision  establishes  the  fact 
that  the  evidence  offered  was  competent  and  admissible, 
in  connection  with  other  evidence  that  had  been  given. 
The  only  qnestion,  therefore,  arising  on  this  oifer  is, 
whether  the  facts  and  circumstances  therein  mentioned 
were  under  the  seal  of  professional  confidence,  which  the 
witness  could  not  disclose  for  the  benefit  of  the  defend- 
ants, who  offered  to  prove  them.  This  question  is  unlike 
either  of  the  questions  in  the  cases  relied  upon  by  the 
plaintiff's  counsel  to  sustain  the  decision  of  the  referee. 
{See  those  cases  in  3  Barb.  Ch.  528,  595 ;  18  N.  F.  546.) 
The  case  is  not  like  that  of  Parker  v.  Carter ^  (4  Munf.  273,) 
in  which  it  was  held,  that  communications  made  to  an 
attorney  employed  to  draw  a  deed  were  privileged.    I  will 
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remark  that,  in  this  case,  the  widow  of  the  deceased  did 
not  object  to  the  evidence  oftbrcd  to  be  given  by  Gordon. 
The  substance  of  the  olier  was  to  prove,  by  Gordon,  an 
agreement,  made  between  the  deceased  and  his  wife,  and 
what  was  said  by,  and  between  them,  and  to  him,  in  mak- 
ing the  agreement ;  and  that  Gordon  drew  the  will  of  the 
deceased  in  conformity  with  the  agreement.  The  contro- 
versy in  the  action,  is  between  the  widow  and  heirs  at 
law  of  the  deceased ;  all  of  whom,  except  the  plaintiff, 
were  devisees  named  in  the  will  of  the  deceased.  I  am 
unable  to  see  any  legal  objection  to  the  defendants, 
William  A.  and  Joseph  11.  Sanford,  proving  the  agree- 
ment by  the  attorney  Gordon,  in  whose  presence  it  was 
made.  If  he  had  been  permitted  to  testify  to  it,  he  would 
not  have  revealed  any  privileged  communications,  or 
broken  auy  seal  of  professional  confidence.  He  would 
have  proved  an  agreement,  in  which  the  widow  of  the 
deceased,  and  the  plaintiff,  were  interested  on  one  side, 
and  the  defendants,  William  A.  and  Joseph  H.  Sanford, 
sons  of  the  deceased,  were  interested  on  the  other  side. 
In  other  words,  the  widow  of  the  deceased  was  interested 
against  his  estate  to  decrease  it,  and  the  defendants, 
William  A.  and  Joseph  H.  Sanford,  were  interested  to 
increase  it  to  the  amount  of  the  $5000  note  claimed  by 
the  widow.  It  seems  to  me  there  can  be  no  doubt  that 
the  referee  erred  in  rejecting  the  offer  in  question. 

In  ascertaining  the  interest  the  plaintiff  has  in  the  estate 
left  by  the  deceased,  the  case  is  to  be  regarded  as  though 
the  deceased  had  died  intestate,  instead  of  leaving  a  will. 
(2  JR.  S.  65,  §  49.)  The  rule  for  ascertaining  the  rights 
of  the  plaintiff  and  defendants  is  stated  in  Mitchell  v. 
Blain^  (5  Podges  Oh.  588,)  and  I  need  not  here  state  it 
again. 

The  allowance  of  costs  to  the  plaintiff,  was  a  matter 
within  the  discretion  of  the  referee. 

But,  for  the  errors  of  the  referee  I  have  pointed  out, 
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the  judgment  in  the  action  should  be  reversed,  and  a  new 
trial  granted,  costs  to  abide  the  event. 

Judgment  reversed. 

[Argued  at  the  Broomb  Gbitbbal  Tbbm,  in  September,  1871,  before 
MUier,  r.  J.,  and  Farker  and  Baleom,  Justices.  Decided  by  the  same  Justices, 
at  the  Gbnbbal  Tbbm,  in  the  Thibd  Dbpabtmert,  at  Albany,  January  2, 
1872.] 


William  H.  McNbvins,  plaintiff  in  error,  m.  The  People 
OP  THE  State  op  New  York,  defendants  in  error. 

Upon  an  indictment  for  murder,  the  jury,  under  the  statute,  (2  R,  S,  725,  (  27) 
£dtH,  ed.f)  may  convict  the  prisoner  of  any  degree  of  the  offense  inferior  to 
that  charged. 

Upon  the  trial  of  such  an  indictment,  the  judge  refused  the  request  of  the 
prisoner's  counsel  to  charge  "  that  they  could  convict  of  murder  in  the  first 
degree,  or  murder  in  the  second  degree,  or  of  any  of  the  degrees  of  man- 
slaughter," and  in  his  charge  restricted  the  jury  in  the  event  of  any  convic- 
tion, to  murder  In  the  first  degree,  or  manslaughter  in  the  third  degree. 
Held  that  unless  there  was  an  entire  absence  of  evidence  to  prove  the  com- 
mission of  any  other  crime  than  murder  in  the  first  degree  or  manslaughter 
in  the  third  degree,  it  was  error  to  charge  as  the  judge  did  charge,  and  to 
refuse  to  charge  as  requested. 

Seidf  alaOf  that  the  right  rule  would  have  been  for  the  judge  to  say  to  the  jury 
that,  under  the  indictment,  a  conviction  of  the  principal  offense,  or  of  any 
less  degree,  was  allowable,  and  then  leave  it  to  the  jury  to  apply  the  facts  to 
the  definitions  of  the  various  grades  of  the  crime,  and  say  which  they  thought 
was  sustained. 

Where,  upon  the  testimony,  the  Jury  could  have  convicted  the  prisoner,  had 
they  thought  proper,  of  manslaughter  in  the  4th  degree ;  Held  that  a  charge 
which  in  effect  told  them  that  they  could  not  do  so,  and  that  if  the  prisoner 
was  guilty  at  all,  the  lowest  degree  of  crime  of  which  they  could  convict  was 
manslaughter  in  the  third  degree,  was  erroneous,  to  the  prejudice  of  the 
prisoner. 

Upon  a  review  of  a  judgment  of  the  court  of  general  sessions  of  New  York, 
upon  writ  of  error,  even  though  there  was  no  request  to  charge,  or  exception 
taken,  the  court  ought,  under  the  statute,  (Laws  of  1866f  eh,  887,  ^  8,) 
if  it  discovers  any  error  which  may  have  prejudiced  the  prisoner,  to  give  him 
the  benefit  of  it. 
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BIT  of  error  to  the  New  York  general  sessious.    The 
questions  arising,  and  decided,  apper  in  the  opinion. 


By  tJie  Courty  Cardozo,  J.  The  plaintiff  in  error  was  in- 
dicted for  murder,  and  tried  and  convicted  of  that  crime, 
in  the  court  of  general  sessions  of  New  York. 

There  is  no  doubt,  and  it  is  not  disputed,  but  that  the 
jury,  under  the  statute,  (2  B,  S.  725,  §  27,  JSdm.  ei.,)  could 
convict  the  prisoner,  upon  the  present  indictment,  of  any 
degree  of  the  offense  inferior  to  that  charged. 

The  counsel  for  the  prisoner  requested  the  judge  to  in- 
struct the  jury  to  that  purport.  It  was  refused,  and  ex- 
ception taken. 

I  do  not  think  it  necessary  to  inquire  whether,  if  the 
evidence  established  that  the  prisoner  could  not  be  guilty 
of  any  particular  grade  of  manslaughter,  the  court  might 
not  say  so.  Undoubtedly,  the  usual  and  the  better  course 
is  laid  down  by  Justice  Balcom,  in  Gardiner  v.  Th^  People, 
(6  Park.  (7.  5.  180.)  He  says:  *'I  have  stated  to  you  the 
definition  of  murder,  in  the  first  degree,  murder  in  the 
second  degree^  and  the  definitions  of  manslaughter  in  the 
several  degrees,  for  the  reason  that  I  am  not  permitted  to 
say  to  you,  as  matter  of  law,  that  you  cannot,  or  have  not 
the  right  to  find  the  prisoner  guilty,  upon  the  evidence, 
of  either  of  the  particular  offenses  for  which  he  may  be 
found  guilty  under  the  indictment.  Nor  have  I  the  right 
to  say  to  you  that,  upon  the  evidence,  the  prisoner  is 
guilty  of  murder  in  the  first  degree,  if  guilty  at  all,  or  of 
niurder  in  the  second  degree,  if  guilty  at  all,  or  of  man- 
slaughter in  any  or  either  degree ;  for  it  is  not  the  province 
of  the  court  to  construe  the  evidence.  It  is  the  duty  of  the 
jury  to  construe  the  evidence." 

In  the  present  case,  the  charge  of  the  judge  restricted 
the  jury,  in, the  event  of  any  conviction,  to  murder  in  the 
first  degree,  or  manslaughter  in  the  third  degree.  The 
judge  distinctly  said  so  to  the  jury,  after  refusinej  the 
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request  of  the  prisoner's  counsel  to  charge  "that  they 
could  convict  of  murder  in  the  first  degree,  or  murder  in 
the  second  degree,  or  of  any  of  the  degrees  of  man- 
slaughter." 

The  statute  which  I  have  already  cited,  distinctly  author- 
^ized  the  jury  to  do  what  the  prisoner's  counsel  said,  and, 
certainly,  unless,  indeed,  there  was  no  evidence  at  all  of 
any  other  crime  than  murder  in  the  first  degree,  or  man- 
slaughter in  the  third  degree,  it  was  error  to  charge  as  the 
judge  did,  and  to  refuse  the  request. 

Perhaps  the  request  would  have  been  more  technical  if 
it  had  asked  the  court  to  say  that,  "  under  the  indictment^" 
the  jury  could  do  as  suggested.  The  right  rule  would 
have  been  for  the  judge  to  say  to  the  jury  that,  under  the 
indictment,  a  conviction  of  the  principal  offense,  or  of  any 
less  degree,  was  allowable,  and  then  leave  to  the  jury  to 
apply  the  facts  to  the  definitions  of  the  various  grades  of 
the  crime,  and  say  which  they  thought  was  sustained. 
Any  other  course  makes  the  judge  act  also  as  jury,  in 
respect  to  those  degrees  which  he  excludes  from  their  con- 
sideration, because  he  determines,  as  matter  of  fact,  that 
the  evidence  will  not  support  a  certain  verdict;  which  he 
has  never  the  right  to  do  if  there  be  any  evidence  tending 
in  any  degree  to  make  out  that  crime. 

Whether  the  request  was  exactly  right — whether  it  was 
not  broader  than  the  evidence  called  for,  there  being  no 
evidence  as  to  murder  in  the  second  degree — ^and  whether 
there  was  any  exception  to  the  charge  as  given,  need  not 
be  considered ;  because,  this  being  a  review  of  a  judgment 
of  the  general  sessions,  even  if  there  were  no  request,  or  no 
exception,  we  ought,  under  the  statute,  (Laws  of  1855, 
eh.  337,  §  3,)  if  we  discovered  any  error  which  might  have 
prejudiced  the  prisoner,  to  give  him  the  benefit  of  it. 

Now,  without  reviewing  the  evidence,  I  think  it  enough 
to  say  that,  upon  the  testimony,  the  jury  could  certainly 
have  convicted  the  prisoner,  if  they  thought  proper,  of 
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manBlanghter  in  the  fourth  degree,  (2  B.  S,  682,  §  19 ;)  and 

a  charge  which,  in  effect,  told  them  they  could  not  do  so, 

and  that,  if  guilty  at  all,  the  lowest  degree  of  crime  of 

which  they  could  convict,  was  manslaughter  in  the  third 

degree,  was  erroneous,  to  the  prejudice  of  the  prisoner. 

Had  the  jury  been  told  that  they  had  the  power  to  convict 

of  manslaughter  in  the  fourth  degree,  and  the  evidence 

been  submitted  to  them  with  proper  instructions  as  to  the 

definition  of  that  offense,  I  cannot  say  that  they  would 

not  have  thought  that  the  proper  verdict    At  all  events, 

it  was  for  them  to  say. 

It  follows  that  the  judgment  should  be  reversed,  and  a 

new  trial  ordered. 

Xew  trial  granted. 

[FiBST  Dbpabtmbitt,  Gbnbbal  Tbbm,  at  New  Tork,  January  1,  1872. 
iM^roAam^.P*  J.,  aud  Geo,  G.  Barnard  and  CardogOy  Justices.] 


-•••- 


Mitchell  vs.  Read. 

Where,  daring  the  ezistenoe  of  a  copartnership,  new  leases  of  the  premises  oc- 
cupied by  the  firm  as  its  place  of  business  are  obtained  by  one  of  the  part- 
ners, to  himself,  without  the  consent  of  his  copartner,  for  a  term  to  commence 
before  the  partnership  ends,  such  leases  will  be  declared  to  be  held  by  the 
lessee  as  trustee  for  the  firm. 

And  the  same  rule  would  apply  in  a  case  where  the  partnership  was  depend- 
ing on  the  will  of  the  partners,  to  be  di^olved  by  either  on  notice,  and  the 
lease  was  obtained  before  notice  was  given. 

But  where  the  partnership  is  to  continue  for  a  specified  term,  and  there  is  noth- 
ing in  the  articles  of  copartnership  which  contemplates  any  extension  of  the 
term,  and  it  is  not  claimed  that  the  firm  hare  any  right  of  renewal,  as  to 
either  of  the  leases  held  by  them,  there  is  nothing  in  the  relation  of  the 
parties,  under  the  partnership  agreement,  that  prerents  either  partner  from 
taking  a  new  lease  of  the  premises  occupied  by  the  firm,  to  himself  alone, 
for  a  term  to  commence  after  the  expiration  of  the  partnership,  although 
obtained  before  its  termination. 

Where  two  partners  held  the  premises  occupied  by  them,  under  a  lease  run- 
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ning  to  the  Ist  of  May,  which  had  been  assigned  to  them  by  H.,  in  which  a 
reversion  was  reseryed  to  H.  of  two  days,  at  the  end  of  the  lease,  so  *that 
the  lease  to  the  partners  would  expire  with  the  28th  of  April,  daring  which 
period,  H.  and  not  the  firm,  was  the  holder  of  the  lease,  and  the  right  of 
renewal,  if  any,  in  him ;  Edd  that  one  of  the  partners  hacl  the  right,  as 
against  the  other,  to  obtain  daring  the  partnership,  for  his  own  benefit,  a 
renewal  of  the  lease  from  the  1st  of  May. 
fhe  true  rule  is,  that  a  partner  cannot  do  any  act  that  interferes  with  the 
business,  or  affects  the  interests,  of  the  firm,  for  his  individual  benefit,  and 
if  he  does  so,  he  is  bound  to  account  to  the  firm  therefor  \  bat  when  his 
•  acts  are  independent  of  the  business  and  interests  of  the  partnership,  and 
relate  to  a  period  beyond  its  existence,  such  rule  does  not  apply.    Fw 

IVGBAHAV,  J. 

APPEAL,  by  the  plaintiff,  from  a  judgment  rendered 
at  a  special  term,  on  a  trial  before  the  court  without  a 
jury,  dismissing  the  complaint,  without  costs. 

The  parties  were  copartners  in  the  business  of  hotel 
keeping,  in  the  city  of  New  York.  The  complaint  alleged 
that  during  the  existence  of  the  copartnership  the  defend- 
ant had  secretly  taken,  in  his  own  name,  renewal  leases 
of  the  premises  occupied  by  the  firm,  for  a  term  to  com- 
mence on  the  expiration  of  the  copartnership  and  the 
leases  under  which  the  premises  were  held,  which  renewal 
leased  he  claimed  to  hold  in  his  own  right,  and  for  his 
individual  benefit.  And  the  prayer  was  for  judgment  that 
the  defendant  might  be  declared  and  adj  udged  to  have  taken 
the  said  leases  and  become  the  lessee  of  the  premises  after 
the  1st  day  of  May,  1871,  for  the  benefit  of  the  said  co- 
partnership, and  not  for  his  own  individual  benefit,  and  that 
he  holds  the  same  as  trustee  of  the  said  copartners,  Mitchell 
&  Read ;  and  that  he  mi^t  be  required  to  assign  and  trans- 
fer the  said  leases,  and  each  of  them,  to  the  said  copart- 
nership of  Mitchell  &  Head ;  that  he  might  be  enjoined 
and  restrained  from  selling,  incumbering,  surrendering  or 
otherwise  disposing  of  the  said  leases,  or  either  of  them, 
or  of  any  right  or  interest  therein,  except  under  and  in 
accordance  with  the  judgment  to  be  rendered  in  this  action ; 
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and  Ant  the  plaintiff  miglit  hare  socli  other  relief  or  each 
farther  relief  in  the  premises,  as  might  be  jast  and  eqoitable. 
The  following  facts  were  found  by  the  coart 
1st  That  on  the  first  day  of  Norember,  1864,  D.  D. 
Howard,  the  defendant  Bead  and  James  H.  Wall,  Jr^  be- 
came partners  under  written  articles  of  that  date,  whereby 
they  agreed  to  conduct  the  hotel  busaneas  as  proprietors 
of  the  Hoffinan  House,  in  the  city  of  Xew  York,  under 
the  name  and  style  of  Bead,  Wall  &  Co.  That  by  the 
terms  of  the  said  articles  the  copartnership  was  to  con- 
tinue during  the  existence  of  the  two  leases  first  next  here- 
inafter mentioned  of  said  hotel  ^  or  for  six  years  and  six 
months  from  November  1, 1864^")  unless  sooner  termi- 
nated at  the  option  of  said  Howard.  2d.  That  said  bust- 
Bess  was  conducted  on  premises  known  as  No&  1111  and 
1113  Broadway,  owned  by  Glorvina  B.  Hoffman,  wife  of 
Samuel  V.  Hoffman,  and  No.  1115  Broadway  and  No.  2 
West  25th  street,  owned  by  B.  J.  Livingston,  which  com- 
municated therewith.  3d.  That  the  premises  owned  by 
Mrs.  Hoffman  were,  by  written  lease  dated  and  executed 
January  29,  1864,  leased  by  her  and  her  husband  to  the 
defendant  Bead,  from  May  1,  1864,  for  the  term  of  '^  seven 
years,"  at  the  yearly  rent  of  $12,000.  And  the  premises 
owned  as  aforesaid  by  Mr.  Livingston  were,  by  him  and 
bis  wife,  leased  to  the  said  Howard  from  the  let  day  of 
Nov^nber,  1864,  for  the  term  of  ^^  six  years  aud  six  months," 
at  the  annual  rent  of  $13,000.  4th.  That  the  lease  of  the 
premises  owned  by  Mrs.  Hoffman'  was  assigned  by  Bead 
to  the  said  Howard,  in  consideration  of  $1,  by  assignment 
bearing  date  April  8,  1864.  5th.  That  on  the  1st  day  of 
June,  1865,  the  plaintiff  Mitchell,  the  defendant  Bead,  and 
the  said  Wall,  Jr.,  having  acquired  all  the  interest  of  the 
said  Howard  in  the  premises  and  business,  by  articles 
of  that  date,  became  copartners  in  the  business  of  keep- 
ing said  hotel,  and*  by  the  terms  thereof  the  said  copartner- 
ship commenced  on  the  said  1st  day  of  June,  and  the 
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same  was  ^^to  continue  until  the  Ist  day  of  May,  1871." 
6th.  That  at  the  time  of  the  transfer  of  the  interest  of  the 
said  Howard,  on  the  1st  day  of  June,  1865,  the  latter  ex* 
ecuted  an  agreement  of  that  date,  whereby  he  agreed  that 
the  last  day  of  the  term  of  the  leases  hereinbefore  men- 
tioned as  made  by  him  to  the  said  Mitchell,  Eead  &  Wall, 
as  before  mentioned,  should,  in  the  event  of  the  payment 
of  certain  notes  therein  mentioned,  and  of  the  rent  due  up 
to  the  end  of  said  leases,  ^'  at  maturity  or  within  ten  days 
thereafter,"  in  said  agreement  mentioned,  said  reservation 
should  belong  to  the  said  Mitchell,  Bead  &  Wall.  That 
said  notes  were  paid  and  the  rent,  so  far  as  it  has  become 
due,  but  a  portion  of  said  rent,  which  has  not  yet  become 
due,  has  not  been  paid.  7th.  That  also,  on  June  1,  1865, 
the  said  Howard  leased  to  the  said  Mitchell,  Read  &  Wall 
the  premises  as  aforesaid  owned  by  Mrs.  Hoffman  and 
Mr.  Livingston,  for  the  term  of  five  years,  eleven  months 
and  twenty-eight  days  therefrom,  at  »the  yearly  rent  of 
$26,000.  8th.  That  about  the  time  of  the  dissolution  of 
the  copartnership  between  Mitchell,  Bead  &  Wall,  the 
25th  day  of  September,  1865,  the  defendant  bought  the 
interest  of  Wall,  which  the  latter  had  conveyed  to  the 
said  Howard,  and  Howard,  by  agreement  dated  October 
24,  1865,  conveyed  all  such  interest  and  also  all  his  own 
interest  in  said  property,  premises,  business,  and  the  leases 
made  by  said  Mrs.  Hoffman  and  by  Livingston  aforesaid, 
and  under  which  the  said  premises  were  at  that  time  held. 
That  on  the  25th  day  of  September,  1865,  the  copartner- 
ship of  Mitchell,  Bead  &  Wall  was  dissolved,  and  on  the 
1st  day  of  January,  1866,  articles  of  copartnership  were 
executed  by  the  plaintiff  and  defendant,  wherein  they 
stated  that  "  they  had  been  copartners  together  since  the 
25th  day  of  September,  under  the  name  of  Mitchell  &  Bead 
in  the  business  of  keeping  the  Hoffman  House  as  a  hotel ; 
that  the  said  Mitchell  owns  an  equal  undivided  third  part, 
and  the  said  Bead  two  equal  undivided  third  parts  of  all 
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the  estate,  leases,  property,  assets,  effects  and  good  will  of 
the  late  firm  of  Mitchell,  Read  &  Wall,  heretofore  dissolved, 
as  they  existed  at  the  time  of  such  dissolution."  And  the 
said  articles  also  provided  that  the  partnership  should  con- 
tinue until  the  1st  day  of  May,  1871.  9th.  That  on  the 
17th  day  of  November,  1866,  Ann  E.  Brittain  executed  a 
lease  to  the  plaintiff  and  defendant  of  the  premises  'So,  3 
West  24th  street,  in  said  city,  and  also  a  piece  of  land, 
the  rear  of  lot  "Ho,  1,  in  said  street,  about  nine  feet  in 
depth,  and  extending  the  width  of  said  lot,  for  the  term 
of  four  years  and  five  months  from  the  1st  day  of  Decem- 
ber, 1866,  at  the  yearly  rent  of  $10,000.  10th  That  in 
the  judgment  of  the  said  plaintiff  and  defendant  it  be- 
came necessary  to  provide  a  place  for  a  bar-room^  the  lease 
of  the  bar-room  before  mentioned  being  about  to  expire, 
and  with  that  end  in  view  the  said  lease  was  executed. 
That  in  view  of  such  necessity,  said  premises,  No.  3  West 
24th  street,  were  connected  with  the  rear  of  the  premises 
then  known  as  the  Hofiman  House,  by  making  a  passage 
and  a  room  in  the  intervening  space  of  about  20  feet  be- 
tween the  premises.  That  the  first  story  of  said  premises 
was  thereupon  fitted  up,  and  is  and  has  ever  since  been 
used  for  the  purposes  of  a  bar-room,  and  the  remainder 
is  and  has  been  ever  since  used  for  the  purposes  of  the 
said  hotel.  11th.  That  the  cost  of  connecting^  fitting  up  as 
aforesaid  and  furnishing,  was  a  prudent  and  judicious  ex- 
penditure for  the  pxii^poses  of  the  existing  lease,  and  the 
said  hotel  has  realized  a  large  profit  thereby.  12th.  That 
prior  to  the  1st  day  of  November,  1868,  the  plaintift'  and 
defendant  having  deemed  it  expedient  and  judicious  to 
secure  the  use  of  the  dwelling  house  No.  1  West  24th 
street,  a  lease  was  accordingly  executed  therefor,  by  sur- 
rendering the  old  lease  of  No.  3  West  24th  street,  and  a 
new  lease  was  executed  by  the  said  Mrs.  Brittain  to  the 
said  plaintiff  and  defendant,  bearing  date,  on  that  day, 
whereby  the  premises  Nos.  1  and  3  were  leased  as  afore- 
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Baid  for  ^'  two  years  and  six  months,  from  the  said  1st  day 
of  November,  1868,"  at  the  yearly  rent  of  $17,500 ;  and 
by  the  terms  of  that  lease  the  lessees  covenanted  to  sur- 
render the  premises  at  the  expiration  of  the  term  to  the 
lessor,  and  thereupon  the  said  premises  No.  1  were  con- 
nected with  the  said  Hoffman  House,  substantially  as  the 
premises  No.  3  West  24th  street  had  been,  and  were  fitted 
up  and  furnished,  and  were,  and  since  ha^e  been  used  in 
connection  with  said  hotel,  and  the  cost  of  so  doing,  and 
all  expenditures  made  upon  the  hotel  property  were  judi- 
cious and  prudent  expenditures  for  the  purposes  of  the 
existing  leases,  and  the  said  hotel  has  realized  a  large 
profit  thereby.  13th.  That  on  the  20th  day  of  April,  1869,  • 
the  said  Mrs.  Hoffman  and  her  husband  executed  to  the 
defendant  a  lease  of  the'premises  owned  by  her  as  afore- 
said, for  five  years  from  the  1st  day  of  May,  1871,  at  the 
annual  rent  of  $24,000 ;  and  the  said  Livingston  and  wife 
likewise  executed  a  lease,  dated  the  29th  day  of  April, 
1869,  to  the  defendant,  of  the  said  prenjises  owned  by 
him,  for  five  years  from  the  1st  day  of  May,  1871,  at  the 
annual  rent  of  $20,000.  And  the  said  Ann  E.  Brittain 
made  a  lease,  dated  the  21st  of  January,  1869,  to  the  de- 
fendant, of  the  said  premises  owned  by  her,  for  ten  years 
from  May  1,  1871,  at  the  rent  of  J17,500.  14th.  That  the 
said  new  leases  last  mentioned  are  of  great  value,  and  were 
obtained  by  the  said  Read  without  any  notice  to  the  plain- 
tiff of  his  intention  to  apply  therefor.  15th.  That  the 
defendant  claims  that  the  said  leaseis  are  his  property  exclur 
sively,  and  refuses  to  recognize  or  acknowledge  that  the . 
same  belong  to  the  partnership,  or  that  the  plaintiff  has 
any  interest  therein.  16th.  That  the  said  hotel,  at  the 
commencement  of  this  suit,  was  and  still  is  in  operation, 
and  that  the  furniture  and  fixtures,  stock  and  property 
used  in  carrying  on  the  said  business  are  valuable,  and 
the  business  there  conducted  has  been  and  is  profitable. 
The  court  found,  as  conclusions  of  law :    1,  That  the 
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defendant,  Read,  was  the  sdle  owner  of  the  leases  exeeated 
to  him  as  aforesaid,  for  the  term  commencing  May  Ist, 
1871,  and  that  the  plaintiff  had  no  right,  title  nor  interest 
in  or  to  them,  or  either  of  them.  2.  That  the  defendant 
have  judgment  acoordingly,  without  costs. 

The  plaintiff,  by  his  counsel,  duly  excepted  to  the  foi'e- 
going  findings  and  conclusions  of  law,  and  to  each  and 
every  of  the  same,  jointly  and  severally,  and  to  each  and 
every  part  thereof 

The  plaintiff,  by  his  counsel,  also  duly  excepted  to  the 
decision  of  the  court,  and  to  each  and  every  part  of  the 
same,  and  filed  exceptions  thereto. 

The  following  opinion  was  delivered  at  special  term,  by 
the  justice  before  whom  the  cause  was  tried : 

Ingraham,  J.  The  plaintift'  and  defendant  were  part- 
ners, conducting  the  Hoffman  House,  under  articles  of 
partnership  which  would  expire  by  their  own  limitation 
on  the  1st  of  May,  1871.  The  leases  of  the  premises  ex- 
pire on  the  same  day,  or  the  day  previous.  In  1869,  at 
various  times,  the  defendant  obtained  new  leases  of  the 
premises  to  himself,  from  the  Ist  of  May,  1871.  The 
plaintiff  claims  that  such  leases  must  be  held  by  the  de- 
fendant as  trustee  for  the  firm,  and  asks  for  the  judgment 
of  the  court  to  that  effect 

There  can  be  no  doubt,  if  such  new  leases  had  been 
obtained  to  commence  before  the  partnership  ended,  that 
they  would  have  been  the  property  of  the  firm,  and  the 
defendant  would  have  been  declared  the  trustee  of  the 
firm  in  regard  to  the  same.  Kor  can  there  be  any  doubt 
but  that  the  same  rule  would  apply  in  a  case  where  the 
partnership  was  depending  on  the  will  of  the  partners,  to 
be  dissolved  by  either  on  notice,  and  the  lease  obtained 
before  notice  was  given.  And  this  also  has  been  held  to 
be  the  rule  when  one  of  the  partners  died,  and  the  busi- 
ness of  the  firm  was  continued  for  the  benefit  of  all  inter- 
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eeted  during  the  residue  of  the  term  stated  in  the  articles 
of  partnership. 

The  principle  upon  which  these  cases  rest,  is  that  a  rela- 
tion of  trust  and  confidence  exists  between  partners,  which 
prohibits  either  from  taking  any  advantage  of  the  other, 
by  taking  to  himself  interests  necessary  for  the  benefit  of 
the  business  of  the  firm,  whether  the.  partnership  extends 
beyond  the  time  at  which  the  act  is  done,  or  is  unlimited 
in  its  character,  to  be  terminated  at  the  will  of  either. 

The  present  case  differs  from  the  cases  above  referred 
to,  in  this  respect,  viz.,  the  partnership,  as  agreed  to  orig- 
inally, will  terminate  on  the  1st  of  May,  1871.  The  re- 
newed leases  all  commence  on  the  Ist  May,  1871.  It  is 
not  claimed  that  anything  in  the  articles  of  partnership 
contemplates  any  extension  of"  the  term,  or  that  the  firm 
have  any  right  of  renewal  to.  either  of  the  leases  held  by 
them.  The  question  in  this  case  then  is,  whether  there  is 
anything  in  the  relation  of  the  parties  under  this  agree- 
ment, that  prevents  either  partner  from  taking  a  new 
lease  of  the  premises  occupied  by  them,  to  commence 
after  the  expiration  of  th^  partnership,  although  obtained 
before  its  termination. 

Most,  if  not  all,  of  the  cases  referred  to  on  the  trial 
differ  from  the  present  case  in  these  respects,  as  will  ap- 
pear from  a  reference  to  the  cases  cited. 

In  Moody  v.  Matthews^  (7  Ves,  185,)  there  was  a  right  of 
renewal  in  the  wife,  which  rendered  the  act  of  the  defend- 
ant, in  obtaining  the  lease,  fraudulent.  In  Featherstone- 
haugh  v.  Fentvzckj  (17  Veset/^  298,)  the  partnership  was  to 
continue  for  fourteen  years,  and  the  lease  was  obtained 
during  its  continuance,  and  either  partner  had  a  right  to 
terminate  the  partnership  on  notice.  The  duty  which 
each  partner  owed  to  the  other  in  this  case  rested  on  the 
power  which  each  had  to  terminate  the  partnership,  and 
required  good  faith  on  the  part  of  all  to  avoid  the  advan- 
tage which  one  would  obtain  over  the  other  by  obtaining 
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the  .lease  before  dissolution.  In  Alden  v.  Faremafiy  (3 
Swans.  489,)  the  firm  had  built  on  premises,  where  the 
lease  was  held  in  the  name  of  one  of  the  partners.  In 
Olegg  v.  Edmondsoriy  (8  DeO.  M.  &  O.  787,)  the  partners 
who  obtained  the  lease  were  managing  partners^  and  agents 
in  managing  the  business,  while  the  partnership  was  a 
continuing  one,  subject  to  dissolution  on  notice.  In  Clegg 
V.  Fisenwick,  (1  M.  ^  O.  294,)  after  the  death  of  a  partner, 
the  business  was  continued  by  the  other  partners,  for  the 
benefit  of  all,  using  the  partnership  property.  The  lord 
chancellor  put  his  decision  upon  the  ground  that  the  old 
lease  was  the  foundation  of  the  new  one,  and  that  the  ten- 
ant's right  of  renewal,  in  that  particular  case,  gave  the 
partners  the  right  to  the  new  lease.  In  Clements  v.  HaU, 
(2  De.  0.  &  «7.  174,)  one  partner  died,  and  the  survivor 
having  possession  of  the  partnership  property,  kept  the 
representative  of  the  deceased  partner  in  ignorance  of  the 
state  of  the  business,  until  he  had  obtained  the  renewal 
in  his  own  name.  So  in  Leach  v.  Leachy  (18  Pick.  68,)  the 
partnership  was  to  continue  for  five  years ;  one  partner 
died  during  the  first  year,  and  the  business  was  continued, 
under  authority  given  by  the  testator,  to  the  end  of  the 
term,  before  which  time  a  new  lease  was  obtained,  com- 
mencing before  the  end  of  the  five  years.  In  BurreU  v. 
Bully  (3  Sandf.  Oh.  15,)  the  partner  taking  the  lease  was 
deputed  to  obtain  the  renewal  on  the  joint  account  of  all, 
and  took  the  lease  to  himself.  In  Oihbes  v.  Jenkins,  (Id, 
131,)  the  lease  was  subject  to  a  mortgage,  and  the  new 
lease  .was  held  to  be  subject  thereto. 

In  all  these  cases  there  was  an  expiration  of  the  part- 
nership, in  fact,  before  the  negotiations  for,  or  acceptance 
of,  the  new  lease  by  one  member  of  the  firm,  to  the  exclu- 
sion of  another;  and  the  decisions  of  the  courts  have 
been  uniform  in  such  cases,  that  the  excluded  partner  had 
such  an  interest,,at  the  tim<^  »s  to  prevent  the  other  part- 
ner from  obtaining  a  lease  m  his  own  name. 
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"No  case  has  been  cited,  and  I  have  been  unable  to  find 
any,  in  which  the  duration  of  the  firm  was  limited  to  a 
particular  day,  without  any  provision  for  its  extension, 
and  when  the  lease  contained  no  covenant  for  renewal,  in 
which  the.  rule  adopted  in  the  cases  above  referred  to  was 
held .  to  be  applicable.  All  the  other  cases  which  have 
been  referred  to  are  cases  of  trusts,  where  the  executor  or 
trustee  has  taken  to  himself  a  lease  in  which  the  cestui  qiie 
trust  had  an  interest,  and  to  which  the  rule  before  referred 
to  is  particularly  applicable. 

This  case  must  therefore  be  decided  by  the  answer  to 
the  inquiry,  whether  at  the  time  when  this  lease  was  taken 
by  the  defendant  there  was  a  duty  owing  by  him  to  the 
plaintiff,  or  any  other  confidence  reposed  in  him  as  to  the 
future  lease  of  the  premises,  which  prevented  him  from 
taking  the  same  to  himself. 

The  evidence  shows  that  the  lease  had  been  the  prop- 
erty of  Read,  excepting  two  lots  on  24th  street,  and  were 
assigned  to  1),  D.  Howard,  and  by  him  a  sub-lease  was 
granted  to  the  plaintiff',  the  defendant  and  one  Wall,  who 
was  at  the  time  a  partner.  In  such  sub-lease  a  reversion 
is  reserved  to  Howard,  of  two  days  at  the  end  of  the  lease, 
BO  that  the  lease  of  these  premises  to  the  parties  will  ex- 
pire with  the  28th  of  April  next,  and  Howard,  and  not  the 
firm,  will  be  the  holder  of  the  lease  during  that  time. 
Wall  sold  out  his  interest,  through  Howard,  to  Read,  who 
now  owns  two  thirds,  and  Mitchell  one  third,  of  the  part- 
nership property.  The  lease  of  the  lots  1  and  3  W.  24th 
street  belongs  to  Mitchell  &  Read  till  the  1st  of  May,  1871. 

It  seems  to  be  difficult,  under  this  evidence,  to  apply  to 
this  case  the  rule  adopted  in  the  cases  above  referred  to. 
That  was  founded  up()n  the  principle  that,  during  the 
continuance  of  the  partnership,  whatever  was  done  witk 
the  partnership  property,  or  affecting  the  interests  of  the 
firm,  by  either  of  the  partners,  should.be  held  to  be  for 
the  benefit  of  the  firm,  whether  in  the  name  of  the  indi- 
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vidnal  partner  or  of  the  firm.  In  the  present  case  the 
partnership  ends  on  the  30th  of  April  next.  There  is  no 
provision  for  its  continuance.  The  firm  have  no  right  to 
lease  after  the  29th  of  April,  and  neither  party  owes  to  the 
other  any  duty,  or  is  called  upon  to  exercise  any  confi- 
dence in  regard  to  the  business  of  the  firm  after  that  day. 
Their  duties  and  relations  to  each  other  cease  on  the  30th 
iust.,  unless  it  may  be  for  a  settlement  of  their  accounts 
and  a  division  of  their  property  ;  and  there  seems  to  be 
no  claim^  or  right,  or  interest  of  either  of  the  partners  in 
the  leased  property,  after  that  date.     The  case  otAndergon 

* 

Y.  Lemanj  (4  Seld.  236,)  recognizes  the  right  of  one  partner 
to  purchase  the  fee  of  the  land  which  was  leased  to  the 
firm,  when  no  fraud  was  practiced.  The  true  rule  is,  that 
a  partner  cannot  do  any  act  that  interferes  with  the  busi- 
ness, or  affects  the  interest,  of  the  firm  for  his  individual 
benefit,  and  if  he  does  so  he  is  bound  to  account  to  the 
firm  therefor;  but  when  his  acts  are  independent  of  the 
business  and  interests  of  the  partnership,  and  relate  to  a 
period  beyond  its  existence,  such  rule  does  not  apply. 

There  is  another  fact  in  this  case  which  presents  this 
point  with  more  force  than  is  usually  the  case,  viz.,  the 
lease  to  the  partnership  expires  on  the  28th  of  Aprif. 
During  the  29th  and  30th  of  April,  Mr.  Howard  will  own 
the  lease  and  have  the  right  of  possession ;  and  if  the  lease 
contained  a  covenant  of  renewal,  he  would  be  entitled  to 
such  renewed  lease,  and  not  the  firm. 

At  the  time  of  the  expiration  of  the  partnership,  April 
30th,  neither  of  the  partners  will  have  any  right  to  these 
leases  held  by  them  previously  from  Howard.  If  the 
leases  had  expired  a  month  before,  it  could  hardly  be  pre- 
tended that  the  firm  would  have  any  claim  on  the  new 
leases.  The  shorter  period  during  which  it  will  be  held 
by  Howard,  must  have  the  same  effect,  viz.,  to  terminate 
the  right  of  the  firm  to  them,  and  to  prevent  the  operation 
of  the  principle  on  which  the  old  cases  were  decided — 
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that  the  new  lease  was  a  graft  upon  the  old  stock.  Such 
coald  not 'he  the  case  here;  hecanse  the  lease,  at  the  com- 
mencement of  the  new  term,  was  the  property  of  Howard, 
and  not  of  the  partnership.  It  is  not  without  some  hesi- 
tation that  I  have  arrived  at  this  conclusion  ;  not  because 
of  any  doubt  in  my  own  mind,  but  because  the  contrary 
rule  has  been  so  strenuously  urged  upon  the  argument  of 
this  case,  founded  upon  decisions  to  which  I  have  refer- 
red, but  which,  in  my  opinion,  differ  materially  from  the 
present 
Judgment  for  the  defendant. 

« 

A.  J.  Vanderpoel  and  John  E.  Burrillj  for  the  appellant 

I.  The  leases  for  the  Hoffman  House  were,  at  the  time 
of  the  formation  of  the  partnership  between  Mitchell  and 
Bead,  on  Ist  of  January,  1866,  held  by  them  as  partners, 
and  formed  a  part  of  the  partnership  assets,  as  is  recited  in 
the  articles. 

U.  It  is  conceded  that  the  renewal  leases  were  obtained 
by  Bead,  without  any  notice  to  Mitchell,  and,  in  the  lan- 
guage of  the  cases,  ^^clandestinely  and  behind  his  back." 

IIL  The  defendant's  counsel  concedes  that  where  the 
partnership  is  for  a  limited  term,  and  either  partner  takes 
a  lease  commencing  within  the  term,  the  firm  can  claim 
it  as  partnership  property ;  and  they  farther  concede  that 
where  the  partnership  is  for  an  indefinite  term,  any  lease 
taken  by  one  partner  for  the  premises  used  as  their  busi- 
ness, may  be  claimed  by  the  firm ;  but  they  contend  that 
where  the  partnership  is  for  a  limited  term,  neither  part- 
ner is  precluded  from  taking  a  lease  commencing  after  the 
expiration  of  that  term* 

IV.  The  distinction  thus  attempted  to  be  made  between 
a  case  where  the  renewal  lease  taken  by  one  partner  is  to 
commence  before  the  partnership  has  actually  been  termi- 
nated, by  a  notice,  if  "  at  will,"  or  by  tJie  expiration  of  the 
time,  ^^if  limited  by  agreement,"  does  not  exist    1.  It 

Vol.  LXI.  21 
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never  has  been  made  in  any  case,  and  it  rests  on  no  prin- 
ciple. 2.  The  principle  on  which  courts  of  equity  inter- 
fere, is  that  a  fiduciary  relation  exists  between  the  partners, 
which  prevents  either  partner  from  obtaining  any  advan- 
tage over  the  other  by  a  renewal  of  a  lease,  without  the 
consent  of  his  copartner.  (Moody  v.  Matthews,  7  Ves,  185, 
note.  Featherstonhattgh  v.  Fenwicky  17  id,  298.  Clegg  v.  Ed^ 
monston,  8  DeGex  M.  <k  O.  787.  A  Ider  v.  Foumaey  3  Swanat 
489.  Anderson  v.  Lemon,  8  N.  T,  236.  Clements  v.  Wall, 
2  DeGex  &  Jones,  173.  Clegg  v.  Fishwick,  1  Macn,  dc  Oardon, 
294.  2  Spencfs  Eq.  208.  Tastor  v.  MarrioU,  Ambler,  668. 
Rowe  v.  Chichester,  Id.  715.)  All  of  which  involved  rights 
in  connection  with  renewal  leases.  In  Clements  v.  HaU, 
(2  DeGex  &  Jones^  173,)  the  renewal  was  obtained  after 
the  death  of  one  partner,  and,  of  course,  therefore,  after  a 
dissolution  of  the  copartnership,  and  the  term  of  the 
renewal  lease  commenced  at  the  expiration  of  the  old  lease. 
In  Clegg  v.  Fishwick,  (1  Macn.  &  Gord.  294,)  the  renewal 
lease  was  procured  during  the  existence  of  the  partnership, 
and  the  term  created  by  it  commenced  at  the  expiration 
of  the  partnership ;  and  it  is  on  all  fours  with  the  present 
case.  In  Tastor  v.  Marriott,  (Ambler,  668,)  the  renewal 
lease  was  obtained  by  the  tenant  for  life,  before  the  expira- 
tion of  the  old  lease.  In  Bowe  v.  Chichester,  '(Id.  715,)  the 
renewal  lease  was  obtained  before  the  termination  of  the 
interest  of  the  party  declared  to  be  trustee,  and  commenced 
at  the  expiration  of  the  former  lease.  3.  The  same  prin- 
ciple is  laid  down  in  all  the  elementary  writers,  (See  Lind- 
ley .  on  Part  495 ;  Story  on  Part.  §§  174,  175 ;  Parsons  on 
Part.  §§  224j  226 ;  Collyer  on  Part.  §§  181, 182 ;  Comstock  v. 
Btichanan,  57  Barb.  140 ;)  and  is  recognized,  and  many 
authorities  cited  by  counsel  in  support,  in  LaffUur  v.  Naglee, 
(9  Calif.  662 ;)  Lacy  v.  Hale,  (37  Penn.  360 ;)  Clegg  v.  Fish- 
wick, (1  Macli.  &  G.  294;)  Clements  v.  Hale,  (2  DeGex  (t 
Jones,  173.)  4.  In  the  following  cases,  in  our  own  courts, 
the  same  questions  are  involved,  and  decided  on  principles 
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which  control  the  present  case:  In  Ander%on  v.  Leman^ 
(8  N,  Y,  236,)  Judge  Gardiner  says :  "  In  a  note  to  Moody 
V.  M<xtthew9^  (7  Veset/j  185,  Sumfier^s  editiony)  it  is  said,  as  a 
deduction  from  adjudged  cases,  that,  with  a  possible  excep- 
tion in  favor  of  a  bona  fide  purchaser,  it  seems  to  be  a  uni- 
versal rule  that  no  one  in  possession  of  a  lease,  or  a  particular 
interest  in  a  lease,  which  lease  is  affected  by  any  sort  of 
equity  in  favor  of  a  third  person,  can  renew  the  same  for 
his  own  use  only,  but  such  renewal  must  be  construed  as  a 
graft  upon  the  old  stock." 

V.  That  the  principle  of  the  interference  of  courts  of 
equity  is  as  claimed  by  the  appellants,  will  appear  from  the 
following  calses :  Keech  v.  Sandfordj  (1  Lead.  Oases  in  JE^.j 
Hare  dk  Wallace's  NoteSy  p,  84,)  lays  down  the  principle 
that  a  lease  renewed  by  a  trustee  or  executor  in  his  own 
name,  even  in  the  absence  of  fraud,  and  upon  the  refusal 
of  the  lessor  to  grant  a  new  lease  to  the  cestui  que  trusty 
shall  be  held  upon  trust  for  the  person  entitled  to  the  old 
lease,  and  numerous  cases  are  cited  in  support.  It  is  also 
there  laid  down,  that  where  a  tenant  for  life  of  a  lease, 
under  a  settlement,  renews  the  lease  in  his  own  name,  he 
is  held  a  trustee  for  the  parties  interested,  under  the  set- 
tlement ;  and  further,  that  if  a  mortgagee  renew  a  lease, 
the  renewal  ift  for  the  benefit  of  the  mortgagor ;  and,  per 
Lord  Chancellor  Nottingham,  '*  the  mortgagee  here  doth 
but  graft  upon  his  stock,  and  it  shall  be  for  the  mortgagor's 
benefit" — reciting  Vtu*ious  cases ;  and,  it  is  added,  the  case 
will  not  be  altered  by  the  expiration  of  the  lease  before 
the  renewal  by  the  mortgagee.  {Pickering  v.  VowleSy 
1  Bro.  0.  O.  197.  Oolegrave  v.  Manby,  6  Madd.  72.  Luckin 
V.  Bushtfforth,  2  Gh.  Bep,  113.  Darrell  v.  Whitchoty  Id.  59. 
Bakestraw  v.  Brewer ^  2  P.  Wms.  511.)  And  so  a  person 
acting  as  agent,  or  in  any  other  fiduciary  capacity,  for  one 
having  an  interest  in  a  lease,  cannot  renew  for  his  own 
benefit.  {Edwards  v.  LewiSy  3  Atk.  538.  Oriffin  v.  Griffiny 
IS.dL.  352.    Mulvany  v.  DUhny  1  Ball  <t  Bent.  417.) 
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YL  The  American  cases  are  to  the  same  effect.  In  the 
notes  to  Keech  v.  Sandfardy  (1  Lead  Oases  in  Eq.  92,)  it  is 
stated:  ^'Wherever  one  person  is  placed  in  such  relation 
to  another,  that  he  becomes  interested  for  him,  or  with 
him,  in  any  subject  of  property,  he  is  prohibited  from 
acquiring  rights  in  that  subject  antagonistic  to  the  person 
with  whom  he  is  associated.  {Leach  v.  Leach,  18  Pick, 
68,  76.  (See  also  Davoue  v.  Fanning,  2  John.  Oh.  252  to  258. 
Holdridge  v.  GiUespie,  Id.  30.)  In  the  latter  case  Chancellor 
Kent  says :  "  According  to  the  cases  of  Manlove  v.  BaUf  ^ 

(2  Vern.  84,)  and  Bakestraw  v.  Brewery  (2  P.  Wms.  511,) 
the  additional  term  comes  from  the  same  old  root"  *  * 
It  will  be  recollected  that  the  same  idea  is  conveyed  by 
the  language  of  the  court  in  8  DeOex  M.  dk  O.  787,  cited 
before,  and  in  2  Ch,  Rep.  59  and  113,  also  cited  before. 
The  same  doctrince  is  laid  down  in  the  case  of  Heager^s 
ExecutorSj  (15  Serg.  &  RawUj  65,  66.)  In  HtMon  v.  Wallace^ 
(1  Bice's  Eq.  2,  4,  7,)  all  the  cases  are  considered,  and  the 
court  say :  *^  It  is  to  be  observed  that  in  most  of  the  cases 
there  was  no  covenant  for  renewal,  so  that  it  was  at  the 
option  of  the  lessors  to  renew  or  not,  but  as  it  is  said  there 
is  a  good  will,  in  favor  of  the  former  tenant  which  gives 
him  an  interest  in  the  renewal."  .  {See  also  to  same  pointj 
Clements  v.  5aK,  2  DeOex  &  Jones,  173.  Clegg  v.  Fishwicky 
1  Macn.  &  Q.  294.)  The  cases  have  gone  so  far  as  to 
hold  '^  that  one  of  two  joint  tenants,  or  tenants  in  com- 
mon in  possession,  cannot  purchase  in  an  outstanding  title 
for  his  own  benefit,  as  immoral,  because  it  will  be  agaitist 
the  reciprocal  obligation  to  do  nothing  to  the  prejudice  of 
each  other's  claim,  which  the  relationship  of  the  parties 
created.  (  Van  Home  v.  Fonda,  5  John.  Oh.  388,  407.  Baker 
V.  Whiting,  3  Sumn.  475, 495.  Dickinson  v.  Oodwise,  1  Sandf. 
Oh.  214,  225.     Wood  v.  Perry,  1  Barb.  115,  134.) 

Vn.  Taking  a  lease  during  the  existence  of  the  copart- 
nership, which  secures  to  one  partner  the  possession  of  the 
premises  where  the  business  is  carried  on,  and  where,  from 
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its  nature,  it  must  be  carried  on,  and  secures  to  him  also 
the  exclusive  benefii;  of  the  good  will,  which  is  the  product 
of  the  partnership,  capital  time  and  labor,  and  is  a  part- 
nership asset,  and  enables  him  to  appropriate  to  his  own 
use  the  improvements  which  have  been  made  at  the  part- 
nership expense,  is  just  as  much  a  breach  of  faith,  and  a 
violation  of  the  fiduciary  relations  existing  between  the 
partners,  whether  the  new  lease  is  to  commence  before  or 
at  the  expiration  of  the  partnership.  •  The  law  demands 
the  utmost  good  faith  on  the  part  of  the  respective  part- 
ners to  each  other,  and  that  neither  party  shall  take  advan- 
tage of  his  relations  or  connections  with  the  other,  to 
promote  his  private  interest.  The  principle  for  which  we 
contend  does  not  deny  to  either  partner  the  right  to  acquire 
the  renewal  of  a  lease,  provided  he  acts  in  good  faith,  and 
places  his  partner  on  the  same  footing  with  himself,  but  it 
does  prevent  one  partner  from  secretly  and  behind  the 
back  of  the  other,  taking  such  renewal  lease  for  his  own 
benefit  The  defendant,  if  successful  on  his  claim:  I.Will 
obtain  the  benefit  of  all  the  fixtures  and  improvements 
which  were  placed^  at  great  cost,  upon  the  premises,  and 
which,  by  the  original  leases,  were  to  be  left  on  the  prem- 
ises at  the  expiration  of  the  term.  The  evidence  warrants, 
it  seems  to  us,  the  conclusion  that  many  of  the  more  costly 
and  permanent  repairs  were  not  justifiable,  except  on  the 
theory  that  the  leases  were  to  be  renewed.  2.  The  de- 
fendant receives  the  benefit  of  the  reputation  which  the 
hotel  bar  acquires,  and  which  constitutes  the  good  will  of 
the  business,  and  is  a  partnership  asset  3.  The  value  of 
the  furniture  of  the  hotel  is  materially  aflfected  by  the 
fact  whether  the  leases  are  renewed,  and  who  has  the  ben- 
efit of  such  renewal.  4.  The  plaintiff's  interest  in  the  good 
will,  and  in  the  assets  generally,  is  depreciated,  and  that 
of  the  defendant  appreciated,  if  the  latter  has  the  exclusive 
benefit  of  the -leases. 

Vin.  The  right  of  the  party,  in  whose  favor  the  trust 
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is  declared,  to  have  the  benefit  of  the  renewal,  does  not 
depend  on  the  fact  whether,  by  custom,  courtesy  or  con- 
tract, there  was  a  right  of  renewal.  The  courts  act  on  the 
principle  that  the  new  term  is  grafted  on  the  old  stock, 
^Hhat  it  comes  from  the  same  old  root,"  and  '^that  the 
existence  of  the  old  lease  furnished  a  facility  to  obtaining 
the  new."  (ffoldridge  v.  GHlUipie^  2  John.  Ch.  30.  Olegg 
V.  EdmanatoUy  8  DeO.  M.  ^  (?.,  787.  Luokin  v.  Bitshtvorthj 
2  Ch,  B.  113.  Darrell  v.  Whitchot,  Id.  59.  Huion  v.  FbC- 
ace^  1  Bieh.  Eq.  2,  4,  7.  Clements  v.  HaU,  2  DeG.  ^  J., 
173.  OUgg  v.  Fiehwich,  1  M.  dt.  G.,  294.)  Ifor  is  the  right 
of  the  party  to  claim  an  interest  in  the  renewed  lease 
affected  by  the  fact,  that  the  landlord  declined  to  give  the 
renewal  lease  to  such  party. 

JX.  There  is  no  force  in  the  objection  that  it  was  not 
within  the  scope  of  Read's  power,  as  a  partner,  to  bind 
his  partner  by  a  lease,  or  other  contract,  to  take  effect  after 
the  termination  of  the  copartnership.  1.  The  plaintiff, 
seeking  to  have  the  benefit  of  such  lease,  must  of  course 
take  it  eum  onere^  and  be  bound  by  all  its  covenants  and 
conditions.  2.  The  same  objection,  if  sound,  would  apply 
to  .every  case  in  which  one  party  claims  the  benefit  of 
some  act  done  by  another,  where  adjudged  to  have 
acted  as  trustee.  In  such  case  there  is  no  primary  lia- 
bility, but  the  adoption  of  the  act  necessarily  creates  such 
liability. 

'X.  There  is  no  force  in  the  objection,  that  the  new 
leases  contain  covenants  against  assignments,  and  such 
fac^  is  no  reason  why  the  defendant  should  not  be  declared 
to  be  trustee.  {Alden  v.  Fouraciej  3  Swanet  489.)  It  is. 
not  necessary  that  tihe  leases  be  assigned,  but  if  they  are, 
it  will  be  by  operation  of  law.  (PUtt  on  CovenanU^  415. 
Comyn  on  Landlord^  239.  Taylor  on  Landl.  408.)  Even  if 
the  assignment  would  produce  a  forfeiture,  that  is  no 
reason  why  the  defendant  should  not  be  compelled  to  per- 
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form  the  decree  of  the  court,  which  has  nothing  to  do  with 
the  consequences  to  him. 

XL  ThiB  plaintiflF  is  entitled  to  a  reversal  of  the  judg- 
ment, and  to  judgment  in  his  favor,  as  claimed  in  the 
complaint.  {Marquat  v.  Marquat^  12  1^,  T.  336.  JEdmon- 
ston  V.  McLaud,  16  id,  545.  Oriffith  v.  Marquardt^  17  id,  28. 
Beach  V.  Coohe,  28  id.  529,  538.) 

G-eo.  W.  GoUeriUy  W.  0.  BaHUtt  and  John  K  Porter,  for 
the  respondent. 

I.  The  appellant  never  contracted  for,  nor  acquired  any 
interest,  legal  or  equitable,  in  the  estate  for  years,  com- 
mencing after  the  expiration  of  the  partnership,  and  which 
was  conveyed  to  the  respondent,  in  his  own  right,  by  tHe 
owners  of  the  reversion.  1.  The  existence  of  a  fiduciary 
relation  creates  no  disability  to  deal,  in  respect  to  property 
not  embraced  in  the  trust,  (a.) /^  The  circumstance  that 
two  parties  stand  to  each  other  in  the  relation  of  trustee 
and  cestui  qtte  trust,  does  not  affect  any  dealing  between 
them  unconnected  with  the  subject  of  the  trust."  {Knigh$ 
V.  Majoribanks,  2  M.  ^  O-.  10*)  (6.)  So,  where  the  presi- 
dent of  a  company  contracted  for  his  own  benefit,  in 
respect  of  a  steamboat  route,  which  the  company  was  not 
in  a  condition  to  continue,  the  court  held  that  he  was 
not  accountable  to  the  company.  Judge  Inobaham,  in 
delivering  the  opinion,  said :  ^^  I  do  not  understand  the 
relation  of  principal  and  agent,  or  x>f  trustee  and  cestui 
que  trusty  involving  any  such  obligation.  The  law  protects 
the  party  against  the  agent,  or  trustee,  in  the  use  of  its 
property  and  rights,  but  not  beyond  them  ;  and  does  not 
prevent  the  performance  of  acts  which  could  not  result  in 
damage  to  the  principal,  or  which  could  not  conflict  with 
the  interests  of  the  company.  The  being  president  of  an 
insolvent  corporation  cannot  prevent  him  from  doing  what 
that  company  had  lost  all  ability  to  do,  even  if  its  exist- 
ence continued.     Where  the  company  has  virtually  ceased 
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to  exist,  and  its  powers  have  been  taken  away,  I  think  the 
reason  and  policy  of  the  rale  ceases  also — ^because  no  duty 
rested  upon  the  agent  to  run  the  line  for  the  company, 
after  the  authority  and  ability  of  the  company  to  do  so 
had  terminated."  (Murratf  v.  VanderbiU^  39  Bath.  156, 
157.)  {€.)  The  same  principle  is  affirmed  in  the  Supreme 
Court  of  the  United  States.  {Wheeler  v.  Sage,  1  Wall 
518.)  2.  This  was  not  the  case  of  a  church,  a  charity,  or 
a  crown  lease,  where  the  lessee  is,  by  courtesy  and  custom, 
entitled  to  a  renewal,  and  where  equity  recognizes  a 
Tendible  interest.  {Oibhee  v.  JenhinBy  3  Sandf.  Gh  130. 
Lee  V.  Vernon^  5  Brown'e  Pari.  Oaeee^  10.)  3.  Nor  was  it 
the  case  of  a  lease,  to  which,  either  by  custom,  or  by  con- 
tract, was  attached  any  equitable  right,  or  expectation  of 
renewal.  4.  The  future  term  acquired  by  Read,  was  one 
which  the  partners  never  owned,  and  which  was  not  to 
commence  until  after  the  time  fixed,  under  seal,  for  the 
expiration  of  thcpartnership,  and  after  the  day  on  which 
the  lessees  had  covenanted  to  surrender  the  premises  to 
the  lessors.  5.  It  was  not  within  the  scope  of  Bead's 
power,  as  a  partner,  to  sign  in  the  name  of  the  firm,  a 
lease  for  ten  years  from  and  after  the  expiration  of  the 
partnership;  and  to  have  done  so,  would  have  been  a 
plain  breach  of  duty.  6.  A  lease  to  Read,  to  take  effect 
after  the  dissolution  of  the  firm,  was  in  no  sense  the  prop- 
erty of  the  firm.  7.  It  constituted  no  part  of  the  good  will 
of  the  business  of  the  partners,  for  they  both  agreed,  in 
writing,  to  close  the  partnership,  and  to  surrender  the 
premises  to  the  lessor  on  the  Ist  of  May,  1871.  (a.)  ^^  A 
party,  upon  forming  a  copartnership  with  another,  having 
agreed  to  leave  at  the  end  of  the  terra,*'  (as  both  parties 
here  agreed  in  their  leases,)  "  the  place  where  the  busi- 
ness was  carried  on,  cannot,  on  retiring,  claim  an  interest 
in  the  good  will  of  the  business,  and,  in  accounting  with 
his  partner,  who  continues  at  the  same  place,  have  an 
allowance  for  the  value  of  such  good  will."    ( Van  Dyke  v. 
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Jaeksafiy  1  H.  2>.  Smith,  419.)  (i.)  So,  in  a  case  where^  on 
the  expiration  of  a  firm  of  bankers,  one  of  them^  continu* 
ing  business  in  the  same  building,  was  sought  to  be 
charged  by  the  other  with  the  value  of  the  good  will, 
Thompson,  C.  J.,  said :  ^^  Their  business  expired  by  its 
own  limitation.  They  had  no  exclusive  right  in  the  busi- 
ness, that  existed,  for  a  moment,  after  the  firm  dissolved,  or 
any  sole  ownership  of  it,  as  against  any  others,  and  these 
are  the  criteria  of  property  in  good  will,  according  to  the 
English  rule."  (3  MenvaUy  441.  Story  m  Partn.  §  99.) 
^^  How  can  there  be  a  good  will  of  a  business  in  favor  of  a 
member  of  a  firm,  where  the  firm  has  ceased  to  exist  by 
its  own  limitation,  and  no  exclusive  right  to  follow  the 
business  in  that  place  belongs  them  ?  In  that  case,  as  a 
distinct  property,  it  is  gone."  {Mu9selman'$  Appeal,  62 
Penn.  83.)  8.  Bead  was  not  anthorized,  by  the  articles 
of  partnership,  to  contract  for  Mitchell  after  the  expiration 
of  the  firm,  and  there  is  no  pretense  of  any  such  agency 
outside  of  the  articles.  9.  There  was,  therefore,  no  con-- 
structive  fraud  in  virtue  of  the  partnership — and  no  actual 
fraud  in  virtue  of  any  other  authority,  or  arrangement^ 
with  Mitchell — in  contracting  in  his  own  rignt,  as  he 
lawfully  might  10.  In  so  contracting,  he  was  under  no 
obligation  to  Mitchell,  and  was  neither  called  upon  to  an- 
nounce his  intention  in  advance,  nor  to  offer  to  Mitchell 
an  interest  in  a  lease  commencing  after  the  termination 
of  the  partnership,  (a.)  "If  R  enters  into  partnership 
with  P.,  to  continue  for  three  years,  and  so  much  longer 
as  R  should  continue  lessee  of  the  stone  quarries  leased 
to  him  by  M.,  and  at  the  expiration  of  the  lease,  B.  refuses 
to  renew  the  lease  with  M.,  it  having  a  covenant  for 
renewal  at  his  option,  the  partnership  expires  with  the 
lease.  B.  was  not  bound  to  renew  the  lease  and  continue 
the  partnership,  if  not  expressly  bonnd  to  do  so  by  the 
partnership  agreement.  If  articles  of  partnership  provide 
for  its  continuance  during  the  existence  of  a  lease,  renew- 
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able  at  the  option  of  one  of  the  partners,  it  is  at  the  option 
of  such  partner  to  continue  the  partnership  by  renewing 
the  lease,  or  to  end  it  by  refusing  to  renew.  He  has  a 
right  to  refuse  to  renew,  for  the  purpose  of  ending  the  part- 
nership. That  a  partner,  having  the  option  to  renew  such 
lease  and  continue  the  partnership,  may  have  acted  and 
talked  as  if  he  intended  so  to  do,  will  not  bind  him  to 
renew  it,  if  he  made  no  contract  to  do  it"  Eeld^  accord- 
ingly, that  the  firm  could  not  claim  the  benefit  of  a  new 
•lease,  taken  by  E.  from  the  heirs  of  M.,  on  different  terms, 
and  thus  not  being  a  mere  renewal  of  the  former  lease. 
(Phillips  V.  Seeder y  18  N.  J,  Hq.  Sep.  95.)  (J.)  Thus,  in 
Atchison  v.  Fair^  3  Brury  ^  Warren^  525,)  the  trustee  of  a 
lease  for  life,  obtained  a  lease  to  himself  of  a  term  com- 
mencing with  the  expiration  of  the  life,  and  the  <;ourt' 
decreed  that  it  did  not  enure  to  the  benefit  of  the  trust 
Lord  Ch.  Sugden^  said :  **  Is  there  any  equity  to  follow 
what  a  trustee  obtains  in  a  property  not  subject  to  the 
.trust  ?.  *  *  *  To  say  that  I  am  bound  to  follow  the 
trustee  through  all  the  acts  of  his  life^  and  that  if  he  took 
different  lands  by  a  different  lease  from  the  same  party, 
I  am  to  hold  that  the  old  trusts  attached  upon  them,  would 
be  most  unreasonable.  I  have  no  disposition  to  extend 
the  doctrine,  which  has  been  carried  quite  far  enough." 
({?.)  In  NesUtt  v.  Tredennicky  (1  Ball  dt  Beat  48,)  Lord  Ch. 
Manners  limited  the  doctrine  in  the  same  way.  He  said : 
"  The  case  of  Lee  v.  Vernon  shows  that  the  principle  ought 
not  to  be  carried  too  far."  (d.)  In  Maunsell  v.  O'Brien^ 
(1  Jones  Irish  Exeh,  B.  184, 189,)  Chief  Baron  Joy,  exposed 
and  condemned  the  mistaken  notion,  ^^  that  where  a  per- 
son is  clothed  with  a  fiduciary  character,  and  in  that 
character  becomes  possessed  of  an  interest  in  lands  held 
under  a  determinable  lease,  any  acquisition  by  him  of  a 
new  interest  in  those  lands  is  a  continuation  of  the  old 
interest,  and  what  is  technically  termed  a  ^  graft '  on  it" 
*     *     *     "  We  are  called  upon  to  go  much  further  than 
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any  case  has  hitherto  gone,  an  ohjection  which  alone  has 
much  weight  with  me."  («.)  The  case  of  Lee  v.  Vemonj 
(5  Brown' %  Part  Ca$.  10,)  emphatically  affirms  and  applies 
the  limitation,  that  in  order  to  subject  the  new  lease  to 
the  trust,  it  must  be  for  a  term  commencing  before  the 
time  fixed  for  the  expiration  of  the  trust  relation.  11.  No 
case  is  cited  by  the  other  side,  and  none  can  be  found, 
holding  that  where  the  partnership, is  for  a  limited  term, 
either  partner  is  precluded  from  taking  a  lease,  commenc- 
ing after  the  expiration  of  that  term.  12,  We  concede, 
that  where  the  partnership  is  for  a  limited  term,  and  either 
partner  takes  a  lease  commencing  within  the  term,  the 
firm  can  claim  it  as  partnership  property,  to  that  extent 
13.  We  also  concede,  that  where  the  partnership  is  for  an 
indefinite  term,  any  lease  taken  by  one  member  of  the 
partnership,  for  the  premises  used  in  their  business,  may 
be  claimed  by  the  firm ;  for  the  presumed  purpose,  in  such 
a  case,  is  to  obtain  an  advantage  by  abridging  the  partner- 
ship. Such  was  the  case  of  Anderson  v.  Lemon^  (4  Selden, 
236.  8.  G.  4  Sandf.  552.)  Such  also  was  the  case  in  17 
Vesey^  298.  14.  In  the  present  case,  the  lessees  held  as 
tenants  of  Howard,  who  was  entitled  for  the  last  day  of 
the  original  term,  and  who,  if  there  had  been  an  equitable 
right  to  a  renewal,  would  have  been  the  party  equitably 
entitled.  15.  But  here,  what  Read  bargained  for  and 
bought,  was  an  outstanding  future  estate,  which  never  be- 
longed to  the  firm,  and  was  impressed  with  no  trust  in 
favor  of  Mitchell. 

n.  The  court  properly  refused  to  find  in  accordance 
with  the  appellant's  requests.  1.  On  the  questions  of  fact, 
the  requests  were  simply  to  find  against  the  evidence. 
2.  The  request  of  a  finding  that  the  defendant,  by  his  acts 
and  declarations,  led  the  plaintiff  to  believe  that  the  part- 
nership would  be  continued  beyond  the  time  limited  by 
the  articles,  was  properly  denied,  (a.)  There  was  no  such 
allegation  in  the  pleadings.     ((.)  Mitchell  was  a  witness  on 
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the  trial,  and  did  not  testify  that  he  ever  so  believed — 
much  less  that  Bead  led  him  so  to  believe,  (c.)  In  his 
deposition,  in  his  own  behalf,  Mitchell  swore  that  Read 
never  had  any  conversation  with  him  in  regard  to  a 
renewal,  or  extension,  of  any  of  the  leases,  (d,)  Bead 
utterly  denied,  on  oath,  the  truth  of  any  such  allegation. 
(e.)  Even  if  such  a  fact  had  been  alleged  in  the  complaint, 
and  proved  on  the  trial,  it  would  have  been  wholly  im- 
material. (/.)  Thus,  in  Phillips  v.  Beeder^  (18  N.  J.  Eq. 
Rep,  98,)  Chancellor  Zabriskie  says :  "The  fact,  that  during 
any  part,  or  the  whole,  of  the  partnership,  the  defendants 
may  have  expected  to  renew  the  lease,  and  may  have  so 
said  and  acted,  will  not  take  away  their  right  to  exercise 
their  choice,  unless  what  they  said,  or  did,  amounted  to  a 
new  contract  with  the  complainant."  2.  On  the  questions 
of  law,  such  findings  as  the  appellant  requested  would 
have  been  plainly  erroneous. 

By  the  Courts  Geo.  G.  Baenard,  J.  I  think  this  case 
was  properly  disposed  of  at  the  special  term. 

It  is  unnecessary  to  add  any  suggestions  to  the  opinion 
rendered  at  the  trial,  by  the  justice  trying  the  cause. 

The  judgment  should  be  affirmed. 

[First  Dbfabtmbkt,  Gbkbbal  Tbbm,  at  New  Tork,  January  1,  1872. 
Inffraham,  P.  J.,  and  Geo,  0.  Barnard  and  CardozOf  Justices.] 
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Smith  and  others  vs.  Holland,  impleaded  with  Beebe. 

After  a  settiement  between  the  parties,  and  the  giving  of  a  note  hy  the  defend^ 
ants  to  the  plaintiffs  for  a  sum  agreed  upon,  but  daring  the  saoie  interview, 
the  defendants  agreed  that,  in  case  a  certain  shipment  of  lumber,  made  by 
them,  which  had  not  yet  arrived,  should  prove,  on  arrival,  to  contsun  less 
than  149,018  feet,  at  which  amount  it  had  been  invoiced,  the  defendants  would 
make  good  the  deficiency.  IMd  that  this  agreement,  being  subsequent  to, 
was  not  merged  in,  the  settlement ;  and  that  an  action  would  lie,  upon  it,  to 
recover  the  amount  of  a  deficiency  in  the  quantity  of  lumber  shipped. 

Eeld,  alto,  that  the  agreement  to  make  good  any  deficiency  in  the  quantity  of 
lumber,  was  upon  a  good  consideration. 

After  Judgment,  a  variance  between  the  complaint  and  the  proof  is  immaterial. 
The  court  may,  on  appeal,  order  an  amendment,  so  as  to  conform  the  alle- 
gations of  the  complaint  to  the  evidence. 

An  oral  agreement,  connected  with  a  contract  in  writing,  may  be  proved  by 
parol,  if  subsequent  and  independent. 

APPEAL  by  the  defendant  Holland  from  a  judgment 
entered  upon  the  report  of  a  referee. 

The  action  was  for  money  had  and  received,  and  was 
brought  to  recover  the  value  of  a  deficiency  in  the  quantity 
of  lumber  shipped  by  the  defendants  to  the  plaintiflfs.  The 
referee  found  and  reported  the  following  facts : 

Ist.  That  the  plaintiffs  were  copartners  in  business  in 
the  city  of  New  York,  as  dealers  in  lumber,  &c.,  during 
the  times  mentioned  in  the  complaint,  and  that  the  de- 
fendants were  copartners  in  business  in  Buffalo,  New  York, 
and  Toledo,  Ohio,  during  the  same  period.  2d.  That 
during  the  year  1868,  the  defendants  purchased  and  for- 
ward ed,  from  time  to  time,  lumber  consisting  of  whitewood, 
ash  and  black  walnut,  for  and  on  account  of  the  plaintiffs, 
under  a  general  contract  in  that  behalf  3d.  That  in  the 
month  of  December,  1868,  an  interview  was  had  between 
the  parties  to  this  action,  and  a  settlement  made  in  reference 
to  the  claims  of  the  plaintiffs  in  respect  to  alleged  damages 
incurred  by  the  plaintiffs,  by  reason  of  certain  whitewood, 
chestnut  and  ash  lumber,  which  had  been  purchased  and 
forwarded  to  the  plaintiffs  by  the  defendants,  not  corre- 
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spoiiding  in  quality  to  the  invoices  of  the  defendants. 
4th.  That  after  the  settlement,  hat  at  the  same  interview, 
the  defendants  agreed  with  the  plaintiffs  that  if  a  certain 
shipment  of  black  walnut  lumber,  a  part  of  which  had  not 
then  arrived  at  New  York,  should  prove,  on  arrival,  to 
contain  less  than  149,013  feet,  at  which  amount  it  had 
been  invoiced  by  the  defendants,  the  latter  would  make 
good  the  deficiency.  5th.  That  such  shipment  of  lumber 
was  deficient  in  the  number  of  3850  feet  6th.  That  the 
plaintiffs  had  accounted  to,  and  paid  to  the  defendants,  for 
the  said  number  of  3850  feet  of  black  walnut  lumber,  the 
sum  of  $192.50.  7th.  That  on  or  about  the  23d  day  of 
June,  1870,  the  plaintiffs  demanded  of  the  defendants  said 
sum  of  $192.50.  And  the  referee  found,  as  a  conclusion 
of  law,  that  the  plaintiffs  were  entitled  to  judgment  against 
the  defendants  in  the  sum  of  $192.50  principal,  and  inter- 
est thereon,  $7.84,  amounting  in  all  to  the  sum  of  $200.34, 
besides  costs;  and  he  ordered  judgment  accordingly. 

Wm.  H.  Oreen  and  F,  O.  Salmon^  for  the  appellants. 

Stephen  A.  Walker j  for  the  respondents. 

By  ike  O&wrt^  Carbozo,  J.  The  referee  has  found,  and 
upon  evidence  justifying  it,  that  after  the  note  was  given, 
upon  the  settlement  made,  the  defendants  agreed  that  in 
case  the  shipment  of  black  walnut  lumber  should  prove, 
on  arrival,  to  contain  less  than  149,013  feet,  at  which 
amount  it  had  been  invoiced  by  the  defendants,  the  de- 
fendants would  make  good  the  deficiency.  This  agree- 
ment was  subsequent  to  the  settlement,  which  was  made 
upon  the  basis  of  the  invoice  being  correct,  although  it 
was  at  the  same  interview.  The  proof  was  admissible. 
{Stockwell  V.  Holmesy  33  N,  Y.  53.)  It  clearly,  therefore, 
was  not  merged  in  the  settlement ;  for  though  at  the  same 
interview,  it  was,  as  I  have  said,  after  the  settlement,  and 
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for  the  purpose  of  doing  a  just  thing  in  case  an  item  in- 
cluded in  the  settlement  should  turn  out  to  be  incorrect. 
Nor  was  it  without  consideration.  Upon  the  basis  that 
that  lot  of  lumber  contained  149,013  feet,  the  accounts  had 
been  settled.  But,  in  fact,  the  lot  only  contained  145,16^ 
feet  So  that  the  defendants  were  allowed  and  paid,  by 
the  plaintiffs,  for  3850  feet  of  lumber  which  they  never  de- 
livered. They  had,  therefore,  money  of  the  plaintiffs  to 
the  amount  of  the  price  of  3850  feet  of  lumber,  to  which 
they  were  not  justly  entitled,  and  were  under  a  moral  obli- 
gation to  repay  it ;  and  that  moral  obligation  is  a  sufficient 
consideration  to  support  the  promise. 

The  variance  between  the  complaint  and  the  proof  is 
immaterial,  after  judgment.  We  may,  on  this  appeal,  order 
an  amendment,  so  as  to  conform  the  allegations  of  the 
complaint  to  the  evidence. 

The  judgment  should  be  affirmed. 

[First  Dbpartmbnt,  Gbnbbal  Tbrm,  at  New  York,  January  1,  1872. 
Oeo.  O.  Barnard  and  Gardoio^  Justices.]   ' 
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Company. 

6l"b        335 
The  plaintiff  and  G.  P.  being  joint  owners  of  a  quantity  of  wool,  application    |  J  37  Mis*560 
to  the  defendant,  for  insurance,  was  made  by  the  plaintiff  in  his  own  name, 
alone,  and  the  policy  was  made  out  to  him,  only.    On  receiving  the  policy, 
and  finding  it  to  be  different  from  what  he  designed  to  haVe  it,  in  that  it  did 
not  include,  or  insure,  the  interest  of  G.  P.  in  the  wool,  the  plaintiff  returned 
the  policy  to  the  agent,  for  Correction  in  that  particular,  and  the  agent  was 
informed  that  G.  P.  was  a  joint  owner  of  the  wool.    The  agent  thereupon 
inserted  in  the  policy  the  following  clause :  "  In  case  of  loss,  if  any,  one- 
half  payable  to  G.  P.,  as  his  interest  may  appear." 
The  plaintiff  had  other  insurance  on  his  own  interest  in  the  property,  which 
was  not  consented  to  in  writing  by  the  defendant ;  and  for  that  reason  it 
was  insisted  that  the  policy  in  question  was  invalid  and  not  binding  on  the  * 

insurers,  under  a  provision  contained  in  it,  that ''  if  any  other  insurance  has 
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bedn,  or  shall  hereafter  be,  made  upon  the  said  property,  and  not  consented 
to  by  the  company  in  writing,  hereon  *  *  *  this  policy  shall  be  null 
and  void." 

JZeM^  1.  That  in  construing  the  clause  subsequently  inserted  in  the  policy, 
by  the  agent,  respecting  the  interest  of  G.  P.,  the  court  was  not  confined  to 
*the  consideration  of  the  terms  themselves,  for  the  purpose  of  ascertaining 
their  meaning  and  the  consequent  intention  of  the  parties  in  using  them ; 
it  being  settled,  as  a  general  rule  of  construction  applicable  to  all  contracts, 
that  the  court  may  consider  the  terms  which  are  to  be  construed,  in  the  light 
of  all  the  surrounding  circumstances,  in  order  to  understand  the  intent  of 
the  parties. 

2.  That  in  view  of  the  surrounding  circumstances,  the  policy  should  be 
construed  to  be  an  insurance  upon  the  Joint  property  of  the  plaintiff 
and  G.  P. ;  it  being  clearly  the  intention  of  the  parties  that  it  should  be 
such ;  and  it  having  been  accepted  as  such,  after  the  correction  had  been 
made  tlierein. 

8.  That,  so  construed,  there  was  no  misrepresentation  of  the  title  to  the  prop- 
erty, in  the  application ;  for  the  insured  were  its  absolute  and  unqualified 
owners,  and  the  warranty  imported  by  the  representations  made  was  true ; 
the  property  insured  being  the  joint  interest  of  both  the  persons  who  in  fact 
applied  to  be,  and  were,  insured. 

4.  That,  for  that  reason,  in  order  to  avoid  the  policy  by  other  insuranoe, 
such  other  insurance  should  be  on  the  same  title  and  interest :  for  the  terms 
"  said  property,"  used  in  the  clause  requiring  any  other  insuranoe  to  be  con- 
sented to  in  writing,  on  the  policy,  clearly  referred  to  the  property  insured, 
and  to  nothing  else. 

6.  That  an  insurance  on  the  interest,  or  title,  of  one  of  the  joint  owners,  was 
not  within  the  fair  import,  or  legal  signification  of  the  clause. 

6.  That  the  existence  of  an  insuranoe  on  the  interest  of  the  plaintifi*  in  the 
wool,  and  on  that  alone,  when  the  policy  in  question  was  issued,  and  during 
its  continuance,  did  not  render  the  latter  invalid,  under  this  clause. 

An  agreement  by  the  insured,  to  sell  the  property  insured,  made  prior  to  its 
destruction,  or  injury  by  fire,  is  not  such  a  divesting  of  his  interest  therein 
as  will  bar  a  recovery  by  him  upon  the  policy ;  where  it  appears  that  the 
sale  was  within  the  statute  of  frauds ;  the  agreement  was  not  in  writing ;  no 
part  of  the  property  was  delivered ;  and  no  portion  of  the  purchase  money 
was  paid,  nor  was  it  to  be  paid  until  the  wool  was  weighed ;  and  then  the 
price  was  to  be  applied  upon  a  previous  debt.  ^ 

Although  a  partial  acceptance  of  the  property  sold  will,  ordinarily,  take  a  sale 
of  the  entire  quantity^  out  of  the  operation  of  the  statute  of  frauds,  it  cannot 
have  that  effect  upon  that  which  may  have  previously  been  wholly  destroyed 
by  fire.  As  to  that  portion,  Uie  obligations  and  rights  of  the  parties  become 
fixed  whenever  the  destruction  takes  place ;  and  the  right  of  action  arising 
out  of  the  loss  can  afterwards  be  divested  only  by  a  release,  payment,  or 
satistiBiction. 
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A  proTition,  in  a  policy  of  insnrancej  that  no  act,  or  omission,  of  the  company, 
or  any  of  its  officers,  or  agents,  shall  be  deemed  a  waiver  of  a  full  and  strict 
compliance  with  the  requirements  thereof,  as  to  the  preliminary  proofs  of  loss, 
nnless  the  waiver  be  in  express  terms  in  writing,  signed  by  the  president  or 
secretary  of  the  company,  is  directly  hi  conflict  with  the  settled  rules  of  law 
established  for  the  government  of  this  class  of  cases. 

Although  a  party  may  renounce  the  benefit  of  settled  legal  rules  existing  in 
his  &vor,  yet  before  he  should  be  held  to  have  done  so,  something  clearly 
evincing  that  to  have  been  his  purpose  should  be  required  to  be  affirmatively, 
or  positively  shown. 

The  -acceptance  of  a  policy  of  insurance,  containing  a  clause  declaring  that  no 
act,  or  omission  of  thtf  insurers,  their  officers,  or  agents,  shall  be  deemed  a 
waiver  of  compliance  with  the  requirements,  as  to  preliminary  proofs  of 
loss,  unless  it  be  by  a  waiver,  in  express  terms,  in  writing,  signed,  &c.,  to 
which  clause  there  is  no  evidence  that  the  attention  of  the  insured  woa 
ever,  in  any  manner,  (Greeted,  should  never  be  permitted  to  produce  such 
a  result 

Where  the  preliminary  proofs  furnished  expressly  offered  to  supply  "any 
other  information  that  might  be  required,"  on  call ;  HM  that  notwithstand- 
ing a  provision  in  the  policy,  that  any  waiver  of  defects  in  the  proofs  must 
be  in  writing,  it  was  still  in  the  power  of  the  company  to  waive  that 
requirement ;  and  that  by  not  responding  to  such  ofier  while  the  defects 
could  have  been  corrected  and  supplied,  it  should  be  held  to  have  made 
that  waiver. 

A  motion  to  strike  out  the  testimony  of  a  witness  because  he  testified  fh>m 
a  copy  of  a  memorandum,  showing  the  weight  of  a  quantity  of  wool, 
should,  in  order  to  be  efiectual,  be  made  as  soon  as  that  is  discovered  to  be 
the  case. 

Where  counsel,  instead  of  maJdng  such  a  motion  as  soon  as  the  ftct  appeared, 
continued  the  examination  of  the  witxiess  afterwards,  on  that  and  other  sub- 
jectB,  at  considerable  length,  without  objecting ;  Held  that  by  so  doing,  the 
objection  to  the  evidence  as  being  secondary  in  its  nature,  was  waived, 
because  not  made  in  time. 

Where  the  plaintiff  is  clearly  entitled  to  recover,  under  the  evidence,  the  only 
real  question  relating  to  the  amount,  the  jury  have  a  right  to  rely,  for  that^ 
on  the  testimony  of  a  witness  calculating  and  stating  it ;  where  there  is  no 
contradiction  of  such  testimony. 

THE  appeal  in  this  canse  is  from  a  jadgment  recovered 
by  the  plaintiff,  and  from  an  order  denying  a  new  trial, 
in  an  action  upon  a  policy  of  insurance  against  fire.  The 
action  was  brought  by  the  plaintiff  in  his  own  right,  and 
as  the  assignee  of  George  K  Pitney,  who  was  a  joint  owner 
with  the  plaintiff  in  the  property  insured.  The  policy  was 
Vol.  LXI.  22 
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issued  by  an  agent,  on  the  2d  day  of  November,  1866,  on 
twenty-four  hundred  pounds  of  wool,  which  was  mostly 
consumed  by  fire  on  the  evening  of  the  9th  of  April,  in  the- 
year  1867.     The  essential  facts  of  the  case  will  appear  in 
the  opinion. 

Brawn  &  Sheldon^  for  the  appellants. 

Job  O.  Sherman,  for  the  respondent. 

By  the  Court,  Daniels,  J.  When  the  application  was 
made  for  the  insurance,  it  was  made  in  such  a  manner  and 
in  such  terms,  that  the  defendants'  agent  understood  it  to 
be  desired  exclusively  for  the  applicant,  Iforman  Pitney,  the 
plaintiif  in  this  suit.  But  after  the  policy  was  received  by 
him,  and  within  two  or  three  weeks  afterwards,  it  was  ex- 
amined, and  found  to  be  different  from  the  form  in  which 
he  testified  he  designed  to  have  it,  in  the  circumstance 
that  it  did  not  include,  or  insure,  the  interest  of  George 
N.  Pitney  in  the  wool.  The  policy  was  accordingly 
returned  to  the  agent  for  correction  in  this  particular. 
And  he  testified  that  the  plaintiff  then  informed  him  that 
he  had  forgotten  to  have  his  son's  name  inserted  in  the 
application  for  the  policy,  and  that  he  was  a  joint  owner 
in  the  wool.  His  son,  he  said,  also  told  him  so;  and  so 
did  Mr.  Burch,  who  returned  the  policy  to  him  to  have  it 
corrected.  The  agent,  thereupon,  inserted  in  the  policy 
the  following  clause :  "  In  case  of  loss,  if  any,  one-half 
payable  to  George  !N".  Pitney,  as  his  interest  may  appear." 
This  m^de  the  entire  insuring  clause  read  as  follows: 
"  By  this  policy  of  insurance  the  Glens  Falls  Insurance 
Company  *  *  *  do  insure  Norman  Pitney,  of  Cam- 
bridge, against  loss  or  damage  by  fire,  to  the  amount  of 
twelve  hundred  dollars,  on  twenty-four  "hundred  pounds 
of  wool  in  horse  shed  on  the  George  McKie  farm.  Cam- 
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bridge.  In  case  of  loss,  if  any,  one  half  payable  to  George 
N.  Pitney,  as  his  interest  may  appear." 

The  plaintiflF  had  other  insurance  on  his  own  interest  in 
the  property  insured,  which  was  not  consented  to  in  writ- 
ing  by  the  defendant,  and  for  that  reason  it  was  insisted, 
on  the  trial,  that  this  policy  was  invalid  and  not  binding 
on  the  defendant  under'  the  provision  contained  in  it, 
'^  that  if  any  other  insurance  has  been,  or  shall  thereafter 
be,  made  upon  the  said  property,  and  not  consented  to 
by  this  company  in  writing  hereon,  *  *  *  this  policy 
shall  be  null  and  void.*'  The  validity  of  the  policy,  there- 
fore, as  well  as  the  right  of  the  plaintiff  to  recover  as  the 
assignee  of  George  TS,  Pitney,  depends  upon  the  construc- 
tion which  it  should  receive  as  an  insurance.  For  as  both 
interests  were  set  forth  in  the  complaint  as  substantive 
causes  of  action,  there  was  nothing  to  prevent  such  a 
recovery,  in  the  form  of  the  pleadings.  Even  if  the  causes 
of  action  were  not  set  forth  as  fully  as  the  circumstances 
indicated  the  propriety  of  stating  t^em,  they  still  sufficintly 
appeared  to  render  the  omissions  mere  matters  of  variance, 
which  the  court,  at  the  trial,  was  justified  in  disregarding, 
under  the  liberal  provisions  of  the  Code.  Standing  by 
itself,  in  the  policy^  the  clause  afterwards  inserted  by  the 
agent,  relative  to  the  interest  of  George  S".  Pitney^  would 
not  warrant  a  recovery  on  account  of  the  destruction  of 
any  interest  he^  had  in  the  property  insured^  as  ^  joint 
owner  of  it.  For  the  terms,  "as  his  interest  may  appear," 
would  necessarily  have  to  be  applied  to,  and  be  controlled 
by,  the  antecedent  term  "loss,"  which  would  entitle  him 
to  share  in  the  loss  sustained  by  the  plaintiff  as  the  sole 
party  insured,  in  case  any  of  the  proceeds  should  be  pay- 
able, to  him  in  consequence  of  some  arrangement  between 
them,  controlling  the  payment  of  the  loss.  This  was  held 
to  be  the  effect  of  a  similar  clause  in  the  case  of  Orosvenor 
V.  Atlantic  Ins.  Co.,  (17  N.  T.  391.) 

But  in  construing  this  clause  in  the  policy,  the  court  is 
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not  confined  to  the  mere  conBideratiou  of  the  terms  them 
selves,  for  the  purpose  of  ascertaining  their  meaning,  and 
the  consequent  intention  of  the  -parties  in  using  thero. 
For  it  is  well  settled,  as  a  general  rule  of  construction  ap- 
plicable to  all  contracts,  that  the  court  may  consider  the 
terms  to  be  construed  in  the  light  of  all  the  surrounding 
circumstances  under  which  they  were  used,  and  necessarily 
affecting  their  signification,  in  order  more  perfectly  to 
understand  the  intent  and  meaning  of  the  parties.  (1  Oreenl 
on  JEv.  7th  ed,  §  277.  Blossom  v.  Griffirij  3  Kern.  569.)  This 
rule  is  rather  more  explicitly,  but  still  no  more  compre- 
hensively, stated  by  Parsons,  as  follows :  "  The  situation 
of  the  parties,  at  the  time,  and  of  the  property  which  is 
the  subject  matter  of  the  contract,  and  the  intention  and 
purpose  of  the  parties  iu  making  the  contract,  will  often 
be  of  great  service  in  guiding  the  construction,  because,  as 
has  been  said,  this  intention  will  be  carried  into  effect,  so 
far  as  the  rules  of  language  and  the  rules  of  law  will  per- 
mit,"    (2  Pars,  on  Cont  11,  2d  ed.) 

Under  this  rule  the  cburt,  therefore,  may  consider  the 
circumstance  that  the  plaintiff  at  the  time  when  the  policy 
was  issued,  and  when  the  addition  of  this  clause  to  it  was 
made,  sustained  no  such  relation,  and  was  under  no  such 
obligation  to  his  son  George  N,  Pitney,  as  could  possibly 
have  entitled  the  latter  to  any  part  of  the  insurance  money, 
arising  out  of  the  destruction  of  his  own  interest  in  the 
subject  matter  of  the  insurance.  There  was  nothing, 
therefore,  upon  which  this  clause,  according  to  the  ordinary 
import  of  its  terms,  could  be  made  to  operate.  And  giv- 
ing it  such  a  construction  would  for  that  reason  render  it 
entirely  nugatory,  which  could  not  have  been  the  intent 
or  design  of  either  of  the  parties.  This  distinguishes  the 
present  case  from  the  one  already  referred  to,  where  full 
effect  could  be  given  to  the  terms  made  use  of,  by  accord- 
ing to  them  their  ordinary  meaning,  and  in  which  nothing 
appeared  indicating  the  propriety  of  any  different  con- 
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structioD.  And  beyond  that  circumstance  is  the  additional 
one,  that  George  IS.  Pitney  was,  at  the  time  when  the 
policy  was  issued,  a  joint  owner  as  tenant  in  common'with 
the  plaintiff  in  the  subject  matter  insured,  and  he  had  no 
other  title  or  interest  in  it  whatsoever.  In  view  of  these 
circumstances  the  inference  is  very  plain,  that  as  the  par- 
ties must  have  intended  something  by  the  insertioii  of  this 
clause,  and  unless  they  intended  that  the  interest  of  George 
K".  Pitney  should  be  insured  by  it,  it  could  have  no  prac- 
tical effect ;  such  must  have  been  the  object  and  design 
of  its  insertion.  And  that  such  was  the  design,  was  shown, 
as  a  matter  of  fact,  by  what  was  said  to  the  agent,  and 
which  he  acted  upon  when  the  policy  was  returned  to  him 
for  correction  in  this  respect.  The  defendant  objected  to 
this  evidence,  but  even  if  it  might  not  be  admissible  in 
the  cases  of  contracts  more  carefully,  guardedly  and  de- 
liberately drawn  than  policies  of  insurance,  which  are 
usually  hasty  and  imperfectly  considered  agreements,  and 
for  that  reason  to  be  liberally  construed, .  in  order  to 
accomplish  the  ends  of  the  parties,  it  is  settled  in  this 
State  that  such  evidence  may  be  given,  in  actions  upon 
those  instruments.  Accordingly,  where  a  policy  contained 
a  warranty  "  that  the  property  insured  was  free  from  all 
liens,  and  from  all  claims  that  may,  or  might  be  prose- 
cuted against,  or  be  made  or  become  liens  upon  the  same," 
and  which  was  ostensibly  broken  by  existing  chattel  mort- 
gages upon  it,  and  a  recovery  for  that  reason  had  previ- 
ously been  reversed,  it  was  held  that  the  insured  could 
show  that  the  object  of  the  insurance  was  to  secure  the  in- 
terest of  the  insured  as  a  mortgagee,  and  that  this  was  com- 
municated to  the  defendant  when  the  policies  were  issued, 
and  the  existence  of  the  mortgages  had  been  made  known 
to  the  insurer.  And  upon  that  being  established,  the  re- 
covery was  sustaraed,  where  without  it  no  action  could  have 
been  maintained.  (Bidwell  v.  N.  W.  Ins.  Go.j  19  N.  Y.  179. 
Same  v.  Same,  24  id.  802.)    A  similar  rule  was  also  applied 
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in  the  case  of  Solmes  v.  ITie  Butgers  Fire  Ins.  Co.^  (3  Keye$, 
416.)  This  policy,  therefore,  in  view  of  these  eircam- 
stances,  should  he  construed  to  he  an  insurance  upon  the 
joint  property  of  the  plaintiff  and  George  N.  Pitney ;  for 
that  it  should  be  such,  was  clearly  the  intention  of  the 
parties  to  it  And  by  the  evidence  in  the  case  it  was 
shown  that  it  was  accepted  as  such,  not  only  by  the  plain- 
tiff, but  also  by  George  N.  Pitney,  to  whom  it  was  exhib- 
ited after  the  correction  in  it  had  been  made. 

As  so  construed,  there  was  no  misrepresentation  of  the 
title  to  the  property  insured,  in  the  application,  for  the  in- 
sured were  its  absolute  and  unqualified  owners.  And  the 
warranty  imported  by  the  representations  made,  was 
strictly  and  literally  true,  for  the  same  reason.  The  prop- 
erty insured  was  the  joint  interest  of  both  the  persons  who 
in  fact  applied  to  be,  and  were,  insured,  and  nothing  more 
nor  less.  And  for  that  reason,  in  order  to  avoid  the  policy 
by  other  insurance,  such  other  insurance  should  be  on  the 
same  title  and  interest.  For  the  terms  "  said  property,"  used 
in  the  clause  requiring  other  insurance  to  be  consented  to 
in  writing  on  the  policy,  clearly  referred  to  the  property 
insured,  and  to  nothing  else.  An  insurance  on  the  inter- 
est, or  title,  of  one  of  the  joint  owners  was  not  within  its 
fair  import,  or  legal  signification.  The  insurance  which 
was  shown  to  be  on  the  interest  of  the  plaintiff  in  the 
property,  and  on  that  alone,  when  the  policy  in  suit  was 
issued,  and  during  its  continuance,  did  not  render  it  invalid 
under  this  clause.  {Godin  v.  London  A%9ut.  Ocy  1  Burr. 
489.  Mu.  Safety  Ins.  Co.  v.  Hone,  2  Gonn.  235, 240.  JEtna 
Ins.  Go.  V.  Tyfer,  16  Wend.  385.)  In  the  last  case,  the 
chancellor,  whose  opinon  seems  to  have  been  adopted,  in 
its  desision,  held  that,  ^^  to  constitute  a  double  insurance, 
both  policies  must  be  upon  the  same  insurable  interest, 
either  in  the  name  of  the  owner  of  that  interest,  or  in  the 
name  of  some  other  person  for  his  benefit."     (Id.  396.) 

But  the  defendant  insisted  that  no  recovery  could  be 
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had  for  the  plaintiff's  intestate,  in  the  property,  because  the 
plaintiff  had  parted  with  his  interest  in  the  wool  by  a  sale 
before  it  was  destroyed,  or  injured  by  the  fire.  In  the 
proofs  of  loss,  the  plaintiff  stated  that  he  had  agreed  to 
sell  his  share  of  the  wool  to  Francis  S.  Thayer.  But  an 
agreement  to  sell  was  not  enough  to  divest  his  interest  in 
the  property.  By  the  evidence  it  appeared  that  this  agree- 
ment was  not  in  writing,  no  part  of  the  property  was  de- 
livered, and  no  portion  of  the  purchase  money  was  paid ; 
neither  was  it  contemplated  that  it  should  be  paid  until 
the  wool  was  weighed.  Then  the  price  that  it  amounted 
to  was  to  be  applied  on  a  debt  Thayer  held  against  the 
plaintiff.  The  wool  was  never  weighed,  and  consequently 
the  event  never  arose  on  which  alone  the  price  of  the 
wool  destroyed  was  to  be  applied  upon  that  debt. 

As  this  sale  was  within  the  statute  of  frauds,  it  required 
the  delivery  by  the  seller,  and  the  acceptance  by  the  buyer, 
of  some  portion  of  the  property,  to  divest  the  plaintiff  of 
his  title  and  place  the  property  at  the  risk  of  the  pur- 
chaser. No  more  was  shown  on  that  subject  than  that  the 
farm  on  which  the  wool  was  stored  was  rented  to  Burch 
from  the  1st  of  April  preceding  the  fire,  and  he  took  pos- 
session on  that  day,  jointly  occupying  the  house  with  the 
plaintiff,  however,  until  after  the  fire  had  happened.  He 
was  to  look  after  the  wool  for  Thayer.  And  it  appears 
that  on  the  afternoon  before  the  fire,  he  procured  the  key 
of  the  wool  room  from  Mrs.  Pitney,  who  retained  possess- 
ion of  it,  proceeded  with  it  to  the  room,  unlocked  the 
door,  went  in  and  looked  at  the  wool,  then  locked  the 
door  again  and  returned  the  key  to  the  person  from  whom 
he  had  obtained  it.  This  was  all  he  had  to  do  with  the 
wool,  as  the  agent,  or  representative,  of  the  purchaser. 
And  it  was  obviously  insufficient  to  constitute  the  accept- 
ance of  it  which  is  required  by  the  authorities  to  satisfy 
the  words  of  the  statute  of  frauds.  He  did  not,  accord- 
ing to  his  own  evidence,  go  to  the  wool  room  to  take  pos- 
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BeflBion  of  it  for  Thayer,  who  had  verbally  promised  to 
buy  it.  But  simply  to  look  at  And  the  fact  that  he  re- 
turned the  key  of  the  room  to  the  plaintiff's  wife,  after 
he  had  looked  at  it,  very  satisfactorily  shows  that  he  did 
not  regard  himself  as  having  it  in  his  possession,  or  as 
having  accepted  it  on  account  of  the  purchaser. 

To  take  a  case  of  this  kind  out  of  the  operation  of  the 
statute^  requires  some  act  indicating  it  to  be  the  purpose 
of  the  person  performing  it,  to  accept  the  property  as  a 
purchase ;  and  no  such  act  was  shown  to  have  been  in- 
tended or  performed  in  this  case.  {Shindler  v.  H&uston^ 
1  Conat  261.    Brabm  v.  Hyde,  32  N.  Y.  619.) 

The  subsequent  acceptance,  by  the  purchaser,  of  that 
part  of  the  wool  which  was  saved  from  the  fire,  had  no 
effect  upon  the  rights  of  the  assured  under  the  policy. 
For  although  a  partial  acceptance  of  the  property  will, 
ordinarily,  take  the  sale  of  the  entire  quantity  out  of  the 
operation  of  the  statute  of  frauds,  it  cannot  have  that  effect 
upon  that  which  may  have  previously  been  wholly  de- 
stroyed by  fire.  As  to  that,  the  obligations  and  rights  of 
the  parties  become  fixed  whenever  the  destruction  may 
take  place,  and  the  right  of  action  arising  out  of  the  loss 
can  afterwards  only  be  divested  by  a  release,  payment  or 
satisfaction.     {McKnight  v.  Dunlop^  1  Selden^  SSl^  544.) 

The  defendant  further  resisted  the  plaintiff's  right  to 
recover,  upon  the  ground  that  the  preliminary  proofs  of 
loss  were  not  as  complete  as  the  policy  required.  In  the 
conditions  of  insurance  it  was  provided  that  no  act  or 
omission  of  the  company,  or  any  of  its  ofiicers  or  agents, 
should  be  deemed  a  waiver  of  a  full  and  strict  compliance 
with  the  requirements  made  concerning  such  proofs,  ex- 
cept it  be  by  a  waiver  in  express  terms,  in  writing,  signed 
by  the  president  or  secretary  of  the  company.  This  pro- 
vision is  directly  in  conflict  with  the  settled  rules  of  law 
established  for  the  government  of  this  class  of  cases.  And 
while  there  is  no  doubt  but  that  a  party  may  renounce  the 
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benefit  of  settled  legal  rules  existiDg  in  his  favor,  yet  be* 
fore  he  should  be  held  to  have  done  so,  something  clearly 
evincing  that  to  have  been  his  purpose  should  be  required 
to  be  affirmatively  or  positively  shown.  The  acceptance 
of  a  policy  of  insurance  containing  a  ckuse  declaring  that 
BO  act  or  omission  of  the  insurers,  their  officers  or  agents, 
shall  be  deemed  a  waiver  of  compliance  with  requirements 
as  to  preliminary  proofs  of  loss,  unless  it  be  by  a  waiver, 
in  express  terms,  in  writing,  signed,  &c.,  to  which  there  is 
BO  evidence  that  the  attention  of  the  insured  was  ever  in 
any  manner  directed,  should  never  be  permitted  to  pro- 
duce such  a  result  The  policy  of  the  law  stands  directly 
in  the  way  of  allowing  persons  to  be  entrapped  into  the 
implied  surrender  of  their  well  established  legal  rights  by 
the  success  of  any  such  ingenious  device.  If  it  should  be 
allowed  to  prevail,  the  insurer  would  be  secured  a  priv- 
ilege which  could  be  so  used  as  to  defeat  all  its  under-' 
takings,  and  legally  protect  a  career  of  fraud  never  yet 
sanctioned  by  either  law  or  good  morals. 

But  in  this  case  the  insured,  in  the  preliminary  proofs 
furnished,  expressly  offered  to  supply  "  any  other  inform- 
ation that  might  be  required,^'  on  call.  Notwithstanding 
the  provision  that  the  waiver  of  defects  in  the  proofs  must 
be  in  writing,  it  was  still  in  the  power  of  the  company  to 
waive  that  requirement.  And  by  not  responding  to  this 
offer  while  the  defects  could  have  been  corrected  and  sup- 
plied, it  should  be  held  to  have  made  that  waiver.  For, 
good  faith,  as  well  as  every  consideration  of  fair  dealing, 
required  it  to  specify  the  defects  in  the  proofs  when  they 
were  accompanied  with  this  offer,  if  the  company  did  not 
intend  to  waive  any  further  act  in  that  respect,  on  the  part 
of  the  insured.  (O'Niel  v.  Buffalo  Fire  Ins.  Co.,  3  N.  Y. 
122.  Post  V.  ^tna  Ins.  Go.,  43  Barh.  352.)  The  objections 
to  these  proofs  came  too  late,  and  were  properly  overruled 
at  the  trial. 

The  motion  to  strike  out  the  evidence  given  by  the 
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plaintiff  as  a  witness^  concerhiDg  the  quantity  of  wool  con- 
tained in  the  wool  room,  because  he  testified  from  a  copy 
of  a  memorandum  showing  such  weight,  was  also  made 
too  late.  It  should,  in  order  to  have  rendered  the  appli- 
cation effectual,  have  been,  made  as  soon  as  that  was  dis- 
covered  to  be  the  case.  But  instead  of  making  it  then, 
the  defendant's  counsel  continued  the  examination  of  the 
witness  afterwards,  on  that  and  other  subjects,  to  the  ex- 
tent of  nine  pages  of  the  printed  case,  before  the  motion 
was  made.  By  doing  that,  the  objection  to  the  evidence 
as  secondary  in  its  nature,  w^  waived  because  not  made 
in  time,  and  for  that  reason  properly  overruled.  {Quin  v. 
Lloyd,  41  N.  Y.  349.) 

Evidence  was  given  upon  the  trial,  by  the  witness 
Thayer,  that  upon  a  calculation  of  the  amount  of  wool  de- 
stroyed by  the  fire,  the  plaintiff's  loss  amounted  to  just 
the  sum  for  which  the  verdict  was  rendered ;  and  that, 
too,  after  deducting  his  proportion  of  the  wool  thrown  out 
of  the  building  and  not  burned.  There  was  no  contradic- 
tion of  this  evidence  on  the  part  of  the  defendant,  and  it 
was  fairly  left  to  the  jury,  without  concluding  them  by  the 
statements  and  calculations  made  by  the  witness.  He 
may  have  slightly  overstated  the  amount  of  the  loss,  but 
that  does  not  so  clearly  appear  by  the  calculation  fur- 
nished by  the  defendant's  counsel  as  to  warrant  any  inter- 
ference with  the  result 

The  plaintiff  was  clearly,  entitled  to  recover,  under  the 
evidence — the  only  real  question  relating  to  the  amount ; 
and  for  that  the  jury  had  a  right  to  rely  on  the  evidence 
of  the  witness  calculating  and  stating  it 

The  judgment  and  order  should  therefore  be  afiirmed, 
with  costs. 

[Thibd  Dbpabthbmt,  Gbnbbal  Tebm,  at  Schenectady,  November  14, 1871. 
Miller,  P.  J.,  and  Farker  and  Danui$j  Justices.] 
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It  has  become  the  Qniform  ptactioe,  in  the  first  district,  to  refuse  applicattons 
to  compel  the  prodacUon  of  books  and  papers,  on  the  examination  of  a  party 
before  trial ;  and  that  practice  is  the  correct  one. 

The  statute  has  pointed  out  the  only  mode  by  which  a  discovery  of  books  and 
papers  can  be  obtained,  before  trial.  To  do  so,  the  party  applying  mnst  not 
only  show  what  he  wants,  bat  most .  also  prove  that  ho  cannot  obtain  the 
information  elsewhere. 

The  case  of  Brett  v.  JBueknamj  (82  Sorb,  666,)  commented  on,  and  questioned. 

APPEAL,  by  the  plaintiflT,  from  an  order  made  at  a 
special  term,  denying  an  application  for  an  order  to 
compel  the  production  of  books  and  papers  on  the  examin- 
ation of  the  defendant,  before  trial. 

By  the  Gourty  Ingraham,  P.  J.  It  has  become  the  uni- 
form practice,  in  this  district,  to  refuse  applications  to 
compel  the  production  of  books  and  papers,  on  the  exam- 
ination of  a  party,  before  trial.  There  is  nothing  in  the 
Code  to  warrant  it,  and  we  think  the  practice  prevailing 
here  is  the  correct  one. 

The  case  of  Brett  v.  Bucknaniy  (32  Barb.  655,)  was  under 
an  order  directing  the  production  of  books  and  documents. 
Even  if  that  decision  is  correct,  it  does  not  authorize  a 
subpoena  duces  tecum^  on  such  an  examination;  and  if 
necessary,  we  should  be  disposed  to  overrule  that  case. 

The  statute  has  pointed  out  the  only  mode  by  whi^h  a 
discovery  of  books  and  papers  can  be  obtained  before 
trial.  To  do  so,  the  party  applying  must  not  only  show 
what  he  wants,  but  must  also  prove  that  he  cannot  obtain 
the  information  elsewhere.  If  he  can  get  his  adversary's 
books  and  papers,  to  be  examined  by  him  before  trial,  in 
the  mode  proposed  in  this  case,  it  would  render  the  statu- 
tory provisions  on  this  subject  entirely  nugatory.  If  either 
party  wishes  to  obtain  a  discovery  of  books  and  papers  in 
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possession  of  his  adversary,  he  mast  adopt  the  course  pro- 
vided by  statute. 

Order  afELrmed. 

[First  Dbpa.btmbnt,  Gbnbral  Tbbm,  at  New  Tork,  January  1,  1872. 
Ift^ahamf  P.  J,,  and  Geo*  0,  JBamard,  Justice.] 


EiRTLAND  and  others  vs.  Schanck  and  others. 

The  defendants,  being  lessees  of  a  certain  building,  occupied  the  two  lower 
floors  thereof,  and  the  plaintiffs  occupied,  under  them,  the  lofts  over  the 
stores.  The  lease  to  the  defendants  being  about  to  expire,  a  verbal  agree- 
ment was  made,  between  the  parties,  that  the  defendants  should  obtain  a 
new  lease  of  the  premises,  from  the  owner,  at  the  lowest  possible  rent,  for  a 
term  of  years,  and  divide  the  rents,  with  the  plaintiffs,  and  sub-let  to  them 
the  lofts,  at  an  annual  rent  of  one  half  the  amount  required  tp  be  paid  for 
the  whole  building.  The  complaint  alleged  that  the  defendants  subse- 
quently obtained  a  new  lease  of  the  entire  premises,  from  the  owner,  for 
three  years,  at  an  annual  rent  of  |17,000.  That  they  concealed  from  the 
plaintiffs  the  true  terms  and  conditions  of  such  lease,  and  falsely  represented 
to  them  that  they  were  obliged  to  pay  a  rent  of  $19,000  per  annum ;  by 
means  of  which  faJse  representations  the  plaintiffs  were  induced  to  sign  a 
lease  for  a  larger  sum  than  one-half  of  the  actual  rent  of  the  whole  building, 
▼iz :  for  |9500  a  year.  The  prayer  was  that  the  lease  so  obtained  from  the 
plaintiffs  might  be  reformed,  so  that  the  plaintiffs  should  not  be  obliged,  by 
the  terms  thereof,  to  pay  more  than  |8500  a  year.  Seld  that  if  the  state- 
ments in  the  complaint  were  true,  the  facts  were  sufficient  to  warrant  the 
court  in  reforming  the  lease ;  or,  at  any  rate,  in  relieving  the  pliuntifi^  from 
ibe  obligation  to  pay  more  than  one  half  of  the  entire  rent. 

Jffeldf  aUo,  that  the  statute  of  frauds  was  not  applicable  to  the  case.  That  Uie 
allegation  being  that  the  lease  was  obtained  by  fraudulent  representations, 
and  was  executed  under  misstatements  of  the  defendants,  the  parol  agree- 
ment was  sufficient  to  sustain  the  action. 


APPEAL,  by  the  plaintiffs,  from  a  judgment  dismissing 
the  complaint,  ordered  at  a  special  term,  on  a  trial 
before  the  court  without  a  jury. 

Prior  to  February,  1865,  the  plaintiffs,  who  composed 
the  firm  of  Kirtland,  Bronson  &  Co.,  occupied  four  lofts 
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of  the  stores  Noa  45  and  47,  Chambers  street,  New  York, 
and  the  defendants  occnpied  the  two  lower  floors  of  the 
.  same.  The  plaintiffs  hired  from  the  defendants,  who  held 
nnder  a  lease  which  was  about  to  expire,  the  1st  of  May, 
1865.  In  Deoember,  1864,  one  of  the  plaintiffs  called  on 
the  defendant  Sohanok,  to  see  about  a  new.  lease  after 
May.  Schanck  said  he  had  not  seen  the  landlord — had 
made  no  arrangement  yet,  but  would  do  so  in  a  few  days, 
and  would  let  the  plaintiff  know  what  be  would  let  him 
have  it  for.  Afterwards  the  plaintiff  saw  him  again  about 
it,  and  he  said  he  had  not  seen  the  landlord  yet,  and  told 
the  plaintiff  not  to  hurry  the  matter,  as  he  did  not  want 
to  be  too  anxious  about  getting  it,  on  account  of  getting 
it  cheaper.  A  few  days  after,  the  defendant  came  to  the 
plaintiff  and  said  he  had  not  seen  the  landlord  yet,  and 
presumed  he  would  have  to  give  more  than  he  antici-* 
pated ;  but  said,  "  if  you  will  keep  away  from  the  landlord 
I  will  do  the  best  I  can  for  you,  and  we  will  pay  half 
each  ;  and  if  I  get  it,  will  you  agree  to  that  ?"  The  plain- 
tiff* said  he  would.  The  matter  stood  so  for  a  time,  when 
the  defendant  came  to  the  plaintiff,  and  said  to  him,  that 
he  had  to  give  more  than  he  had  anticipated,  and  the 
plaintiff's  half  was  $9500.  The  plaintiff  had  been  paying 
but  $6000  for  the  same  lofts,  and  said,  in  reply,  "  very 
well ;  1  am  sorry  you  could  not  do  better.*'  The  defend- 
ant said,  ^^  that  is  the  best  I  could  do.''  The  plaintiff  said, 
^'I  will  stand  by  my  agreement  Make  out  a  lease;" 
which  the  defendant  made  out,  charging  the  plaintiff* 
$9500  a  year,  for  three  years ;  which  lease  the  plaintiff 
signed,  believing  the  defendant  paid  $19,000  a  year  for 
the  premises.  Otherwise  he  would  not  have  done  so. 
The  plaintifib  did  not  discover  the  deception  practiced  on 
them  until  their  lease,  which  was  for  three  years,  was  about 
to  expire,  and  not  until  after  they  had  paid  the  rent  up 
to  and  including  the  quarter  due  February  1,  1868. 

The  prayer  of  the  complaint  was  for  judgment  declaring 
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that  said  lease  was  obtained  from  the  plaintiffs  by  misrep- 
resentation, fraud,  and  deceit,  and  that  the  defendants 
might  be  adjudged  and  decreed  to  reform  the  same,  so 
that  the  plaintiffs  should  not  be  obliged,  by  the  terms 
thereof,  to  pay  any  other,  or  greater,  sum  than  $8500  per 
year.  That  an  account  might  be  taken  between  the 
plaintiffs  and  the  defendants  under  said  fraudulent  lease, 
and  if  it  should  be  found  that  the  sums  actually  paid  by 
them  exceed,  in  the  aggregate,  the  whole  amount  which 
they  ought  to  have  paid,  namely,  the  sum  of  $25,500,  dur- 
ing the  whole  of  said  three  years,  that  the  defendants 
might  be  adjudged  to  repay  the  same  to  the  plaintiffs, 
with  interest  from  the  times  the  same  was  so  paid  by 
them,  &c. 

When  the  plaintiffs  rested  their  case,  the  defendants 
moved  to  dismiss  the  complaint;  which  motion,  not- 
withstanding the  plaintiffs'  objection,  was  granted  by  the 
judge  below.  To  this  ruling  and  decision  the  plaintiffs 
excepted. 

Geo,  G.  Genetj  for  the  appellants. 

I.  The  plaintiffs'  exception  to  the  judge's  ruling  on  the 
defendants'  motion  to  dismiss  the  complaint  was  well  taken. 
The  defendants  undertook  to  act  as  the  common  agents  of 
both,  in  obtaining  a  new  lease  of  the  stores  they  occupied ; 
the  division,  and  the  amount  to  be  paid  by  each  for  his 
share,  being  specified.  This  constituted  the  defendants 
the  agents  of  the  plaintiffs,  in  obtaining  the  new  lease; 
and,  in  equity,  trustees.  As  such,  they  cannot  make  any 
profit  out  of  the  plaintiffs.  (  WHlink  v.  Vanderveerj  1  Barb, 
609.  Mas%ey  v.  Davies^  2  Ves,  Jr,  317.  Morey  v.  Herrick, 
18  Penn.  128.  Moore  v.  Moore^  5  N.  T:  256.  Dobson  v.  Bacey, 
8  id  216.     Bruce  v.  BavenpoH,  36  Barb.  349.) 

n.  The  evidence  shows  an  ingenious  and  successful 
fraud  practiced  by  the  defendants  on  the  plaintiffs,  cul- 
minating in  the  plaintiffs'  signing  a  lease,  which  they 
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conld  not  have  been  induced  to  sign  by  any  other  means. 
Fraud,  once  established,  raises  an  implied  trust,  or  a  trust 
by  operation  of  law.  Fraud,  and  all  transactions  carried 
on  mala  fide,  have  not  been  held  to  be  within  the  statute 
of  frauds  since  the  decision  of  Lord  Hardwicke,  in  Lhydv. 
Spilkty  (2  Atk.  150 ;  S.  (7.,  Barnardist  384 ;  2  S^ence's  Eq. 
194 ;  2  Fonh.  117 ;)  Pym  v.  Blackburn,  (3  Ve%.  Jr,  39,  and  cases 
in  note  a  ;)  Stevens  v.  Gooper,  (1  John.  Ch.  429.)  Equity 
gives  relief  against  deedd,  writings,  solemn  assurances, 
judgments  and  decrees,  if  obtained  by  fraud  and  im- 
position. (Beigal  v.  Wood,  1  John.  Oh.  402.  1  Ves.  120, 
284, 289.  Spence's  Eq.  624,  and  note.  Oale  v.  Oale,  19  Barb. 
251.  Thompson  v.  Ghraham,  1  Paige,  384.  Apthorpe  v.  Com- 
stock,  Hopk.  143;  affirmed,  8  Cowen,  384.)  Fraudulent 
securities  may  be  reformed.  (DePeyster  v.  Hasbrouck,  11 
N.  T.  591.  Mead  v.  Bunn,  32  id  275.  Mayne  v.  Oriswold, 
3  Sandf.  463.  Morey  v.  Herrick,  18  Penn.  118.)  This  was 
a  fraud.  (Fan  JS^RP*  v.  Harrison,  5  JKZZ,  63.  TTfZKnA  v. 
Fancfervecr,  1  5ar6.  606.)  The  plaintiffs  were  wholly  de- 
ceived. Schanck  promised  them  they  should  have  their 
part  of  the  stores  for  just  one  half  of  what  he  could  get  it 
for.  After  he  had  got  the  lease  from  the  landlord,  he 
came  to  them  and  represented  that  he  had  to  give  more 
than  he  had  anticipated;  that  their  half  was  89500.  The 
plaintiffs  expressed  regret ;  when  he  said  that  was  the  best 
.  he  could  do.  Believing  these  representations  to  be  true, 
and  having  given  their  word,  they  signed  the  lease,  agree- 
ing to  pay  him  $9500  a  year.  This  was  an  actual  and 
positive  misrepresentation  of  a  material  fact,  by  which  the 
plaintiffs  were  led  into  agreeing  to  give  more  rent  than 
they  otherwise  would,  and  was  a  positive  fraud.  {Van 
Epps  V.  Harrison,  5  HUl,  63.  WiUink  v.  Vanderveer,  1  Barb. 
599.)  The  plaintiffs  were  prevented  by  the  defendants' 
devices,  from  making  proper  inquiries ;  they  were  induced 
to  forbear  doing  what  they  would  otherwise  probably  have 
done,  and  they  are  not  chargeable  with  neglect    {Mead  v. 
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Sunn,  32  N.  T.  275.  Morey  y.  Eerrich,  18  Penn.  128.) 
The  theory  upon  which  the  defendants  acted  was,  that  the 
plaintif&  were  their  just  game.  They  knew  very  well  the 
plaintiffs  would  not  give  any  advanced  rent  over  what  they 
were  then  paying,  unless  they  were  worked  into  it;  so 
they  first  got  the  plaintiffs  to  stay  away  from  the  landlord, 
and  to  agree  upon  half  the  rent  as  a  fair  division,  then 
cheated  them  by  thei^  misrepresentation  as  to  the  amount. 

m.  The  judge  not  only  dismissed  the  complaint  on  the 
plaintiffi'  evidence,  as  not  showing  any  cause  of  action 
whatever,  but  he  made  findings  of  fact  and  law.  The 
findings  of  fact  are  intended  to  show  that  the  defendants 
never  said  anything  to  the  plaintiff's,  other  than  that  they 
would  consider  what  they  would  let  them  have  the  store 
for;  consequently,  that  they  had  never  said  or  done  any- 
thing to  deceive  them.  Immediately  after,  follow  conclu- 
sions of  law,  which  concede  that  the  defendants  did  agree 
to  let  the  plaintiffs  have  their  part  of  the  stores  «t  some 
price  less  than  is  contained  in  the  lease  they  signed ;  other- 
wise, it  was  useless  to  find  that  the  conversations  between 
Kirtland  and  Schanck  did  not  constitute  a  valid  contract, 
within  the  statute  of  frauds,  and  that  the  lease,  as  executed, 
was  the  only  valid  contract  betweeen  them. 

IV.  The  findings  of  law  are  contrary  to  law..  The 
plaintiffs  did  not  rely  on  these  conversations  solely  as  a 
contract;  they  gave  them  in  evidence  to  show  a  fraud 
committed  against  them,  of  which  they  formed  a  part,  and 
which  may  alwaj^s  be  proved  by  parol,  even  to  avoid  the 
statute  of  frauds.  (Story's  Eq.  §  330.  Jaqite$  v.  StatJuimj 
3  Sim.  388.  WiUink  v.  Vanderveer,  1  Barb.  599.)  The 
statute  of  frauds  expressly  excepts  such  a  case  as  this  from 
its  provisions.  (2  B.  S.  135,  §  7.)  Fraud  and  all  transac- 
tions carried  on  malafidey  have  not  been  held  to  be  within 
the  statute  of  frauds.  (Cases  cited  above.)  In  Toung  v. 
Peach}/ J  (2  Atk.  253,)  a  bill  was  brought  to  have  a  lease 
reformed  and  made  according  to  promise.    The  defendant 
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insisted  on  the  statute  of  frauds,  there  being  no  contract  in 
writing,  nor  any  certain  terms  agreed  on.  HeMj  the  stat- 
ute did  not  apply.  The  statute  can  never  be  set  up  as  a 
protection  to  fraud.  (3  Woodessan's  Lectures^  431,  435. 
Walker  v.  Walker^  2  Atk.  98.  Story's  Eq.  §  768,  and  cases 
eited,  Mayne  v.  Ghiswoldj  3  Sandf.  479.  DePeyster  v.  Has^ 
hrouck,  11  N.  r.  682.     Mead  v,  Bunn,  32  id.  276.) 

Francis  Ttthu^  for  the  respondents. 

I.  The  plaintiffs  did  not  request  the  judge  to  find  any 
facts ;  and  the  exceptions  filed,  purporting  to  be  excep- 
tions, for  that  **  the  justice  did  not  find  the  following 
facts,"  and  ^^  to  his  refusal  to  find  the  following  facts,"  ase 
of  no  avail,  and  must  be  disregarded*  (Sharp  v.  Wright, 
35  Barb.  236.  Smith  v.  Ooe,  29  N.  T.  666.  Ashley  v.  Mar- 
shall, Id.  494.) 

II.  The  contract  set  forth  in  the  complaint,  which  the 
plaintiffs  sought  to  have  enforced,  was  that  the  defendants 
should  procure  the  lease  from  the  owner  and  sub*let  to 
the  plaintiffs  at  one  half  the  price.  The  contract  was  not 
reduced  to  writing,  but  rested  in  the  conversations  of  the 
parties,  and  they  were  useless  and  nugatory.  1.  The 
alleged  contract  was  void  by  the  statute  of  frauds.  The 
statute  was  enacted  to  meet  such  pi^tended  claims.  The 
language  of  the  statute  is :  <'  Every  contract  for  the  leas* 
ing  for  a  longer  period  than  one  year  *  *  shall  be  void, 
unless  the  contract,  or  some  note  or  memorandum  thereof, 
expressing  the  consideration  thereof,  be  in  writing,  and 
be  subscribed  by  the  party.  (2  B.  S.  135  §§  8,  9 ;  id.  134, 
§§  6,  7.)  2.  The  alleged  contract  being  void  under  the 
statute,  cannot  be  enforced,  or  made  the  basis  of  an  action ; 
neither  pirty  acquired  any  rights  under  it  3.  The  de- 
fendants were  not  in  any  sense  agents  or  trustees  for  the 
plaintiffs,  and  cases  which  were  cited  in  this  behalf  at 
special  term,  have  no  bearing.  In  this  case  the  defend- 
ants were  alone  to  become  bound  to  the  owner.     The 

Vol.  LXI.  23 
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owner  was  only  to  know  the  defendants  as  her  tenants, 
and  only  to  have  their  obligations.  The  defendants  were 
to  sub-let  to  the  plain tiflfs,  who  were  to  become  the  de- 
fendants* tenants.  4.  The  rule  is  clearly  laid  down  in  the 
elementary  treatises,  as  follows:  "Although  two  persons 
enter  into  a  treaty  for  the  purchase  of  an  estate,  and  one 
of  them  desists  upon  the  other  promising,  by  parol,  to  let 
him  have  the  part  of  the  estate  he  desired,  yet,  although 
such  a  contract  is  not  illegal,  it  seems  that  this  agreement 
cannot  be  enforced,  on  account  of  the  statute  of  frauds." 
{Sudden  on  Vendors^  700,  14^A  ed.)  A.  and  B.  being  sev- 
erally in  treaty  to  purchase  a  house  and  lot  of  land  of  I.  S., 
they  agree  by  parol  that  A.  shall  desist,  and  that  B.  shall 
purchase  and  let  A.  have  part  of  the  ground  which  he 
wanted,  at  a  proportionable  price.  B.  purchases,  and  re- 
fuses to  perform  the  agreement.  This  agreement  is  within 
the  statute  of  frauds.  {Lamas  v.  Baylyy  2  Vem,  627.  Hen- 
derson  v.  Hudson,  1  Munfordy  510.  Smith  v.  Burnham,  3 
Sumnevy  435,  463,  et  seq.)  5.  The  case  before  the  court 
illustrates,  with  peculiar  force,  the  truth  of  the  remark  of 
Sir  William  Grant,  in  a  case  in  which  an  attempt  was 
made  to  establish,  by  parol  declarations  and  confessions 
of  a  party,  a  trust  in  real  estate.  "  It  is  in  all  cases  most 
unsatisfactory  evidence,  on  account  of  the  facility  with 
which  it  may  be  fabricated,  and  the  impossibility  of  con- 
tradicting, it.  Besides,  the  slightest  mistake  or  failure  of 
recollection  may  totally  alter  the  eftect  of  the  declaration." 
6.  In  the  present  case  the  defendants  entered  into  special 
covenants  as  lessee  with  Mrs.  Wyeth,  the  owner,  and  are 
bound  personally  to  perform  them.  The  defendants  could 
not  have  dalled  upon  or  required  the  plaintiffii  to  unite  in 
those  covenants,  or  to  bear  the  burthen  of  them.  The 
lease  to  the  plaintiffs  contains  special  covenants,  but  very 
different  from  those  entered  into  by  the  defendants  with 
Mrs.  Wyeth.  7.  The  cases  cited  by  the  plaintiffs'  counsel 
presented  a  different  question,  and  turned  upon  principles 
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wholly  distinct  from  those  which  can  arise  upon  the  facts 
of  the  present  case.  Sweet  v.  Jacocks^  (6  Paige^  355,) 
was  a  case  of  pure  agency,  the  agent  buying  on  his  own 
account.  Brown  v.  Lynch  (1  Paige^  147)  was  also  a  case 
of  agency,  and  the  agent  was  created  into  a  trustee,  hav- 
ing only  an  interest  "as  mortgagee,  to  secure  the  repay- 
ment of  the  purchase  money  and  the  payment  of  the  sum 
agreed  to  be  allowed  him  for  his  services."  Mor^y  v.  Her-^ 
rickj  (18  Penn.  123,)  was  of  the  same  general  character ; 
but  the  court  say,  (p.  128,)  "As  that  part  of  the  English 
statute  of  frauds  which  prohibits  a  parol  declaration  of 
trust,  was  not  transferred  to  our  act  on  the  same  subject, 
an  express  trust  in  lands  may,  with  us,  be  orally  declared." 
8.  The  case  before  the  court  does  not  present  any  question 
of  agency  or  trusteeship.  The  defendants  were  to  lease 
the  whole  premises,  to  enter  into  all  the  necessary  liabil- 
ities and  covenants,  and  were  then  to  sub-let  to  the  plain- 
tifts.  On  their  own  theory,  the  plaintiffs  were  not  to  have 
any  interest  in  the  original  lease ;  they  were  only  to  be 
sub-tenants  of  the  defendants.  The  contract  not  being  in 
writing,  could  not  have  been  enforced  in  favor  of  the 
plaintiffs. 

m.  The  conclusions  of  law,  based  upon  the  facts  found 
by  the  court,  were  in  all  respects  correct. 

By  the  Courts  Ingraham,  P.  J.  The  findings  of  fact  on 
the  dismissal  of  the  complaint  are  not  material.  The  real 
question  is,  whether  the  evidence  was  sufficient  to  sustain 
the  action.  It  is  not,  therefore,  necessary  •to  inquire 
whether  those  findings  were  in  accordance  with  the  evi- 
dence. 

The  ground  on  which  the  plaintiff  seeks  to  recover  is, 
that  there  was  a  verbal  agreement,  between  the  parties, 
that  the  new  lease  to  be  given  should  be  at  one  half  the 
rent  the  defendants  were  to  pay  for  the  whole  of  the  store. 
That  when  the  lease  was  to  be  executed,  the  defendants 
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represented  that  they  had  to.  pay  more  rent  than  was 
expected,  and  thereby  induced  the  plaintiffs  to  sign  the 
lease  for  a  larger  sum  than  one  half  of  the  rent  of  the 
whofe  building. 

If  these  statements  are  true,  there  would  be  sufficient 
to  warrant  the  court  to  reform  the  lease;  or,  at  any  rate, 
to  relieve  the  plaintiffs  from  the  obligation  to  pay  more 
than  half  of  the  entire  rent 

The  statute  of  frauds  is  not  applicable  to  such  a  case.  It 
would  be,  if  the  defendants  had  refused  to  give  a.  lease  to 
the  plaintiff,  according  to  the  agreement.  But  where  the 
allegation  is  that  the  lease  was  obtained  by  fraudulent 
representations,  and  was  executed  under  misstatements 
of  the  defendants,  the  agreement  by  parol  would  be  suffi- 
cient to  maintain  the  cause  of  action. 

The  judgment  should  be  reversed,  and  a  new  trial  or- 
dered ;  costs  to  abide  th'e  event 

New  trial  granted. 

[FiRBT  Dbpabtmbitt,  Qbitbbal  Tbbm,  at  New  Tork,  January  1,  1872. 
Bi^rahamt  P.  J.,  and  Cardoeot  Justice.] 
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Howe  vs.  Potter  and  others. 

When  a  draft  is  an  accommodation  one — that  is,  lent  without  consideration — ^it 
has  no  validity  till  it  reaches  the  hands  of  a  bona  Jide  holder  for  value ;  and 
if  the  first  transfer  of  it  be  tainted  with  usury,  th^  paper  will  be  void  in  the 
hands  of  any  subesquent  holder. 

But  these  rules  4iave  no  application  to  a  case  where  there  was  a  consideration 
for  the  draft  sued  on,  when  it  was  first  issued,  and  the  transaction  was  not 
one  which  made  the  transfer  to  the  plaintiff'  a  usurious  one. 

Where,  in  an  action  upon  a  draft,  the  defendants  claim  that  there  was  a  mis- 
representation as  to  the  value  of  the  property  forming  the  consideration,  and 
that  therefore  they  offered  to  return  it,  and  demanded  back  the  draft,  that 
does  not  make  out  a  case  of  a  draft  given  without  any  consideration,  as  a 
mere  accommodation.  On  the  contrary,  it  shows  there  was  some  consider- 
ation ;  and  when  that  is  so,  a  hofM  Jide  purchaser,  no  matter  what  sum  he 
gives  for  it,  may  recover. 
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APPEAL  by  the  defendanta  from  an  *  order  made  at  a 
special  term,  denying  a  motion  for  a  new  trial,  in  an 
action  npon  a  draft,  brought  by  the  holder,  against  the 
maker. 

By  the  Gourty  Oardozo,  J.  The  counsel  for  the  appel- 
lants seeks  to  apply  to  this  case  the  rule  which  would 
obtain  if  the  draft  upon  which  action  was  brought  were 
an  accommodation  one,  that  is,  lent  without  consideration. 
In  such  a  case,  of  course,  the  rule  is  familiar,  that  the 
paper  has  no  validity  till  it  reaches  the  hands  of  a  bona 
fide  holder  for  value ;  and  that  if  the  first  transfer  of  it 
be  tainted  with  usury,  the  paper  will  be  void  in  the  hands 
of  any  subsequent  holder.  But  those  rules  have  no  appli- 
cation to  this  case.  Here  there  was  a  consideration  for  the 
draft  when  it  was  first  issued.  It  was  not  lent  paper  at  alL 
The  defendants  claim  that  there  was  a  misrepresentation 
as  to  the  value  of  the  property,  and  that  therefore  they 
offered  to  return  it,  and  demanded  back  the  draft  But 
that  does  not  make  out  the  case  of  a  draft  given  without 
any  consideration,  as  a  mere  accommodation.  On  thei 
contrary,  it  shows  there  was  some  consideration;  and  I 
when  that  is  so,  a  bona  fide  purchaser,  no  matter  what 
amount  he  gives  for  it,  may  recover.  The  transaction 
here,  is  not  one  which  made  the  transfer  to  the  plaintiff 
a  usurious  one ;  and  therefore  the  order  below  was  right, 
and  should  be  affirmed. 

[First  Dbpabtmbnt,  Gbrebal  Tebm,  at  New  York,  January  1,  1872. 
Inffrahantf  P.  J.,  and  Cardoso,  Justice.] 
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An  action  is  not  abated  by  the  death  of  a  sole  defendant,  if  the  cause  of  action 
Buryiyes  or  continues. 

Id  such  a  case  the  proper  construction  of  section  121  of  the  Code,  and  the  right 
rule  of  practice,  is  that  the  representatives  of  the  deceased  defendant,  if  they 
have  an  interest  in  the  suit,  may  have  an  order  to  continue  it. 

Such  representatives  have  an  interest,  if  the  deceased  defendant  has  set  up  a 
counter-claim,  in  his  answer,  upon  which  they  want  judgment  in  their  favor. 

The  liBMst  that,  usually,  the  court  would  permit  the  plaintiff  on  the  record  to 
discontinue  the  action,  in  such  a  case,  notwithstanding  the  interposition  of  a 
counter-claim,  does  not  militate  against  this  view ;  there  being  no  absolute 
right  to  such  discontinuance. 

That  is  a  question  of  practice,  which  is  within  the  discretion,  and  under  the 
control,  of  the  court. 

When  the  representatives  of  a  deceased  sole  defendant  have  the  right  to  have 
the  action  continued,  they  may  apply  for  an  order  to  that  effect,  under  the 
121st  section  ot  the  Code. 

It  8Mnu  that  even  if  sectiooi  121  of  the  Code  did  not  authorize  the  making  of 
such  a  motion,  that  would  present  no  difficulty.  If  the  cause  of  action  sur- 
vives, and  the  petitioners  have  the  right  to  have  the  action  continued,  and 
there  be  no  method  for  procuring  the  continuation  of  it  expressly  provided, 
then  it  would  be  merely  an  omission  in  the  Code,  as  to  a  point  of  practice ; 
which  the  court,  in  the  exercise  of  its  general  powers  over  such  matters, 
would  supply  and  regulate.    Fer  Cabdozo,  J. 

APPEAL  from  an  order  made  at  a  special  term,  on  the 
application  of  the  personal  representatives  of  a  sole  de- 
fendant who  had  died  after  answer,  directing  the  action  to 
be  continued  against  them. 

By  the  Courts  Cardozo,  J.  So  far  as  authority  goes,  it 
will  be  found,  upon  careful  examination,  that  there  are  but 
two  cases  directly  in  point,  one  being  the  case  of  Keene  v. 
La  FarffCy  (1  Bosw.  671,)  and  the  other,  the  decision  which 
we  are  called  upon  to  review.  Both  decisions  were  made 
at  special  term ;  each  of  them  by  a  judge  of  great  learning  I 

and  experience ;  and  each  entitled  to  equal  and  profound 
respect.  I  venture,  at  any  time,  with  great  diflSdence,  to 
differ  from  either  of  those  distinguished  jurists ;  and  on 
the  present  occasion,  in  view  of  the  difference   in  their 
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jadgments,  I  think  the  question  may  well  be  treated  as  a 
new  one. 

In*  remarking  that  there  is  uo  other  decision  in  point,  I 
have  not  overlooked  either  the  case  decided  by  Ghancellor 
Walworth,  (9  Paige^  393 ;)  nor  the  cases  collated  in  Voor- 
hies*  Code,  (note  i,  to  §  121,  p.  Ill ;)  nor  yet  the  case  of 
Schtisehard  v.  Reimer,  (1  Dalt/,  459.) 

Schuschard  v.  Reimer^  was  a  motion  after  judgment  had 
been  had  in  favor  of  the  defendant,  and  an  appeal  taken  by 
the  plaintiff;  and  it  was  decided  on  the  ground  that  a  writ 
of  noire  fades  would  lie  whenever  a  new  person  was  to  be 
benefited  or  charged  by  the  execution  of  a  judgment,  to 
make  him  a  party  to  it,  and  that  the  writ  being  abolished, 
a  motion  could  properly  be  made  under  section  121.  That 
case  has  application  here,  to  the  extent  of  showing  that  if 
the  representatives  of  the  deceased  defendant  can  have  the 
action  continued  at  all,  they  may  move  under  the  section 
in  question ;  and  for  that  purpose  I  have  cited  it. 

The  other  cases  (except  SouiUard  v.  Diasj)  may  be  dis- 
missed, with  the  remark  that  they  were  ail  decided  upon 
the  ground  that  the  "  cause  of  action  did  not  survive,"  and 
therefore  they  have  no  applicability  here. 

Souillard  v.  Dias,  (9  Paigoy  393,)  was  decided  upon  the 
construction  of  a  statute  which,  upon  careful  examination^ 
will  be  found  to  differ  from  the  Code.  It  is  provided  by 
2  R.  S.  palge  191,  section  107,  JEdm.  ed.j  as  follows :  "  When 
the  cause  of  action  shall  survive,  no  suit  in  chancery  shall 
abate  by  the  death  of  one  or  more  of  the  complainants  or  de- 
fendants." That  is  as  much  of  the  section  as  it  is  neces- 
sary to  quote  for  the  present  purpose.  It  will  be  observed 
that  the  statute  does  not  provide  for  the  death  of  one  or 
ally  but  of  one  or  more.  It  might  very  well  be  held,  as  the 
chancellor  held,  that  this  action  did  not  relate  to  a  sole  de- 
fendant, or  all  the  defendants. 

But  our  Code  (§  121)  is  different.  It  reads:  "No  ac- 
tion shall  abate  by  the  death,  marriage,  or  other  disability 
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of  a  party  *  ♦  *  jf  the  eause  of  actioa  survive,  or 
continue."  Now  it  is  very  well  settled  that  the  word 
party  inclndea  all  the  individuals  constituting  the  party 
plaintiff^  or  defendant.  This  is  a  case  falling  plainly  and 
literally  within  the  very  words  of  the  section. 

'A  party — the  party  defendant — has  died,  and  the  statute 
says  that  shall  not  abate  the  action.  It  does  not  say  that 
the  death  of  ^^  one»  or  more,  of  the  plaintiffs,  or  defend- 
ants,'' but  the  death  of  a  party  ehall  not  affect  the  action. 
In  this  case  there  was  but  one  defendants  He  was  the 
party  defendant.  That  party-  has  died ;  but  the  Code  says 
that  the  action^  nevertheless^  shall  not  abate.  As  the 
aetion  is  not  abated^  I  think  the  proper  construction  of  the 
section,  and  the  right  rule  of  practice^  is  that  the  r^re- 
sentatives  of  either  party,  having  an  interest  in  the  suit, 
Hxay  have  an  order  to  continue  it. 

In  the  present  case,  the  defendant's  representatives  have 
a  very  clear  interest  They  want  judgment  in  their  &vor 
on  the  caunter<^claim. 

The  fact  that  usually  the  court  would  pernul  the  plain- 
a&f  on  the  record,  to  discontinue  the  action,  notwith* 
standing  the  interposition  of  a  counter-claim,  doea  not 
militate  against  this  view.  There  is  no  absolute  right  to 
such  discontinuance.  The  question  of  allowing  it  is  in 
the  discretion  of  the  court,  which  will  exercise  it  accord- 
ing to  all  the  circumstances  of  each  particular  case ;  and 
it  ia  not  too*  much  to  say  that  when,  m  elaimed  en  the 
argument  here,  the  cause  haa  been  nearly  completed,  and 
a  cross  action  has  been  stayed,  on  the  application  of.  the 
plaintiffs,  upon  the  ground  that  the  defendant  could  obtain 
relief  on  the  counter-claim  in  this  action,  leave  to  discon- 
tinue would,  and  should  be  refused.  It  is  only  a  question 
of  practice,  which  is  fully  and  wholly  under  the  control 
of  the  court. 

I  have  cited  the  case  of  Seiuschard  v.  Beimer  to  show, 
that  as  the  petitioners  have  the  right  to  have  the  action 
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contioaed,  they  may  move,  as  they  did,  under  the  12l8t 
eectioD  of  the  Code. 

I  simply  desire  to  add^  that  even  if  that  section  did  not 
authorize  the  making  of  the  motion,  that  would  present 
no  difficulty.  If  the  cause  of  action,  as  here,  survives,  and 
the  petitioners  have  the  right  to  have  the  action  con- 
tinued, and  there  be  no  method  for  procuring  the  contin- 
uation of  it  expressly  provided,  then  it  would  be  merely 
an  omission  in  the  Code  as  to  a  point  of  practice,  which  the 
court,  in  the  exercise  of  its  general  powera  over  such 
matters,  would  supply  and  regulate.  In  any  view,  I 
think  the  order  below  was  just  and  right,  and  should  be 
affirmed. 

[First   Departmsnt,  Gbitbbal   Tebm,  at  New  Tork,  January  1,  1872. 
Cfeo.  Q.  Barnard  and  CardoeOf  Justices.] 


The  Marinb  Bank  op  Chicago  vs.  Tunis  Van  Bkunt. 

!rbere  is  nothing  in  chapter  295  of  the  laws  of  1850»  by  which  act  the  consent 
of  the  surrogate  is  required  before  an  execution  can  be  issued  against  the 
estate  of  a  deceased  judgment  debtor,  that  necessarily  takes  away  from  the 
Supreme  Court  the  power  it  has  always  possessed,  of  eontrolMng  the  execu- 
tion of  its  judgments.  And  a  construction  will  not  be  given  to  itwhicb 
would  do  so  by  implication,  when  it  may  well  stand  with*  the  power  thereby 
conferred  upon  the  surrogate. 

The  consent  of  the  surrogate  specified  in  the  act  of  1860,  is  an  addUumal  requi- 
site  whidi  the  law  has  imposed  to  the  issuiug  of  an  execution,  in  such  a  case, 
and  was  not  designed  to  talce  the  place  of  the  consent  of  the  court  in  which 
the  judgment  was  recovered. 

By  the  Code,  a  motion  is  substituted  in  the  place  of  the  former  writ  of  tdre 
faeioif  in  such  a  case. 

Some  motion  must  be  made,  to  the  court  in  which  the  judgment  was  recov- 
ered ;  and  a  motion  for  leave  to  issue  execution  upon  the  judgment,  against 
.  the  representatives  of  the  deceased,  is  one  of  proper  character. 

rhe  cases  of  Jldm  v.  Clark^  (11  Sow.  Pr.  209,)  and  IHnk  v.  Monriaon,  (18  Ji^. 
80,)  approved,  and  WHgui  v.  Bkodgood,  (83  How,  289,)  and  Flanagan  t.  Tinm, 
(63  Barb,  687,)  disapproved. 
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APPEAL  from  an  order  made  at  a  special  term,  grant- 
ing leave  to  the  plaintiff  to  issue  execution,  upon  a 
judgment  rendered  in  this  court,  against  the  personal 
representatives  of  the  deceased  defendant. 

By  the  Oourtj  Cabdozo,  J.  I  am  of  opinion  that  the 
order  below  was  right,  both  upon  principle  and  authority. 
The  consent  of  the  surrogate  in  accordance  with  chapter 
295  of  the  laws  of  1850,  is  an  additional  requisite  which 
the  law  has  imposed,  before  execution  can  be  issued 
against  the  estate  of  a  deceased  judgment  debtor.  {Alden 
V.  Clark,  11  Eow.  209.  Frink  v.  Morrison,  13  Abb.  80.) 
Those  cases  are  not  overcome,  or  impaired,  by  WHgits  v. 
BJoodgoodj  (33  Sow.  289,)  and  Flanagan  v.  Tininj  (53  Barb. 
587.)  In  the  former,  (33  How.)  leave  to  issue  execution 
was  applied  for  in  the  Supreme  Court,  and  notwithstand- 
ing the  remarks  of  Judge  Balcom  in  the  general  term,  the 
order  below  was  affirmed. 

Flanagan  v.  2Vwm,  (53  Barb.  587,)  was  a  special  term  case, 
and  although  decided  by  a  judge  of  great  ability  and  ex- 
perience, it  cannot  be  allowed  to  overrule  two  prior  cases, 
one  at  special  and  the  other  at  general  term.  * 

Beyond  this,  the  views  expressed  by  Judge  Leonard,  in 
Frink  v.  Morrison,  and  by  Judge  James,  in  Alden  v.  Clark, 
seem  to  me  to  make  the  question  clear  on  principle. 

The  additional  application  before  the  surrogate  may 
very  properly  be  allowed,  by  reason  of  his  general  super- 
vision over  estates  of  deceased  persons ;  but  it  will  take 
something  stronger,  and  more  exclusive  in  its  character 
than  the  language  of  the  act  of  1850,  to  show  that  it  was 
the  design  of  the  legislature  *to  take  from  this  court  of 
general  jurisdiction  a  power  which  it  always  possessed,  and 
give  it  to  a  court  of  limited  jurisdiction.  There  is  nothing 
in  the  statute  which  necessarily  takes  away  the  jurisdiction 
of  this  court;  and  a  construction  will  not  be  given  to  it 
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which  would  do  so  by  implication,  when  it  may  well  stand 
with  the  power  conferred  upon  the  surrogate. 

Before  the  Code,  upon  the  death  of  the  judgment  debtor, 
the  proper  parties  to  be  charged  by  the  execution  of  the 
judgment,  would  have  to  be  brought  in  by  scire  facias. 
That  writ  is  abolished,  and  a  motion  is  substituted  in  its 
place.  Some  motion  for  that  purpose — and  a  motion  for 
leave  to  issue  execution  upon  the  judgment  against  the 
representatives  of  the  deceased  is  one  of  proper  character — 
must  be  made;  and  all  that  the  legislature  has  said  is, 
that,  in  addition  to  that,  consent  must  also  be  had  from 
the  surrogate. 

I  think  the  order  should  bo  affirmed. 

Order  affirmed. 

[First   DbpAbtmbnt,  Qbnebal  Tbbhj  at  New  Tork,  January  1,  1872, 
George  G.  Barnard  and  OxrdoeOy  Justices.] 
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Egbert  Chisholm   vs.  Thb   Northern  Transportation 

Company  of  Ohio. 

The  act  of  congress,  of  March  8,  1861,  entitled  '<  An  act  to  limit  the  liability 
of  ship  owners,  and  for  other  purposes,"  does  not  apply  to  vessels  enrolled 
and  licensed  for  the  coasting  trade,  and  engaged  in  the  transportation  of 
freight  and  passengers,  on  the  rirers  and  lakes ;  notwithstanding  the  excep- 
tion of  certain  vessels,  by  the  7th  section. 

In  reference  to  fires  occurring  on  that  clAss  of  vessels  to  which  the  statute 
applies,  the  owner  is  not  liable  for  the  misconduct  of  the  officers  and  mar- 
iners of  the  vessel,  in  which  he  does  not  participate  personally. 

It  is  now  well  settled  that  the  admiralty  and  maritime  jurisdiction,  conferred 
by  the  constitution  upon  the  courts  of  the  United  States,  extends  over  vessels 
enrolled  and  licensed  for  the  coasting  trade  and  engaged  in  the  transporta- 
tion of  freight  and  passengers  on  the  rivers  and  lakes,  and  over  the  waters 
traveraed. 

The  present  doctrine,  as  repeatedly  enunciated  by  the  Supreme  Court  of  the 
United  States,  is,  that  the  grant  of  jurisdiction,  by  the  constitution,  extends 
over  all  the  navigable  waters  of  the  United  States,  and  the  vessels  navigating 
the  same. 
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Am  action  brought  against  the  owner  of  a  steamboat,  to  recover  damageB  for 
the  destruction  of  the  property  of  the  plaintHOT,  and  ii^uries  to  his  person,  by 
a  fire,  whether  such  action  be  upon  the  contract,  or  for  the  tort,  is  clearly  a 
"  civil  cause,  of  admiralty  and  maritime  jurisdiction,"  within  the  provisions 
of  the  9th  section  of  the  judiciary  act  of  1789 ;  and  as  such,  the  proper  dis- 
tnet  court  of  the  United  States  has  exclusive  original  cognizance  thereof; 
unless  the  common  law  is  competent  to  give  the  remedy. 

The  act  of  congress  of  March  8,.  1851,  is  a  valid  enactment,  under  the  power  of 
the  federal  government  to  regulate  commerce,  or  its  jurisdiction  over  the 
subject  of  admiralty  and  maritime  law  as  applicable  to  American  vessels  and 
waters^ 

The  owners  of  vessels  to  which  that  act  applies  are  entitled  to  invoke  its  pro- 
tection in  the  cases  to  which  it  is  applicable ;  and  the  act  cannot  be  super- 
seded, disregarded  or  set  aside,  by  the  State  courts,  in  a  case  to  which  it 
applies.  Hence,  a  proceeding  to  enforce  the  liability  of  vessel  owners,  in  a 
case  to  which  the  act  applies,  calls  for  the  administration  of  the  act;  and 
remedies  in  such  a  case  can  only  be  granted  according  to  the  provisions  of 
the  act. 

These  remedies  cannot  be  aiForded.by  a  court  of  common  law,  which  has  not 
the  methods  or  the  machinery  whereby  the  act  can  be  administered.  It  is, 
therefore,  a  case  where  the  common  law  is  not  dbmpetent  to  give  the  remedy, 
within  the  meaning  of  the  judiciary  act  of  1789. 

Such  an  action,  being  a  civil  cause,  of  admiralty  and  maritime  jurisdiction, 
congress  has,  as  it  may  do,  in  effect  excluded  the  jurisdiction  of  the  State  ' 
courts,  because  it  has  provided  a  remedy  for  the  owners  of  vessels,  and  for 
claimants^  in  such  cases,  which  the  common  law  is  not  competent  to  give. 

An  action  which  requires  the  administration  of  the  act  of  1851  can  be  origin- 
ally brought  only  in  the  proper  district  court  of  the  United  States. 

If,  in  an  action  brought  in  a  State  court  against  the  owners  of  a  vessel,  to 
recover  damages  for  injuries  to  the  person  and  destruction  of  property  by 
the  act  or  negligence  of  the  defeltdant,  the  claim  made  by  the  plaintiff,  and 
the  testimony  adduced  by  him  td  sustain  it,  relate  solely  to  such  facts  as  the 
conduct  of  the  seamen,  on  the  voyage,  &>e.,  which  do  not  establish  that  the 
loss  arose  ft-om  the  personal  dellgn,  or  neglect,  of  the  owners,  the  owners 
are  not  liable. 

If  the  facts  tend  to  establish  that  the  fire  by  which  the  property  was  destroyed 
was  occasioned  by  neglect  attributable  to  the  personal  neglect  of  the  owners, 
such  as  a  fault  in  the  construction  or  equipment  of  the  vessel ;  yet  if  such 
defect  existed  without  the  knowledge  or  privity  of  the  owners,  they  vrill 
only  be  liable  to  the  extent  and  in  the  manner  spedfied  in  the  act  of  con- 
gress of  March,  1851 ;  except  so  far  as  that  act  is  modified  by  the  kct  of 
1852.    (CA.  106.) 

Section  41  of  the  act  of  congress,  of  1852,  "  to  amend  an  act  to  provide  for  the 
better  security  of  the  lives  of  passengers  on  board  of  vessels  propelled  wholly 
or  in  part  by  steam,*'  &c.,  which  section  enacts  that  "  all  penalties  imposed 


ROCHESTER—MARCH,  1872.  Sgg 


Ghiskolm  v.  Northern  Transportation  Company  of  Ohio. 

by  this  act  may  be  recovered  in  an  action  of  debt,  by  any  person  who  will 
sue  therefor,  in  any  court  of  the  Uoited  States/'  must  be  constiried  as  refer> 
ring  to  the  specific  pecuniary  peoalties  for  the  acts  and  neglects  specified  in 
the  statute. 

Where  the  liability  sought  to  be  enforced  agunst  the  owners  of  a  yessel  is  not 
a  penalty,  witbin  the  meaning  of  that  section,  and  the  act  prescribes  no 
remedy  for  the  enforcement  of  such  liability,  although  the  liability  be  founded 
upon  a  statute  of  the  United  States,  and  the  cause  of  action  is  a  ciyil  cause, 
of  admiralty  and  maritime  jurisdiction ;  yet,  as  the  remedy  sought  is  one 
which  can  be  afforded  by  the  common  law,  and  as  the  State  conrts  are  not, 
expressly  or  by  necessary  implication  prevented  from  entertaining  the  action, 
and  the  statute  which  creates  the  liability  prescribes  no  remedy,  the  liability 
U)  the  extent  specified  in  the  act  of  1862,  may  be  enforced  by  action  in  a 
State  qourt  proceeding  according  to  the  course  of  the  common  law. 

The  liability  of  the  owner  of  the  vessel,  under  the  80th  section  of  the  act  of 
1852,  is  limited  to  damage  sustained  by  the  "pauenger  or  his  bofffojie"  and 
has  no  reference  to  shippers*  of  freight.  The  damage  to  the  passenger,  In- 
tended by  the  act,  is  an  injury  to  his  person. 

The  act  is  not,  therjefore,  inconsistent  with  the  provisions  of  the  act  of  1851,  so 
far  as  shipx)ers,  and  property  other  than  baggage,  are  concerned. 

Where  a  portion  of  the  property  lost  by  the  plaintiff*,  by  fire  upon  a  steamboat, 
was  described  as  his  "  baggage,"  and  he  also  alleged  injury  to  bis  person ; 
and  the  jury  found  that  the  person  of  the  plainiHf  was  injured ;  that  a  large 
amount  of  his  property  on  board  the  vessel  was  destroyed ;  that  these  dam- 
ages were  occasioned  by  the  neglect  of  the  defendant ;  but  they  did  not 
specifically  assess  the  damages  for  the  injury  to  the  plaintiff's  person  or  the 
loss  of  his  baggage ;  nor  did  they  find  that  the  negligence  of  the  defendant 
which  they  found,  was  a  neglect  to  comply  with  any  of  the  provisions  of  the 
act  of  1852  alleged  in  the  complaint ;  and  it  did  not  appear  from  the  record 
but  that  the  neglect  referred  to  in  the  special  verdict  might  have  been  some 
of  the  other  acts  which  were  admitted  as  evidence  of  negligence ;  Seki  that 
the  cause  must  be  remanded  for  a  new  trial. 

And  that  on  such  new  trial,  the  evidence  of  negligence  must  be  confined  to 
neglect  to  comply  with  the  provisions  of  dthe  act  of  1852,  and  to  "  known 
defects  or  imperfections  in  the  steaming  apparatus,,  or  the  hull;"  some  one  or 
all  of  which  had  caused  the  disaster.  And  that  the  damages  recovered 
must  be  confined  to  the  damages  sustained  by  the  plaintiff  through  the 
injury  to  his  person  and  the  loss  of  his  baggage. 

APPEAL  from  a  judgment  for  the  plaintift;  on  a  verdict 
rendered  at  the  JelBierson  circuit,  and  from  an  order 
denying  a  new  trial  on  the  minutes.  The  facts  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 
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Mr,  Starbucky  for  the  appellant. 

In  charging  the  jury,  the  court  instructed  them  that  as 
to  the  property  lost,  other  than  money,  the  plaintiff  was 
entitled  to  recover,  '^  because  the  defendant,  as  common 
carrier,  is  liable  therefor ;  because  the  law  of  1851  does 
not  exempt  him  from  such  liability.  That  whether  there 
was  negligence  or  not,  the  plaintiff  is  entitled  to  recover 
such  damages  as,  upon  the  evidence,  he  has  sustained  to 
his  person  in  consequence  of  that  disaster."  That  the  act 
of  congress  of  March  3, 1851,  entitled  "  An  act  to  limit  the 
liability  of  ship  owners,  and  for  other  purposes,"  had  noth- 
ing to  do  with  the  question  of  the  defendant's  liability. 
The  court,  though  requested,  refused  to  charge  that  if  the 
money  was  lost  through  the  negligence  of  the  officers  or 
crew,  the  defendant  is  not  liable  therefor,  and  is  exempt 
from  such  liability  by  virtue  of  the  act  of  March  3,  1851 ; 
and  also  refused  to  charge  that  the  defendant  was  not 
liable  for  the  money  ($4060)  if  the  plaintiff  did  not  de- 
liver a  note  in  writing  of  the  true  character  and  value  of 
said  money,  and  have  the  same  entered  on  a  bill  of  lading 
therefor ;  and  also  refused  to  charge  that  this  vessel,  en- 
rolled and  licensed  for  the  coasting  trade  on  the  northern 
lakes,  &c.,  was  not  excluded  from  the  provisions  of  the  act 
of  March  3,  1851.  It  also  refused  to  charge  that  the  de- 
fendant was  not  liable  for  any  damage  to  the  plaintiff's 
baggage  unless  caused  by  the  design  or  neglect  of  the  de- 
fendant; and  also  the  like  refusal  as  to  the  plaintiff's 
property  lost,  other  than  baggage. 

I.  The  act  of  congress,  passed  March  3,  1851,  entitled 
*'An  act  to  limit  the  liability  of  ship-owners,  and  for  other 
purposes,"  was  applicable  to  the  Wisconnnj  and  exempted 
the  owners  from  liability  to  the  plaintiff,  unless  his  loss 
was  caused  by  their  design  or  neglect. 

No  owner  of  any  vessel  shall  be  liable  for  any  loss  or 
damage  to  any  goods  or  merchandise  whatever,  caused  by 
and  fire  on  board  such  vessel,  unless  such  fire  is  caused  by 
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the  design  or  neglect  of  such  owner.  {See  act  of  March  3, 
1851 ;  9  Stat  at  Large,  635  ;  1  Brightly' n  Dig.  p,  834,  title 
Ships  and  Shipping,  No.  49.)  See  also  the  N.  J.  Steam 
Nav.  Co.  V.  The  Merchants'  Bank,  (6  How.  344,)  where  the 
defendant  was  held  liable,  contrary  to  the.  proposition 
above  submitted.  This  decision,  made  in  1848,  led  to  the 
enactment  of  the  statute  of  1851,  above*  cited.  The  intent 
was  to  change  the  rule  followed  in  6  Howard,  and  in  this 
case,  and  as  the  act  expresses  in  its  title,  to  limit  the  lia- 
bility of  ship  owners.  The  provision  in  section  7  of  the 
act  of  1851,  excluding  from  the  protection  of  that  act 
vessels  "used  in  rivers,  or  inland  navigation,"  does  not 
apply  to  vessels  navigating  the  great  northern  and  western 
lakes.  {Moore  v.  Am.  Trans,  Co.,  24  How.  1.)  It  is  there- 
fore confidently  submitted  that  the  Wisconsin,  navigating 
the  great  lakes  from  Ogdensburgh  to  Chicago,  was  strictly 
within  the  protection  of  the  act  of  congress ;  and  hence 
that  the  court  below,  in  persistently  ruling  that  that  act 
had  no  application  to  this  case,  committed  an  error  fatal 
to  this  judgment. 

XL  The  carelessness  or  negligence  of  the  master,  oflScers 
or  mariners,  tending  to  cause  the  fire  by  which  the  plain- 
tiff sustained  damage,  is  not  to  be  imputed  to  the  defend- 
ant, as  the  '* design  or  neglect"  of  the  owner,  within  the 
meaning  of  the  statute,  unless  it  is  shown  that  such  owner 
is  personally  guilty  of  the  particular  act  of  negligence 
complained  of.  See  sec.  6  of  act  of  1851,  and  1  Brightly, 
835,  where  it  is  provided  that  notwithstanding  that  act, 
the  master,  officers,  &c.,  shall  remain  liable  for  their  neg- 
ligence. "  We  are  of  opinion  that  in  reference  to  fires 
occurring  on  that  class  of  vessels  to  which  the  statute  ap- 
plies, the  owner  is  not  liable  for  the  misconduct  of  the 
officers  and  mariners  of  the  vessel,  in  which  he  does  not 
participate  personally.  {Walker  v.  Tfle  Trans.  Co., 3  Wall- 
ace, 153.)  This  being  the  law  applicable  on  this  point,  it 
seems  quite  clear  that  the  court  erred  in  receiving  evi- 
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dence  under  exception:  1.  As  to  overloading  the  yawla 
2.  As  to  what  the  captain,  engineer  and  fireman  said  and 
did  at  Clayton.  3.  As  to  noise,  &c.,  on  the  propeller. 
4.  As  to  insalts,  and  being  in  liquor,  &c.  5.  That  no  offi- 
cer was  on  duty.  6.  Also  in  refusing  to  strike  out  testi- 
mony on  subject  of  intoxication.  In  this  case  the  owner 
is  a  foreign  corporation,  many  hundreds  of  miles  distant 
from  the  scene  of  this  disaster.  It  was  therefore  an  abso- 
lute impossibility  for  the  owner  to  participate  personally 
in  the  misconduct  complained  of;  and  yet  this  testimony 
has  been  put  into  the  case,  under  exception,  to  conduct 
the  jury  to  the  conclusion  reached  by  them,  viz.,  that  the 
owner  was  guilty  of  negligence. 

in.  Upwards  of  $4000  of  the  recovery  in  this  case,  is 
for  the  loss  of  money,  alleged  by  the  plaintift"  to  have  been 
in  his  possession,  on  board,  when  the  vessel  was  burned. 
The  plaintiff  did  not  give  to  the  master,  nor  to  any  agent 
of  the  defendant,  any  note  in  writing,  of  the  true  charac- 
ter and  value  of  the  alleged  money,  and  did  not  have  the 
same  entered  on  the  bill  of  lading.  This  omission  on  the 
part  of  the  plaintiff,  exempted  both  owner  and  master 
from  all  liability  for  loss  of  the  money.  All  that  the 
plaintiff  claims  on  this  point,  is  that  he  applied  for  a  check 
for  a  certain  box,  and  he  says  he  called  it  a  ^^  money  box." 
He  also  says  the  captain  said  they  did  not  give  checks  on 
board,  and  told  him  to  take  the  box  to  his  room  and  take 
cai^e  of  it.  The  officers  of  the  boat  deny  that  even  this 
occurred.  The  court  refused  to  strike  out  the  claim  to 
recover  for  the  money,  and  held  that  the  defendant  was 
liable  therefor,  and  this  alleged  liability  is  the  basis  of 
more  than  one  half  of  the  verdict  The  judgment  should 
be  reversed,  for  error  in  the  ruling  above  referred  to.  "  K 
any  shipper  *  *  *  of  bills  of  any  bank  or  public  body, 
*  *  *  shall  lade  ftie  same  on  board  any  ship  or  vessel, 
without,  at  the  time  of  such  lading,  giving  to  the  master, 
agent  or  owner  of  the  ship  or  vessel  receiving  the  same^  a 
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note  in  writing,  of  the  true  character  and  value  thereof, 
and  have  the  same  entered  on  the  bill  of  lading  therefor, 
the  master  and  owner  of  said  vessel  shall  not  be  liable  as 
carriers  thereof,  in  any  form  or  manner.  Nor  shall  any 
such  master  or  owner  be  liable  for  any  such  valuable 
goods  beyond  the  value,  and  according  to  the  character 
thereof,  so  notified  and  entered.'*  (Act  of  March  3,  1851, 
§  2.  1  Briffhtlt/'a  Dig.  834.)  In  this  case  the  court  has 
accepted  the  vague  call  for  a  check  for  a  box  called  a 
"money  box,"  and  the  alleged  reply,  in  the  place  of  com- 
pliance with  the  above  positive  statute.  This  will  not  do. 
The  statute  was  intended  to  "  limit  the  liability  of  ship 
owners,"  by  relieving  them  from  the  peril  of  just  such 
parol  testimony  as  has  been  here  given  against  them. 
Buch  ruling  as  has  been  here  made,  if  upheld,  will  be  an 
effectual  repeal  of  one  of  the  most  important  and  salutary 
provisions  of  this  statute.  We  are  aware.it  has  been  held 
that  the  absence  of  this  "note  in  writing'*  will  not  be 
fatal  to  a  plaintiff,  "where  the  true  character  and  value 
have  been  fairly  and  clearly  set  down  on  the  bill  of 
lading ;"  but  no  case  can  be  found  where  a  plaintift^  know- 
ing the  character  and  value,  has  been  permitted  to  recover 
where  he  did  not  communicate  that  knowledge.  {Watt" 
son  V.  Marks,  2  Am.  L,  B,  157,  cited  in  1  Brightly' $  Dig. 
834,  note  b.)  This  point,  and  the  considerations  in  its 
support,  lend  additional  force  to  the  first  point  above 
stated.  How  is  it  possible  to  uphold  this  judgment,  in 
the  face  of  the  persistent  ruling  that  the  act  of  1851  had 
no  application  in  this  case  ? 

IV.  Aside  from  the  rights  secured  to  the  defendant  by 
the  act  of  March  3, 1851 ;  and  bringing  the  case  to  the 
test  of  the  common  law  as  administered  by  the  courts  of 
this  State,  we  fail  to  see  how  the  ruling  admitting  the  con- 
versation had  at  Clayton,  between  the  captain,  the  engineer 
and  the  fireman,  can  be  upheld.  If  the  defendant  is  liable 
for  the  careless  act  of  the  men  on  the  boat,  it  is  the  act 
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itself,  and  not  prior  talk  about  it,  that  creates  the  liability. 
Suppose  these  men  did  declare,  half  a  day  before  the  dis- 
aster, that  their  purpose  was  to  do  a  particular  careless 
act.  Then  suppose  the  disaster  followed,  and  there  is  no 
proof  as  to  what  caused  it,  is  it  to  be  tolerated  that  that 
talk  of  the  employees  may  bo  given  in  evidence  as  the 
confession  of  the  defendant — distant  from  there  a  thousand 
miles — that  the  disaster  was  caused  by  the  careless  act  so 
declared  to  be  in  contemplation  ?  The  evidence  was,  as 
the  court  cannot  fail  to  perceive,  very  damaging  on  a  jury 
trial.  It  was,. as  we  submit,  clearly  incompetent.  For  this 
erroneous  ruling,  alone,  the  judgment  should  be  reversed. 

V.  We  think  it  has  already  been  conclusively  shown, 
that  the  ship  owner  is  not  liable  for  any  misconduct  of 
the  master  or  mariners,  in  which  misconduct  such  owner 
does  not  participate  personally.  Such  is  the  act  of  March 
3,  1851,  and  such  is  the  express  letter  of  the  decision  of 
the  United  States  Supreme  Court  already  cited.  Still,  the 
reason  assigned  by  the  court  for  admitting  the  conversation 
had  at  Clayton,  is  that  '^  it  aliords  the  presumption  that 
the  man  was  negligent  about  the  thing  itself."  We  sub- 
mit that  in  any  aspect  of  the  case  this  is  fatally  erroneous. 
(See  Act  of  March  3,  1851,  §  1 ;  1  Brightly' %  Digest,  834; 
Walker  v.  The  Trans.  Go.,  3  Wall.  153.) 

VI.  There  is  no  proof  in  the  case  tending  to  show  that 
this  ship  owner  had  any  knowledge  of  the  intoxication 
complained  of,  or  even  any  knowledge  that  any  person  ou 
the  boat  ever  used  intoxicating  drink.  It  was  therefore 
in  no  sense  "misconduct"  in  which  the  owner  "partici- 
pated personally."  Hence  the  court  erred  in  refusing  to 
strike  out  and  withdraw  from  the  consideration  of  the 
jury,  the  evidence  on  the  subject  of  intoxication.  (See 
authorities  cited  under  the  5th  pointy 

VII.  A  carrier  of  passengers  is  never  liable  as  an  insurer. 
He  is  answerable  •  for  negligence  only.  In  charging  the 
jury,  the  court  said :  "  The  plaintiff  is  not  entitled  to  re- 
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cover  damages  for  the  loss  of  his  money,  unless  there  was 
negligence.  As  to  his  property,  other  than  money,  I 
charge  you  as  a  matter  of  law,  he  is  entitled  to  recover, 
because  the  defendant,  as  common  carrier,  is  liable  there- 
for; because,  in  my  judgment,  the  law  of  1851  does  not 
exempt  him  (the  defendant)  from  such  liability,  and  be- 
cause the  loss  was  not  caused  by  the  act  of  God  or  by 
public  enemies.  And  I  charge  you  that,  whether  there 
was  negligence  or  not,  upon  the  evidence  in  this  case,  the 
plaintiff  is  entitled  to  recover  such  damages  as  upon  the' 
evidence  he  has  sustained  to  his  person  in  consequence 
of  that  disaster."  See  2  Greenl  on  Ev.  214,  §  222,  for  a  full 
collection  of  cases  holding  the  liability  of  a  carrier  of 
passengers  as  stated  in  this  point.  Again,  the  court  in 
instructing  the  jury  that  a  carrier  is  in  some  cases  an 
insurer  of  property,  erroneously  illustrates  by  saying  the 
carrier  is  just  as  much  responsible  for  such  property,  *'  as 
for  the  safety  of  the  passenger  himself."  We  think  there 
will  be  no  serious  attempt,  on  this  argument,  to  defend 
these  rulings. 

Vin.  The  force  of  the  7th  point  will  not  be  broken  by 
the  allegation  that  the  jury  found  the  fact  of  negligence ; 
or  that  it  nowhere  appears  that  any  recovery  has  been  had 
for  injury  to  the  plaintiff's  person,  and  hence  that  the 
errors  here  under  discussion  have  not  prejudiced  the  de- 
fendant. To  this  the  answer  is :  1.  It  is  shown  in  the 
statement  that  $777.46  of  the  verdict  is  for  personal  injury. 
2.  The  necessary  influence  upon  the  jury,  of  such  errone- 
ous instructions,  upon  so  important  a  point,  is  to  make 
them  believe  the  fact  of  negligence  a  wholly  unimportant 
matter;  and  thus  lead  them  capriciously  to  find  upon  the 
question  without  any  special  regard  to  the  sufficiency  of 
the  evidence.  3.  As  has  been  shown,  there  is  in  the  whole 
case  hardly  one  word  of  competent  evidence  tending  to 
establish  the  fact  of  negligence,  as  against  this  defendant. 
It  will  hardly  do  to  grope  through  such  mazes  of  error  to 
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the  erroneous  conclusion  of  negligence,  and  then  plead 
these  errors  and  their  result  in  avoidance  of  the  still  greater 
error  of  the'  judge  in  holding  that  the  defendant,  as  a 
carrier  of  passengers,  is  liable  for  personal  injuries  without 
any  proof  of  negligence. 

JS,  0.  JameSy  for  the  appellant. 

(Upon  questions  arising  under  the  constitution  and 
laws  of  the  United  States.) 

This  case  is  exclusively  within  the  jurisdiction  of  the 
fedeml  courts,  because  it  is  a  case  of  admiralty  and  mari- 
time jurisdiction,  in  which  the  common  law  is  incompe- 
tent to  give  a  remedy. 

I.  It  is  a  case  of  admiralty  jurisdiction.  The  admiralty 
jurisdiction  extends  to  all  things  done  upon  or  relating 
to  the  sea,  to  transactions  relating  to  commerce  and  navi« 
gation,  to  damages  and  injuries  upon  the  sea  and  all  mari- 
time contracts,  torts  and  injuries.  (De  Lovio  v.  Boity 
2  OaUison,  468.  Steamboat  Josephine,  39  N.  Y.  22.)  The 
term  "  torts,"  in  admiralty  jurisdiction,  includes  wrongs 
suffered  in  consequence  of  the  negligence  or  malfeasance 
of  others,  where  the  remedy  at  common  law  would  be  an 
action  on  the  case.  (P.  W.  and  B.  B.  B.  Go.  v.  P,  and  ff. 
de  a.  S.  T.  Go,,  23  Bow.  209.)  The  admiralty  jurisdiction 
in  cases  of  tort  depends  entirely  on  locality,  but  the  ex- 
ception which  formerly  existed  in  respect  to  cases  happen- 
ing on  waters  within  the  body  of  a  county  is  no  longer 
permitted  to  prevail.  (Id.  215.  Waring  v.  Clarky  5  Sow, 
464.)  A  passenger  may  recover  in  admiralty  for  personal 
injuries  received  by  the  explosion  of  a  steamboat's  boiler, 
occurring  on  a  river  within  the  body  of  a  county.  {Steamboat 
New  World  v.  King,  16  How.  469.)  The  tociw,  or  territory  of 
maritime  jurisdiction,  where  torts  must  be  committed,  and 
where  business  must  be  transacted,  in  order  to  be  maritime 
in  their  character,  extends  not  only  to  the  main  sea,  but 
to  all  navigable  waters  of  the  United  States,  or  bordering 
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on  the  same,  whether  land-locked  or  open,  salt  or  fresh, 
tide  or  no  tide.  (N,  E.  M,  L  Co.  v.  Dunham,  11  Wallace,  1. 
The  Eagle,  8  id.  15.     The  Genesee  Chief,  12  How.  443.) 

IL  Cases  of  admiralty  jurisdiction  are  exclusively  in 
the  federal  coui*ts,  except  those  in  which  the  common  law 
is  competent  to  give  a  remedy.  The  first  section  of  the 
third  article  of  the  constitution  of  the  United  States  is  as 
follows:  ^*The  judicial  power  of  the  United  States  shall 
be  vested  in  one  Supreme  Court  and  in  such  inferior  courts 
as  the  congress  may  from  time  to  time  ordain  and  estab- 
lish." And  the  first  clause  of  the  second  section  of  the 
same  article  is  in  these  words  :  ^^The  judicial  power  shall 
extend  *  "*"  to  all  cases  of  admiralty  and  maritime 
'jurisdiction. "  It  has  been  decided  that  in  all  cases  to  which 
the  judicial  power  of  the  United  States  extends,  congress 
may  rightfully  vest  that  jurisdiction  exclusively  in  the 
federal  courts.  {The  Moses  Taylor,  4  Wall.  411.  Martin  v. 
Hunter,  1  Wheat  337.)  But  by  the  ninth  section  of  the 
judiciary  act  of  1789,  congress  has  enacted  that  'Hhe  dis- 
trict court  shall  have  exclusive  original  cognizance  of  all 
civil  causes  of  admiralty  and  maritime  jurisdiction,  *  * 
saving  to  suitors  in  all  cases  the  right  to  a  common  law 
remedy  where  the  common  law  is  competent  to  give  it." 
(1  U,  S.  Stat,  at  Large,  pp.  76,  77.)  Under  this  act  the 
courts  hold  that  in  all  cases  of  admiralty  and  maritime 
jurisdiction  where  the  common  law  is  competent  to  give 
a  remedy,  that  remedy  may  be  pursued  either  in  the  State 
or  federal  courts,  as  the  suitor  may  elect  and  the  circum* 
stances  justify.  {The  Belfast,  7  Wall  642.  Leon  v.  Oal- 
ceron,  11  id.  185.)  But  in  all  cases  of  admiralty  and  mar- 
itime jurisdiction,  when  the  common  law  is  not  competent 
to  give  a  remedy,  such  as  proceedings  in  rem,  which  never 
existed  at  common  law,  or  remedies  provided  by  act  of 
congress,  or  cases  where  the  acts  of  congress  have  taken 
away  the  common  law  remedy  and  substituted  a  recovery 
dependant  wholly  upon  the  provisions  of  the  act,  the  juris- 
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diction  is  solely  in  the  district  courts  of  the  United  States, 
exclusive  of  every  other  court,  State  or  national.  {The 
Moses  Taylor,  4  WaU.  411.  The  Mine  v.  Trevor,  Id,  555. 
The  Belfast,  7  id.  624.  Leon  v.  Oalceron,  11  id.  185.  Steam- 
boat Josephine,  39  N.  Y.  25.)  The  act  of  1845,  extending 
the  admiralty  jurisdiction  over  the  lakes  and  navigable 
waters  connecting  the  same,  (5  U.  S.  Laws,  726,)  was 
passed  under  a  mistake  as  to  the  character  and  extent  of 
admiralty  jurisdiction,  and  is  inoperative.  (The  Eagle, 
8  Wall,  15.)  Unless,  therefore,  there  is  a  case  where  the 
common  law  is  competent  to  give  the  remedy,  the  State 
court  has  no  jurisdiction  over  it. 

in.  In  this  case  the  common  law  was  never  competent 
to  give  a  remedy.  The  defendant  is  a  foreign  corporation. 
At  common  law  a  foreign  corporation  was  a  nonentity. 
The  courts  of  this  State  had  no  common  law  jurisdiction 
over  or  power  to  render  judgments  in  personam  against  it 
The  proceeding  against  a  foreign  corporation,  though 
termed  an  action,  is  merely  a  proceeding  in-  rem ;  and  it 
can  be  instituted  by  the  persons  and  for  the  causes  pre- 
scribed by  the  statutes  of  this  State.  (  Whitehead  v.  B,  and 
L.  B.  B.  Co.,  18  Hofv.  Pr.  232,  233.  2  B.  S,  459.  Code, 
§  427.)  It  may  be  said  that  in  such  cases  if  there  is  a 
voluntary  appearance  by  the  defendant,  the  common  law 
can  give  a  remedy.  This  may  be  true,  but  unless  there  is 
a  voluntary  appearance  the  common  law  is  wholly  incom- 
petent. Hence  the  case  is  not  within  the  exception  in  the 
act  of  congress,  which  saves  only  those  remedies  which 
the  common  law  of  itself  is  competent  to  give,  unaided 
by  any  statute,  or  the  adventitious  circumstances  of  a  vol- 
untary appearance. 

IV.  The  common  law  remedy  in  these  cases,  against  the 
owner  of  the  vessel,  is  taken  away  by  the  act  of  congress  of 
March  3, 1851.  (9  U,  8,  Stat,  at  Large,  635.)  The  decision 
of  the  Supreme  Court  of  the  United  States  in  the  case  of 
the  Lexington,  a  steamer  belonging  to  the  New  Jersey 
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Steam  Navigation  Company,  which  was  burned  on  Long 
Island  Sound  in  1840,  led  to  this  act  of  1851.  That  de- 
cision  was  rendered  at  the  January  term,  1848 ;  and  the 
corporation  which  owned  the  vessel  was  there  held  liable 
for  the  loss  of  about  $18,000  in  specie,  shipped  on  board. 
The  case  was  in  many  respects  similar  to  this.  (N.  J,  Steam 
Nov,  Co.  V.  Merchants'  Banh^  6  IIow.  344.)  To  take  away 
this  common  law  liability  of  the  owner  of  the  vessel,  con- 
gress passed  this  act  of  March  3,  1851,  modeled  upon  53 
Geo.  Ill,  cap.  159,  which  had  been  enacted  in  1812,  for 
a  precisely  similar  purpose.  {Moore  v.  Am.  Trans,  Co,^  24t 
Bow,  1.  Walker  v.  The  Trans.  Co,,  3  Wall  150.)  The 
Supreme  Court  of  the  United  States  have  decided  that  this 
act  applies  to  the  propellers  of  the  transportation  com- 
panies navigating  the  great  lakes.  That  the  exception 
contained  in  the  seventh  section  has  no  application  to  them. 
{Id.)  And  it  has  also  decided  that  the  first  section  ex- 
empts the  owner,  in  cases  of  loss  by  fire,  from  all  liability 
for  the  negligence  or  misconduct  of  his  agents,  servants 
and  employees,  in  which  he  does  not  participate  personally. 
( Walker  v.  The  Trans.  Co,,  3  Wall  150.)  It  is  clear  that 
this  act  has  accomplished  the  purpose  intended,  and  wholly 
destroyed  the  common  law  liability  of  the  owner ;  and, 
necessarily,  the  common  law  remedy  falls  with  the  liability 
upon  which  it  depended.  The  owner  is  no  longer  liable 
as  at  common  law  for  all  losses  except  those  which  occur 
by  act  of  God  or  the  public  enemy.  He  is  not  liable  as  a 
carrier  in  any  form  or  manner  for  money  lost,  unless  the 
requirements  of  the  second  section  of  the  act  are  complied 
with.  He  is  not  liable  for  any  loss  of  goods  or  merchan- 
dise by  fire,  unless  the  fire  is  caused  by  his  personal  design 
or  personal  neglect.  And  by  the  third  section  of  the  act 
he  is  not  liable  "  for  any  act,  matter  or  thing,  loss,  damage 
or  forfeiture,  done,  occasioned  or  incurred,"  without  his 
"  privity  or  knowledge,"  beyond  his  interest  in  the  value 
of  the  vessel  and  the  freight  pending.     And,  even  then. 
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when  several  owners  of  property  suffer  in  the  loss,  and  tfae 
value  of  the  vessel  and  freight  is  not  sufficient  to  pay  all, 
as  is  the  case  here,  then  by  the  fourth  section  of  the  act, 
the  owner  has  the  privilege  of  surrendering  his  interest  in 
the  vessel  and  freight  to  a  trustee,  to  be  appointed  by 
the  court  for  that  purpose,  and  thereupon  all  claims  and 
proceedings  against  the  owner  cease.  The  suits  are  then 
all  changed  into  proceedings  in  rem. 

Since  the  passage  of  this  act  the  common  law  remedy 
i^ainst  the  owner  has  ceased  to  exist.  And  as  the  ninth 
section  of  the  judiciary  act  of  1789  has  vested  the  jurisdic- 
tion of  this  case  exclusively  in  the  district  court,  saving 
only  the  common  law  remedy,  when  the  common  law  is 
competent  to  give  it,  the  case  is  no  longer  within  the  ex- 
ceptioU)  and  the  State  courts  have  no  jurisdiction  over  it 

Of  necessity,  the  jurisdiction  of  this  case,  since  the  pass- 
age of  this  act,  is  exclusive  in  the  federal  courts.  The 
judicial  power  of  the  federal  courts  extends  to  all  cases 
arising  under  the  laws  of  the  United  States.  (Const  art.  3, 
§  2.)  It  is  plain  that  if  a  concurrent  jurisdiction  is  to  be 
exercised  by  the  State  courts,  they  have  either  got  to 
administer  this  act  of  congress,  or  else  deprive  the  ship 
owner  of  the  protection  which  it  affords.  They  certainly 
cannot  strike  down  this  shield  which  the  federal  laws  have 
interposed  for  his  security.  And  it  is  clear  that  they  can- 
not administer  this  act.  For,  assuming  that  several  per- 
sons who  sufi'er  in  the  loss  bring  actions  in  the  courts  for 
as  many  different  States,  how  is  the  owner  to  avail  him- 
self of  the  privileges  given  him  by  this  act ;  which  court  is 
to  appoint  the  trustee ;  and  how  are  the  several  suitors  to 
proceed  after  the  trustee  is  appointed  and  all  proceedings 
against  the  owners  have  thereby  ceased?  Plainly,  this 
theory  of  concurrent  jurisdiction  of  cases  under  this  act  in 
the  State  courts  leads  to  manifest  absurdity. 

V.  The  inspection  act  of  August  30,  1853^  section  30, 
does  not  restore  the  common  law  remedy.     On  the  30th 
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day  of  August,  1852,  congress  passed  ^^  An  act  to  amend  an 
act  to  provide  for  the  better  security  of  the  lives  of  passen* 
gers  on  board  of  vessels  propelled  in  whole  or  in  part  by 
steam/'  generally  known  as  the  steamboat  inspection  act, 
whereby,  after  providing  for  the  manner  of  construction, 
equipment  and  inspection  of  passenger  boats  propelled  by 
steam,  it  was  enacted  as  follows :  Section  30.  ^' And  be  it 
further  enacted,  that  whenever  damage  is  sustained  by  any 
passenger  or  his  baggage,  from  explosion,  fire,  collision, 
or  other  cause,  the  master  and  the  owner  of  such  vessel, 
or  either  of  them,  and  the  vessel,  shall  be  liable  to  each 
and  every  person  so  injured,  to  the  full  amount  of  damage, 
if  it  happens  through  any  neglect  to  comply  with  the  pro* 
visions  of  law  herein  prescribed,  or  through  known  defects 
or  imperfections  of  the  steaming  apparatus ;  and  any  per- 
son sustaining  injuries  through  the  carelessness,  negligence 
or  willful  misconduct  of  an  engineer  or  pilot,  or  their 
neglect  or  refusal  to  obey  the  provisions  of  law  herein  pre- 
scribed as  to  navigating  such  steamers,  may  sue  such 
engineer  or  pilot,  and  recover  damages  for  any  such  injury, 
caused,  as  aforesaid,  by  any  such  engineer  or  pilot" 
Section  44.  "And  be  it  further  enacted,  that  all  parts  of 
laws  heretofore  made,  which  are  suspended  by  and  are 
inconsistent  with  this  act,  are  hereby  repealed."  (10 
U.  S,  Stat  at  Large,  72.)  This  act  is  confined  to  the 
damages  sustained  by  the  passenger,  or  his  baggage,  and 
has  no  application  to  money  or  other  property  not  included 
by  the  term  "  baggage,"  put  onboard  the  steamer;  and 
hence,  if  applicable  at  all  to  this  case,  is  applicable  only  to 
the  claim  which  is  made  for  personal  injuries  and  loss  of 
baggage.  But  it  is  plain  that  the  remedy  under  this  act  is 
not  a  common  law  remedy.  It  depends  wholly  on  the 
terms  of  the  act ;  and  hence  the  federal  courts  have  ex- 
clusive jurisdiction  of  cases  arising  under  it.  Here  there 
is  no  proof  made  that  the  damage  happened  through  any 
neglect  to  comply  with  the  provisions  of  the  inspection 
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act,  or  through  known  defects,  or  imperfections  in  the 
steaming  apparatus.  So  such  question  was  submitted  to 
the  jury ;  and  no  finding  made  by  them  in  regard  to  it. 
The  proof,  on  the  contrary,  showed  that  the  inspection  act 
was  complied  with.  But  if  this  were  otherwise,  it  would 
not  give  jurisdi^ition  to  the  State  courts,  for  they  have 
jurisdiction  only  to  award  remedies  in  cases  where  the 
common  law  is  competent  to  give  them,  not  in  cases  aris- 
ing under,  or  dependent  on,  the  laws  of  the  United  States. 

VI.  Errors  in  the  charge  and  refusals.  The  charge  that 
the  defendant  was  liable  for  the  chattels,  as  a  common  car- 
rier ;  that  it  was  liable  for  the  money  on  proof  of  negli- 
gence ;  that  it  was  liable  for  the  plaintifi"s  injuries  without 
proof  of  negligence ;  that  the  act  of  March  3,  1851,  had 
nothing  to  do  with  the  case ;  and  the  refusals  to  charge 
that  the  propeller  came  under  the  provisions  of  the  said 
act;  and  the  refusal  to  charge  that  the  defendant  was  not 
liable  except  as  provided  by  said  act,  were  each  and  all 
erroneous,  and  in  direct  conflict  with  the  decisions  of  the 
Supreme  Court  of  the  United  States  in  similar  cases. 
(Moore  v.  Am,  Trans.  Co,^  24  How.  1.  Walker  v.  The  Trans. 
Go.y  3  WaU,  150.)  The  judgment  must,  therefore,  be 
reversed.  But  as  the  case  is  one  of  which  the  State  courts 
have  no  jurisdiction,  the  order,  instead  of  granting  a  new 
trial,  should  dismiss  the  complaint. 

Since  the  foregoing  points  were  prepared,  the  case  of 
Brookman  v.  Hamillj  (43  N.  Y.  554,)  has  been  published, 
in  which  the  Court  of  Appeals  holds  that  whenever  admi- 
ralty jurisdiction  exists  over  the  subject  matter  of  the  con- 
troversy, it  is  exclusive,  subject  only  to  the  proviso  in  the 
act  of  1789,  which  saves  to  suitors  the  right  to  a  common 
law  remedy  in  cases  where  the  common  law  is  competent 
to  give  it.  And  that  the  exclusive  character  of  this  juris- 
diction is  not  confined  by  said  act  to  maritime  liens,  but 
extends  fo  all  civil  causes  of  admiralty  and  maritime  juris- 
diction.   {Pages  561,  562.)    It  also  holds  that  the  question 
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of  jarisdictioQ  may  be  raised  for  the  first  time  on  appeal, 
and  on  it  appearing  that  no  jurisdiction  exists^  final  judg- 
ment of  nonsuit  must  be  given.  {Pages  564,  565.)  At 
pages  558,  559,  Judge  Rapallo  mentions  a  class  of  cases, 
\?ith  reference  to  vessels  navigating  the  lakes  and  rivers, 
in  which  State  jurisdiction  is  preserved  by  the  act  of  Feb- 
ruary 26, 1845.  The  learned  judge  overlooks  the  fact  that, 
by  the  decision  of  the  Supreme  Court,  in  The  Eagle, 
(8  Wall.  15,)  this  act  of  1845  was  declared  inoperative  and 
of  no  effect,  and  the  distinction  between  admiralty  cases 
on  the  lakes,  within  said  act,  and  admiralty  cases  elsewhere, 
was  declared  no  longer  to  exist.  As  this  decision  is  not 
mentioned  in  the  opinion,  and  is  more  recent  than  any  de- 
cision of  the  Supreme  Court  cited  by  the  learned  judge, 
it  is  to  be  presumed  his  attention  was  not  called  to  it. 

See  also  the  decision  in  Beard  v.  Daly^  just  rendered,  at 
general  term  of  third  department,  at  Schenectady,  Novem- 
ber, 1871. 

John  F,  Seymour  and  F,  Keman^  for  the  respondent. 

I.  The  rulings  of  the  court,  to  the  admission  and  ex- 
clusion of  testimony,  which  were  excepted  to,  were  right. 
Those  exceptions  were  not  well  taken,  and  show  no  good 
reason  for  compelling  another  trial  of  the  case.  The  act 
of  1851  has  no  application  to  this  case.  1.  The  contract 
was  made  in  Montreal,  where  no  such  limitation  was 
claimed,  and  there  is  no  evidence  of  the  existence  of  such 
a  law  there.  (  Whitfard,  admWy  jf (?.,  v.  The  Panama  R.  B. 
Co.^  23  N,  Y.  465.)  2.  The  respondent  was  not  a  shipper, 
within  the  intent  and  meaning  of  the  act  of  1851.  3.  That 
act  did  not  apply  to  this  vessel,  which,  at  this  time,  was 
used  in  river  navigation.  (1  Brightly's  Dig.  835,  §§  56,  57.) 
4.  Section  5  of  that  act  was  not  intended  to  permit  the 
owners  of  vessels  to  be  guilty  of  actual  negligence,  without 
thereby  incurring  liability,  but  only  to  relieve  them  from 
the  liability  of  carriers,  which  is  a  liability  without  any 
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negligence  on  their  part  6.  If  the  owners  of  vesaels 
intend  to  avail  themselves  of  such  a  special  limitation  of 
liability^  they  must  plead  it  The  only  issue  of  limitation 
of  liability  presented  in  the  answer  of  the  appellant,  is  the 
allegation  of  an  actual  agreement  at  Brockville,  at  the 
time  of  the  exchange  of  tickets.  This  was  disproved. 
6.  The  other  issues,  which  were  of  actual  negligence, 
having  been  subsequently  found  by  the  jury  against 
the  appellant,  it  cannot  shelter  itself  under  an  act  which 
only  relieved  it  from  liability  where  there  was  no  neg- 
ligence* 

n.  The  appellant's  exceptions  to  the  judge's  charge  to 
the  jury  were  not  well  taken.  There  were  two  exceptions 
to  the  charge.  The  first  exception  was  based  upon  the 
assumption  that  he  had  charged,  that  the  St  Lawrence, 
and  the  place  where  the  accident  occurred,  are  not  within 
the  protection  of  the  act  of  1851.  This  assumption  was 
not  warranted,  and  no  such  charge  is  found  in  the  case. 
The  second  exception  to  the  charge  was  on  the  theory  that 
the  judge  had  charged  the  jury  that  the  defendant  was 
liable  for  the  loss  of  the  plaintiff's  property,  other  than 
money,  and  for  the  personal  injury  to  the  plaintifiF,  without 
proof  of  negligence,  (a.)  This  exception  had  no  footing. 
The  judge  had,  before  then,  submitted  to  the  jury  four 
written  questions,  to  which  an  affirmative  answer  could 
not  be  made  without  a  finding  of  the  fact  of  negligence, 
covering  all  the  plaintifi:''s  property,  and  all  his  injuries, 
including  those  embraced  in  the  appellant's  exception ; 
and  the  appellant's  exception  is  met  by  this  finding  of 
actual  negligence.  Again,  the  judge,  in  accordance  with 
the  appellant's  request,  also  charged  the  jury  in  these 
words:  "The  jury  are  to  judge  of  all  the  circumstances 
proved  on  both  sides,  and  then  say  whether  or  not  it  is 
established,  that  the  fire  happened  by  fault  of  the  defend- 
ant or  not."  (6.)  It  was  not  true  that  the  judge  so  charged 
as  to  property.     He  charged,  that  unless  there  was  negli- 
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gence  on  the  part  of  the  defendant,  the  plaintiff  could  only 
recover  for  the  ordinary  baggage  of  a  traveller.  {Rowland 
V.  WiUetU,  9N.  Y.  171,  174.  8  Wend.  109,  111.)  (c.)  As- 
saming  the  actx>f  congress  of  1851  applies  to  this  case,  it 
is  a  conclusive  answer  to  any  claim  of  exemption  under 
this  act,  that  all  the  proofs  of  negligence  required  under 
it  were  givep,  and  so  found  by  the  jury.  (1  Brightlyy  834, 
§  49.)  (d.)  The  30th  section  of  the  act  of  congress  of 
1852,  provides  that  whenever  damage  is  sustained  by  any 
passenger,  or  his  baggage,  from  fire,  the  owner  of  the 
vessel  shall  be  liable  to  each  person  so  injured,  to  the  full 
amount  of  damage,  if  it  happens  through  any  neglect  to 
comply  with  the  provisions  of  that  act,  or  through  known 
defects,  or  imperfections,  of  the  steaming  apparatus,  or 
hull.  (1  Brightly,  858,  §  57 ;  aUo  §§  13, 14, 15, 16,  pp.  849, 
850.)  This  act  applies  to  this  case.  (Pages  848,  849, 
§§  8,  11,  12.)  It  was  proved  that  the  damage  to  the 
person  and  baggage  of  the  respondent  was  occasioned  by 
neglect  to  comply  with  the  provisions  of  the  act. 

HL  The  refusal  of  the  judge  to  charge  the  jury  the  ten 
written  propositions,  as  requested  by  the  appellant's  coun- 
sel, was  right,  (a.)  Four  of  these  propositions,  namely, 
the  4th,  6th,  7th  and  9th,  he  charged  as  a  whole,  except 
that  he  held  that  the  act  of  1851  made  no  difference  in  the 
determination  of  the  question  in  the  4th  and  9th,  he 
having  charged,  in  both  of  those,  that  the  appellant  was 
not  liable  unless  guilty  of  negligence.  (6.)  The  other 
propositions  were  so  framed  that  he  could  not  charge  them 
as  a  whole,  consistently  with  the  law  and  facts  of  the  case. 
(Carpenter  v.  StUweU,  1  Kern.  61.)  Proposition  No.  1  was 
unwarranted,  because,  1.  That  no  such  exemption  is  set  up 
in  the  appellant's  answer,  or  by  notice.  (Redfield  on 
Negligence,)  The  issues  are  inconsistent  with  such  a  de- 
fense. 2.  That  the  contract  was  made  with  a  foreigner  at 
Montreal,  where  no  such  law  prevails,  as  to  the  lakes  or 
river  St.  Lawrence.     ( Whitford,  admin'ry  v,  Panama  E.  B. 
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Co.,  23  N.  Y.  465.  Merchants'  Bank  v.  Spalding,  9  id.  58.) 
3.  That  the  fire  commenced  in  the  St.  Lawrence,  between 
ports,  where  the  ap{)ellant8  were  present  by  agents. 
(1  Brightly,  835,  §  56.)  4.  The  act  of  1851  does  not  relate 
to  the  carriers  of  passengers,  but  to  carriers  of  freight 
(1  Brightly,  834,  §  49.)  5.  That  the  30th  section  of  the 
subsequent  act  of  1852,  overrules  that  of  1851,  by  provid- 
ing that  owners  of  vessels  shall  be  liable  for  personal  in- 
juries, and  to  the  full  amount  of  baggage,  for  any  neglect 
to  comply  with  its  provisions,  whether  that  be  the  neglect 
of  the  owners,  or  others.  In  this  case  the  respondent 
averred  and  proved,  and  the  jury  found  the  appellant 
guilty  of  the  neglect.  (1  Brightly,  858,  §  57.)  6.  That 
all  the  property  the  respondent  had  on  board,  except 
money,  was  properly  baggage,  and  was  so  considered  by 
the  terms  of  the  Montreal  ticket,  allowing  1000  pounds 
of  baggage,  given  to  a  party  known  to  the  appellant's 
agent  to  be  moving  to  the  west  with  his  family.  The 
proper  amount  of  baggage  varies  with  the  circumstances 
of  each  case.  {Merrill  v.  Orinnell,  30  N,  T,  594.  Nevens 
v.  Bay  State  Steam.  Co.,  4  Bosto.  225.  The  H,  M.  Wright, 
1  Newb.  Adm,,  494.)  It  is  competent  for  the  parties  to 
agree  to  the  amount  of  baggage  by  weight,  as  in  this  case. 
{Gurley  v.  Newton,  10  How.  Pr.  490.)  7.  The  request  to 
charge  in  this  first  proposition  is  too  broad,  and  was 
therefore  properly  refused.  {Carpenter  v.  Stilwellj  1  Kern. 
61.)  8.  The  judge  having,  before  then,  submitted  to  the 
jury  written  questions,  whether  all  the  property  of  the 
respondent,  shipped  on  board  the  "  Wisconsin,*'  was,  or 
was  not,  destroyed  by  the  neglect  of  the  appellant,  cover- 
ing the  whole  question  of  neglect  in  proposition  No.  1, 
and  the  jury  having  passed  upon  that  very  question,  all 
possible  error  was  cured,  and  the  finding  of  the  jury  on 
that  precise  point  takes  away  all  pretext  for  a  new  trial, 
in  order  to  have  them  again  pass  upon  the  question  of 
neglect.    If  any  error  was  committed  in  refusing  to  charge, 
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it  was  cured  by  the  finding  of  the  jury,  that  all  loss  and 
damages  which  happened  to  all  goods  and  baggage  of  the 
respondent,  taken  on  board  the  appellant's  propeller,  was 
through  the  actual  neglect  of  the  appellant,  thus  taking 
away  the  foundation  of  that  proposition,  which  was,  that 
the  fire  happened  without  the  design,  or  neglect,  of  the 
appellant.  Upon  proposition  8th,  the  judge  charged  the 
jury,  that  if  the  loss  of  thfe  money  did  not  occur  through 
the  negligence  of  the  appellant,  the  respondent  could  not 
recover  for  it.  The  judge  had,  before  then,  charged  the 
same  thing,  in  addition  to  submitting  to  the  jury  the 
written  question,  whether  or  not  that  money  was  lost 
through  the  appellant's  negligence.  It  could  make  no 
difference  then,  whether  the  act  of  1851  applied  or  not. 
The  actual  negligence  took  the  case  out  from  under  that 
act.  This  is  practically  conceded  in  the  Ist,  2d,  3d,  4th, 
8th  and  9th  propositions,  each  one  of  which  contains  an 
exception  against  the  appellant,  in  case  negligence,  or 
design,  is  found  against  the  company.  This  is  not  the 
case  of  a  merchant  who  sends  a  box  on  board  ship  without 
giving  notice  of  its  contents,  but  of  a  passenger  who  comes 
on  board  with  his  baggage,  and  gives  all  the  notice  in  his 
power.  The  act  of  1851  relieves  against  liability  as  car- 
riers only,  which  is  a  liability  without  negligence.  It 
does  not  relieve  the  appellant  from  liability  for  negligence,- 
such  as  was  proved  and  found  against  the  appellant  in 
this  case.  {Wright  v.  Norwich  and  N,  T.  Transp.  Co.j 
V.  8.  Circuit  Court  for  District  of  Conn.y  decision  of  Wood- 
*"H^j  <^'  S^^  Wells  V.  Steam  Navigation  Go.^  4  SeldeUy  375. 
Sherman  &  Bedfield  on  Negligenccy  352,  §  10.) 

ly.  The  act  of  March  3,  1857,  does  not  exempt  the 
owners  of  a  vessel  from  liability  when  the  "  fire  is  caused 
by  the  design,  or  neglect,  of  such  owner,  or  owners;" 
and  the  question  of  fact  as  to  negligence  on  the  part  of 
the  appellant  having  been  submitted  to  the  jury  upon  the 
proofs  presented  by  both  parties,  and  having  been  found 
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1>y  the  jury  agaiDst  the  appellant,  that  qnestion  is  defin- 
itely settled,  and  with  it  the  question  of  liability. 

V.  The  rulings  of  the  justice  were  correct.  No  error 
was  committed  on  the  trial,  and  the  judgment  is  just  and 
equitable,  and  should  be  affirmed. 

By  the  Courts  Taloott,  J.  The  defendant  is  an  Ohio 
corporation,  sued  as  the  owner  of  the  propeller  Wisconmn, 
which  was  an  American  vessel,  enrolled  and  licensed  for 
the  coasting  trade,  and  which  took  fire  on  the  evening  of 
the  2l8t  of  May,  1867,  was  run  upon  Grenadier  Island,  in 
Lake  Ontario,  and  burned  to  the  water's  edge.  The  ves- 
sel was  one  of  a  line  owned  by  the  defendant,  engaged  in 
the  transportation  of  passengers  and  freight  between  Og- 
densburgh,  in  the  State  of  New  York,  and  intermediate 
ports,  and  Chicago. 

The  fire  is  assumed  to  have  occurred  on  Lake  Ontario, 
within  the  territorial  limits  of  the  county  of  JeflTerson,  in 
the  State  of  New  York,  it  being  so  alleged  by  the  plain- 
tifi*  in  his  complaint,  and  substantially  admitted  in  the 
answer.  The  plaintiff,  with  his  family,  was  a  passenger 
upon  the  vessel,  at  the  time  of  her  destruction,  and  had 
with  him  his  household  furniture  and  other  property,  and 
a  large  amount  of  money,  in  United  States  legal  tender 
notes  and  specie.  He  had  been  a  resident  of  Lower  Can- 
ada, and  was,  with  his  family  and  all  his  property,  on  his 
route  emigrating  to  the  State  of  Missouri,  As  a  result  of 
the  destruction  of  the  vessel,  the  plaintiff's  wife  and  four 
of  his  children  were  drowned,  and  all  his  property  was 
destroyed,  except  a  trifling  amount  consisting  of  melted 
specie,  afterwards  recovered  from  the  hull  of  the  vessel, 
and  the  plaintiff  himself  received  some  personal  injury. 
The  plaintiff  made  the  contract  for  the  transportation  of 
himself  and  his  family  and  property,  with  an  agent  of  the 
defendant,  stationed  at  Montreal,  and  the  contract  was 
for  the  transportation  from  Ogdensburgh  to  Chicago.    The 
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pltitntiff,  however,  for  his  own  convenience,  went  upon  the 
vt'dsel,  with  his  family  and  property,  at  Brockville,  a  Can- 
adian port,  at  which  the  vessel  touched  on  its  route,  after 
leaving  Ogdensburgh. 

The  action  was  brought  to  recover  damages  for  the  de- 
struction of  the  property  of  the  plaintiff,  and  the  injury  to 
his  person,  and  the  plaintiff  had  a  verdict  for  f  7300,  which 
was  the  amount  the  jury,  as  it  must  be  assumed,  fixed  as 
the  value  of  his  property  destroyed,  including  $4000  in 
United  States  legal  tender  notes,  and  the  damage  sus- 
tained by  the  plaintiff  from  his  personal  injury. 

The  voluminous  case  and  bill  of  exceptions  contains 
numerous  exceptions  to  the  rulings  of  the  court  in  relation 
to  the  admissibility  of  evidence,  and  to  the  rulings  of  the 
court  on  questions  of  law,  most  of  which  it  is  unnecessary 
to  consider.  The  fundamental  question  presented,  is  as 
to  the  effect  upon  the  case  of  the  legislation  of  congress. 
The  defendant,  at  various  stages  of  the  case,  and  in  vari- 
ous forms,  sought  to  invoke  the  application  of  the  act  of 
congress  of  March  3,  1851,  entitled  ^^  An  act  to  limit  the 
liability  of  ship  owners,  and  for  other  purposes."  The 
court,  however,  ruled  that  the  act  in  question  had  no  ap- 
plication to  the  case,  apparently  upon  the  ground  that  the 
action  was  for  negligence,  and  was  sought  to  be  main- 
tained by  proof  of  negligence.  The  ruling  was  in  effect 
that  if  the  jury  should  be  satisfied  that  the  fire  and  loss 
were  attributable  to  negligence,  whether  of  the  owners,  or 
their  servants,  the  master  and  mariners,  then  the  act  had 
no  application  to  the  case,  and  tiie  defendant  was  liable  as 
a  common  carrier,  upon  the  principles  of  the  common 
law ;  and  much  evidence  was  admitted  touching  the  in« 
toxication  and  other  conduct  of  the  master  and  hands  upon 
the  voyage,  and  at  the  time  of  the  disaster. 

The  act  of  congress  of  1851,  referred  to,  provides,  in 
the  first  section,  that  "  no  owner  or  owners  of  any  ship  or 
vessel  shall  be  subject  or  liable  to  answer  for,  or  make 
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good  to  any  one  or  more  persons,  any  loss  or  damage 
which  may  happen  to  any  goods  or  merchandise,  whatso- 
ever, which  shall  be  shipped,  taken  in  or  put  on  board  any 
such  ship  or  vessel,  by  reason  or  by  means  of  any  fire  hap- 
pening to  or  on  board  the  said  ship  or  vessel  unJess  9uch 
fire  18  caused  by  the  design  or  neglect  of  such  owner  or  oumers." 

The  third  section  of  the  same  act  provides  that  the  liabil- 
ity of  the  owner  or  owners  of  any  ship  or  vessel,  "  for  any 
act,  matter  or  thing,  loss,  damage  or  forfeiture,  done,  occa- 
sioned or  incurred,  without  the  privity  or  knowledge  of 
such  owner  or  owners,  shall  in  no  case  exceed  the  amount 
or  value  of  the  interest  of  such  owner  or  owners,  respect- 
ively, in  such  ship  or  vessel,  and  her  freight  then  pending." 

By  the  sixth  section  of  the  act  it  is  provided  "  that  noth- 
ing in  the  preceding  sections  shall  be  construed  to  take  away 
or  aftect  the  remedies  to  which  any  party  may  be  entitled 
against  the  master^  officers  or  marinerSj  for  or  on  account 
of  any  embezzlement,  injury,  loss  or  destruction  of  goods, 
wares,  merchandise,  or  other  property  put  on  board  any 
ship  or  vessel,  or  on  account  of  any  negligence,  fraud,  or 
other  malversation  of  such  master,  officers,  or  mariners, 
respectively." 

The  seventh  section  of  the  act  provides  that  the  act  shall 
Bot  apply  to  the  owner  or  owners  "of  any  canal  boat,  barge, 
or  lighter,  or  to  any  vessel  of  any  description  whatever 
used  on  rivers  or  inland  navigation." 

The  claim  of  the  defendant  is,  to  exemption  arising 
under  an  act  of  congress.  The  Supreme  Court  of  the 
United  States  is  the  ultimate  arbiter  of  the  question,  where 
the  claim  is  denied,  and  its  decisions  upon  the  subject  are 
binding  and  conclusive  upon  the  State  courts.  The  ques- 
tions arising  as  to  the  applicability  to  the  case  at  bar, 
having  been  distinctly  decided  in  the  Supreme  Court  of 
the  United  States,  it  will  be  necessary,  in  this  court,  only 
to  refer  briefly  to  those  decisions. 

That  the  act  of  1851  does  not  apply  to  vessels  of  the 
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character  of,  and  engaged  in  the  navigation  and  business 
in  which  the  propeller  Wisconsin  was  engaged,  notwith- 
standing the  exception  of  certain  vessels  by  the  seventh 
section,  was  distinctly  decided  in  the  case  of  Moore  v.  The 
American  Transp,  Co.j  (24  How,  TJ,  8.  1.)  It  was  reiterated 
iu  Walker  v.  The  Transportion  Company,  (3  Wall  150.) 

The  plaintiff,  in  his  complaint,  alleged  divers  acts  of 
negligence  and  misconduct  on  the  part  of  the  master, 
officers  and  crew  of  the  vessel,  and  divers  misrepresenta- 
tions by  the  defendants'  agent  at  Montreal,  concerning 
the  seaworthiness  and  qualities  of  the  vessel,  and,  against 
the  objection  of  the  defendant,  gave  a  variety  of  evidence 
tending  to  show  that  the  fire  and  the  Ipss  thereby  occa- 
sioned, occurred  and  was  greatly  aggravated  by  the  want 
of  skill,  negligence  and  misconduct  of  the  officers  and 
crew,  upon  the  voyage. 

Apparently,  the  learned  justice,  at  the  circuit,  applied 
to  the  act  of  1851  ^the  common  law  rule,  that  the  act  or 
neglect  of  the  agent,  within  the  scope  of  his  employment, 
is  the  act  or  neglect  of  the  principal,  and  considered  the 
statute  as  having  been  designed  only  to  relieve  the  own- 
ers of  vessels,  as  carriers,  from  their  common  law  liability 
as  insurers,  against  all  except  the  act  of  God  or  public 
enemies.  He  held  that  the  act  did  not  apply  to  a  case 
where  actual  negligence  on  the  part  of  the  owner,  or  any 
of  his  servants  or  agents,  was  relied  upon ;  and  that  the 
words  of  the  first  section,  '^  unless  said  fire  is  caused  by 
the  design  or  neglect  of  such  owner  or  owners,"  embraced 
the  design  or  neglect  of  the  agents,  servants  and  employ- 
ees of  the  owners.  Although  this  might,  upon  the  first 
impression,  seem  to  be  the  reasonable  and  just  construe^ 
tion  of  the  language  in  question,  the  ruling  must  have 
been  otherwise,  had  the  attention  of  the  court  been  called 
to  the  case  before  referred  to,  of  Walker  v.  The  Transport^ 
ation  Company,  (3  WaV^  150.)    In  that  case  the  precise 
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point  was  presented  and  adjudicated.  The*  substance  of 
the  decision  being  thus  summed  up  in  the  opinion  deliv- 
ered :  "  We  are  therefore  of  the  opinion  that  in  reference 
to  fires  occurring  on  that  class  of  vessels  to  which  the  statute 
applies,  the  owner  is  not  liable  for  the  misconduct  of  the 
officers  and  mariners  of  the  vessel,  in  which  he  does  not 
participate  personally."  That  decision,  it  will  be  noticed, 
was  made  in  a  case  where  a  corporation  (The  Western 
Transportation  Company,  a  New  York  corporation,)  was 
the  owner,  and  sued  as  such. 

It  is  manifest,  therefore,  that  in  view  of  these  authori- 
tative interpretations  of  the  act  of  1851,  the  ruling  of  the 
court  below  was  erroneous. 

By  the  third  section  of  the  act,  the  liability  of  the  owner 
"  for  any  act,  matter  or  thing,  loss,  damage  or  forfeiture, 
done,  occasioned  or  incurred  without  the  privity  or  knowl- 
edge" of  such  owner,  is  limited  to  the  value  of  the  interest 
of  the  owner  in  the  ship  and  her  freight  then  pending. 
This,  by  its  terms,  includes  cases  of  fire,  and  assumes  that 
the  owner  may  be  liable  for  acts  or  omissions  which  have 
occurred  without  his  knowledge  or  privity,  notwithstand- 
ing the  provisions  of  the  first  section.  But  there  is  a  diffi- 
culty in  the  case  beyond  what  has  been  discussed. 

It  is  now  well  settled  that  the  admiralty  and  maritime 
jurisdiction,  conferred  by  the  constitution  upon  the  courts 
of  the  United  States,  extends  over  vessels  of  the  character 
of  the  W&consm^  and  over  the  waters  where  this  disaster 
occurred ;  and  that  such  jurisdiction  was  conferred  by  the 
first  section  of  the  third  article  of  the  constitution,  and 
in  no  manner  depends  upon  the  act  of  1845,  which  was 
enacted  under  the  t^ien  prevalent  idea,  in  accordance  with 
previous  decisions,  that  the  maritime  jurisdiction  of  the 
courts  of  the  United  States  was  limited  to  localities  within 
the  ebb  and  flow  of  the  tide.  The  present  doctrine,  as 
repeatedly  enunciated  by  the  Supreme  Court  of  the  United 
States,  is  that  the  grant  of  jurisdiction  by  the  constitution 
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extends  over  all  navigable  waters  of  the  United  States, 
and  the  vessels  navigating  the  same.  {See  The  Oeneiee 
Chiefs  12  Haw.  443 ;  The  Mine  v.  Trever,  4  Wall.  555 ;  The 
Eagle,  8  id.  15 ;  N.  U,  Mu,  Ins.  Go,  v.  Denham,  11  id.  1.) 

Though  the  jurisdiction,  as  conferred  by  the  constitution 
upon  the  courts  of  the  United  States,  is  not,  by  the  terms 
of  that  instrument,  declared  to  be  exclusive,  yet  it  is 
acknowledged  that  the  jurisdiction  may,  by  congress,  be 
rendered  exclusive.  (Martin  v.  Hunter's  Lessee,  1  Wheat. 
337.  The  Moses  Taylor,  4  Wall.  411.)  This  is  admitted  by 
the  court  of  last  resort  in  this  State.  {In  re,  the  Steamboat 
Josephine^  39  N,  Y.  19.     Broohman  v.  HummiU,  43  id.  554.) 

Congress,  by  the  judiciary  act  of  1789,  enacted  that  the 
district  courts  of  the  United  States  shall  have  exclusive 
original  cognizance  of  all  civil  causes  of  admiralty  and 
maritime  jurisdiction,  saving  to  suitors  the  right  to  a  com- 
mon law  remedy  where  the  common  law  is  competent  to 
give  it  This  has  been  held  to  have  effectually  excluded 
the  State  courts  from  all  jurisdiction  in  such  cases,  except 
where  the  common  law  affords  a  remedy ;  so  that  State 
statutes  which  have  been  enacted,  providing  remedies  in 
the  State  courts  which  are  not  afforded  by  the  common 
law,  but  only  by  courts  of  admiralty,  are,  as  applied  to 
cases  which  are  within  admiralty  and  maritime  jurisdiction, 
unconstitutional  and  void.     {See  cases  before  cited.) 

In  admiralty,  the  term  ^^  torts"  includes  wrongs  suffered 
in  consequence  of  the  negligence  or  malfeasance  of  others, 
where  the  remedy  at  common  law  is  by  action  on  the  case. 
{Phila.  do.  S.  B,  Co.  v.  Phila,  dtc.  Steam  Tow  Boat  Go.y 
23  How.  U.  S.  209.) 

The  jurisdiction  of  courts  of  admiralty  in  matters  of  con- 
tract, depends  upon  the  nature  and  character  of  the  con- 
tract, but  in  torts  it  depends  entirely  on  locality.  Judge 
Masoi^  delivering  the  opinion  of  the  Court  of  Appeals,  ia 
the  case  of  the  Steamboat  Josephine,  before  cited,  says,  the 
terms  '^  admiralty  and  maritime  jurisdiction,  according  to 
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etymology  and  received  use,  extend  to  all  things  done  upon 
and  relating  to  the  sea,  to  transactions  relating  to  com- 
merce and  navigation,  and  to  damages  and  injuries  upon 
the  sea,  and  all  maritime  contracts,  torts  and  injuries." 
(39  N.  T.  22.) 

Whether,  therefore,  the  action,  in  this  case,  is  upon  the 
contract,  or  for  the  tort,  it  is  clearly  a  "  civil  cause  of  ad- 
miralty and  maritime  jurisdiction,"  within  the  provisions 
of  the  ninth  section  of  the  judiciary  act  of  1789,  and  as 
such  the  proper  district  court  of  the  United  States  has  ex- 
clusive original  cognizance  thereof,  unless  the  common 
law  is  competent  to  give  the  remedy.  "  It  is  not  a  remedy 
in  the  common  law  courts  which  is  saved,  but  a  common 
law  remedy."     {The  Moses  Taylor,  4  Wall  411.) 

The  act  of  1851,  section  3,  limits  the  liability  of  the 
owner  "  for  any  act,  matter  or  thing,  loss,  damage  or  for- 
feiture done,  occasioned  or  incurred  without  the  privity  or 
knowledge"  of  the  owner,  to  the  value  of  the  interest  of 
such  owner  in  the  ship  and  pending  freight  While  it  is, 
perhaps,  true,  that  any  defect  in  the  construction  or  fitting 
of  the  ship  and  its  appurtenances,  by  means  whereof  loss 
or  damage  is  occasioned,  is  to  be  attributed  to  the  negli- 
gence of  the  owner,  notwithstanding  the  construction 
which  the  federal  court  has  put  upon  the  exemption  in  the 
first  section,  yet  even  in  that  case,  the  owner  is  only  liable 
to  the  value  of  his  interest  in  the  ship  and  freight,  unless 
he  has  knowledge  of,  or  is  privy  to,  the  defect. 

The  fourth  section  provides  fox  the  case  where  loss  or 
destruction  of  property  shall  be  suflfered  by  several  freight- 
ers or  owners  of  property  on  the  same  voyage,  and  the 
whole  value  of  the  ship  and  freight  shall  not  be  sufficient 
to  make  compensation  to  each  of  them,  by  enacting  that 
they  shall  receive,  from  the  owner  of  the  ship,  compensation 
pro  rata  ;  and  it  provides  that,  for  that  purpose,  the  own- 
ers of  the  property  lost  and  the  owners  of  the  ship,  or  any 
of  them,  may  take  the  appropriate  proceedings  in  any 
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court,  for  the  purpose  of  apportioning  the  sum  for  which 
the  owners  of  the  ship  shall  be  liable,  amongst  the  parties 
entitled  thereto.  The  same  section  provides,  furthermore, 
that  it  shall  be  deemed  a  sufficient  compliance  with  the 
act,  if  the  owners  of  the  ship  shall  transfer  their  interest  in 
the  vessel  and  freight,  for  the  benefit  of  the  claimants,  to  a 
trustee  to  be  appointed  by  any  court  of  competent  jurisdic- 
tion, to  act  as  trustee  for  the  persons  who  may  be  legally 
entitled  thereto,  "  from  and  after  which  transfer  all  claims 
and  proceedings  against  the  owner  or  owners  shall  cease." 

It  appears  from  the  case,  that  there  must  be  a  consider- 
able number  of  persons  entitled  to  make  claims  against 
the  owners  of  the  Wisconsin,  in  consequence  of  the  dis- 
aster in  question,  if  any  one  is  entitled ;  some  of  whom, 
besides  the  plaintiff,  had  commenced  actions,  and  others 
had  employed  attorneys  to  prosecute  their  claims.  And 
it  is  evident  that  the  owners,  if  liable  at  all,  must  be  liable 
for  a  very  large  amount.  No  evidence  was  given  touch- 
ing the  value  of  the  interest  of  the  defendant  in  the  vessel 
or  the  pending  freight.  .The  court  had,  before  the  open- 
ing of  the  defense,  ruled,  in  effect,  that  the  act  of  1851 
had  no  application  to  the  case. 

Section  4  of  the  act  contemplates  the  calling  in  of  all 
claimants,  whether  they  shall  have  commenced  actions  or 
not,  for  the  purpose  of  adjusting  their  respective  claims,  and 
the  apportionment,  pro  rata,  among  them  of  the  amount 
for  which  the  owners  are  liable,  under  the  act  It  -con- 
templates the  discharge  of  the  owner  from  all  actions  and 
claims  upon  the  assignment  of  his  interest  in  the  vessel 
and  freight  to  a  trustee,  who  is,  it  must  be  assumed,  to 
collect  the  pending  freight,  realize  the  value  of  the  inter- 
est in  the  vessel,  and  to  make  distribution  of  the  proceeds 
among  the  claimants,  after  the  validity  and  amount  of 
their  respective  claims  shall  have  been,  in  some  manner, 
under  the  direction  of  the  court,  settled  and  adjudicated. 

The  act  of  1851,  as  is  settled,  is  a  valid  enactment,  under 
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the  power  of  the  federal  government,  to  regulate  com- 
merce, or  its  jurisdiction  over  the  subject  of  admiralty  and 
maritime  law,  as  applicable  to  American  vessels  and  waters. 
The  owners  of  vessels,  to  which  this  act  applies,  are  entitled 
to  invoke  itQ  protection  in  the  cases  to  which  it  is  appli- 
cable, and  the  act  cannot  be  superseded,  disregarded  or 
set  aside,  by  the  State  courts,  in  a  case  to  which  it  applies. 
A  proceeding,  therefore,  to  enforce  the  liability  of  vessel 
owners  in  a  case  to  which  the  act  applies,  calls  for  the 
administration  of  the  act;  and  remedies,  in  such  a  case,  can 
only  be  granted  according  to  the  provisions  of  the  act 

These  remedies  cannot  be  alSbrded  by  a  court  of  com- 
mon law,  which  has  not  the  methods  or  the  machinery 
whereby  the  act  can  be  administered.  It  is,*  therefore,  a 
case  where  the  common  law  is  not  competent  to  give  the 
remedy,  within  the  meaning  of  the  judiciary  act  of  1789. 
Such  an  action  being  a  civil  cause  of  admiralty  and  mar- 
itime jurisdiction,  congress  has,  as  it  has  been  shown  it 
may  do,  in  effect  excluded  the  jurisdiction  of  the  State 
courts,  because  it  has  provided, a  remedy  for  the  owners 
of  vessels,  and  for  claimants  in  such  cases,  which  the  com- 
mon law  is  not  competent  to  give. 

The  proceedings  required  in  the  administration  of  the 
act  of  1851  are  such  as  are  used  in  courts  of  admiralty,  and  . 
are  in  accordance  with  the  practice  and  methods'  of  pro- 
cedure in  such  courts,  and  also,  to  a  great  extent,  of  courts 
of  equity.  But  the  act  of  1789  does  not  save  remedies  in 
equity,  but  only  remedies  existing  at  the  common  law.  It 
seems  plain,  thei^efore,  that  an  action  which  requires  the 
administration  of  the  act  of  1851,  can  be  originally  brought 
only  in  the  proper  district  court  of  the  United  States. 

If,  therefore,  the  claim  made  by  the  plaintiff,  and  the 
testimony  adduced  by  him  to  sustain  it,  had  related  solely 
to  such  facts  as  the  conduct  of  the  seamen  on  the  voyage, 
&c.,  which  did  not  estabUsih  that  the  loss  arose  from  the 
personal  design  or  neglect  of  the  owners,  then  the  owners  I 
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were  not  liable.  If  the  facts  tended  to  eetablish  that  the 
fire  was  occasioned  by  neglect,  which  is  to  be  attributed  as 
the  personal  neglect  of  the  owners,  sach,  perhaps,  for 
example,  as  some  fault  in  the  oonstruxstion  or  equipment 
of  the  vessel ;  yet,  if  this  defect  existed  without  the  knowl- 
edge or  privity  of  the  owners,  they  would  only  be  liable 
to  the  extent,  and  in  the  manner  specified  in  tiie  act  of 

1851,  (except  so  far  as  that  act  is  modified  by  the  act  of 

1852,  which  will  hereafter  be  considered ;)  and  the  rem- 
edy could  not  be  afforded  by  a  court  of  common  law. 
Were  it  not,  therefore,  for  the  provisions  of  the  act  of  1852, 
it  would  be  necessary  to  dismiss  the  suit,  as  was  done  by  the 
Court  of  Appeals  in  the  case  of  Brookman  v.  HummUlj 
(43  N.  T.  554.) 

In^852  an  act  of  congress  was  passed  (eh.  106)  entitled 
^^  An  act  to  amend  an  act  to  provide  for  the  better  security 
of  the  livee  of  pasBengers  on  board  of  veaeels  propeUed 
wholly  or  in  part  by  steam,  and  for  other  purposes."  That 
act  contains  numerous  regulations  relating  to  the  construc- 
tion, equipment,  inspection  and  licensing  of  passenger 
boats  propelled  by  steam.  By  the  30th  section  of  this  act 
it  is  provided  "  that  whenever  damage  is  sustswed  by  any 
pasMenger,  or  his  baggage^  from  explosion,  ^re,  collision  or 
other  cause,  the  master  and  owner  of  such  vessel,  or  either 
of  them,  and  the  vessel,  shall  be  liable  to  each  and  every 
person  $0  it^uredj  to  the  full  amount  of  damage,  if  it  hap- 
pens through  any  neglect  to  comply  with  the  provisions 
of  law  herein  prescribed,  or  through  known  defects  or 
imperfections  in  the  steaming  apparatus,  or  of  the  hull.*' 

The  44th  section  enacts  ^'  that  all  iparts  of  laws  hereto- 
fore made,  which  are  superseded  by  or  are  inconsistent 
with  this  act,  are  hereby  repealed."  The  provision  of  the 
30th  section,  which  makes  the  owners  liable  for  the  ^'  full 
amount"  of  the  damage  sustained  by  the  passenger  or  his 
baggage,  is  clearly  inconsistent  with  such  parts  of  the  act 
of  1851  as  limits  the  owner's  liability  to  the  value  of  his 
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interest  in  the  vessel ;  and  the  declaration,  that  such  lia- 
bility is  absolute,  provided  the  damage  arises  from  any 
neglect  to  comply  with  the  provisions  of  the  act  of  1851, 
which  make  it  requisite  to  the  liability  that  the  neglect  to 
which  the  damage  is  to  be  attributed  should  be  the  per- 
sonal neglect  of  the  owner,  and  which  limit  the  liability, 
even  where  the  owner  is  liable,  in  the  cases  where  the  act 
or  neglect  is  without  his  privity  or  knowledge. 

The  complaint  contains  sundry  allegations,  apparently 
based  on  the  act  of  1852,  of  omissions  to  comply  with  its 
provisions,  and  which  are  expressly  stated  to  have  been 
contrary  to  the  provisions  of  the  statutes  of  the  United 
States.  For  example :  The  act  of  1852  requires  (§  3)  that 
every  such  vessel  "  shall  have  not  less  than  three  double- 
acting  forcing  pumps  with  chamber  at  least  four  inches 
in  diameter,  two  to  be  worked  by  hand  and  one  by  steam, 
if  steam  can  be  employed,  otherwise  by  hand ;  one  whereof 
shall  be  placed  near  the  stern,  one  near  the  stem,  and  one 
amidship,  each  having  a  suitable,  well-fitted  hose,  of  at 
least  two-thirds  of  the  length  of  the  vessel,  kept  at  all 
times  in  perfect  order  and  ready  for  immediate  use." 

The  complaint  alleges  that  there  was  no  steam  forcing 
pump  on  board  the  vessel,  and  only  twx>  hand  forcing 
pumps,  and  "that  the  hose  carried  on  said  propeller  for 
use  of  said  pumps  was  not  of  th«  length  required  by  law, 
and  was  old,  rotten  and  leaky,  and  would  not  hold  or  convey 
water,  but  was  entirely  insufficient  and  useless  for  the  ex- 
tinguishment of  fires  on  board  said  vessel,"  &c.  The 
complaint  also  alleges  that  the  burning  of  said  propeller, 
and  the  consequent  destruction  of  life  and  property,  would 
have  been  prevented  if  the  vessel  had  been  supplied  with 
suitable  iind  serviceable  pumps  and  hose  as  required  by 
the  statutes  of  the  United  States.  Evidence  was  given  on 
the  trial  tending  to  sustain  these  allegations. 

So  far  as  the  action  was  based  upon  the  allegation  of 
neglect  to  comply  with  the  provisions  of  the  act  of  1852, 


ROCHESTER— MARCH,  1872.  395 

Chisholm  v.  Northern  Transportation  Company  of  Ohio. 

it  was  an  action  upon  the  statute.  But  where  the  action 
upon  the  30th  section  of  the  statute  of  1852  is  m  personantj 
the  common  law  is  competent  to  aflford  the  remedy. 
Where  an  action  is  to  enforce  a  right  created  by  statute, 
if  the  statute  prescribes  a  remedy,  that  specific  remedy, 
and  no  other,  can  be  pursued.  If,  however,  the  statute 
prescribes  no  remedy,  resort  may  be  .had,  for  its  enforce- 
ment, to  the  common  law,  where  that  can  afford  an  ade- 
quate remedy.  {Dudley  v.  MayheWy  3  Gomst.  9.)  Section 
forty-one,  of  the  statute  in  question,  enacts  that  '^  all  pen- 
alties imposed  by  this  act  may  be  recovered  in  an  action 
of  debt  by  any  person  who  will  sue  therefor  in  any  court 
of  the  United  States."  The  statute  imposes  various  spe- 
cific pecuniary  penalties  for  certain  spiecified  acts  and 
neglects,  and  it  is  to  those  specific  penalties  that  the  41st 
section  must  be  construed  as  referring. 

The  liability  sought  to  be  enforced  in  this  action  is  not 
a  penalty,  within  the  moaning  of  the  provision,  and  the 
act  prescribes  no  remedy  for  the  enforcement  of  the  lia- 
bility in  question.  Therefore,  though  the  liability  be 
founded  upon  a  statute  of  the  United  States,  and  the 
cause  of  action  is  a  civil  cause  of  admiralty  and  maritime 
jurisdiction,  yet,  as  the  remedy  sought  is  one  which  can 
be  afforded  by  the  common  law ;  as  the  state  courts  are 
not  expressly,  or  by  necessary  implication,  prevented  from 
entertaining  the  action,  and  the  statute  which  creates  the 
liability  prescribes  no  remedy,  the  liability  to  the  extent 
specified  in  the  act  of  1852,  may  be  enforced  by  action  in 
a  state  court  proceeding,  according  to  the  course  of  the 
common  law. 

The  liability,  however,  under  the  30th  section  of  the  act 
of  1852,  is  limited  to  damage  sustained  by  the  ^^ passenger ^ 
or  his  baggage.*'  The  d^^mage  to  the  passenger,  intended 
by  the  act,  is  doubtless  the  injury  to  his  person.  As  the 
title  indicates,  the  general  object  of  the  act  was  the  better 
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protection  of  the  livee  of  pssBengerB,  and  has  no  reference 
to  shippers. 

If  it  had  been  intended  to  embrace  all  loss,  or  damage, 
occurring  to  any  description  of  property  on  board,  belong- 
ing to  a  person  who  happened  also  to  be  a  passenger  on 
board,  the  liability  for  baggage  would  not  have  been  specif- 
ically declared.  The  act  is  not,  therefore,  inconsistent 
with  the  provisions  of  the  act  of  1851,  so  far  as  shippers, 
•and  as  property,  other  than  baggage,  are  concerned.  The 
word  baggage,  as  mentioned  in  the  act  of  1852,  must 
receive  the  ordinary  construction  applied  to  that  term. 

A  portion  of  the  property  lost  by  the  plaintiff,  on  the 
occasion  of  the  disaster,  is  described  as  his  baggage,  and 
he  also  alleges  injury  to  his  person.  The  jury  has  specif- 
ioally,  and  in  answer  to  the  interrogatory  submitted  to 
them  by  the  court  on  that  subject,  found  that  the  person 
of  the  plaintiff  was  injured.  They  have,  in  like  manner, 
found  that  a  large  amount  of  his  property  on  board  the 
vessel  was  destroyed.  They  have  found  these  damages  to 
have  been  occasioned  by  the  neglect  of  the  defendant,  but 
they  have  not  specifically  assessed  the  damages  for  the 
injury  to  the  plaintiff's  person,  or  the  loss  of  his  baggage; 
neither  have  they  found  that  the  negligence  of  the  defend- 
ant, which  they  found,  was  a  neglect  to  comply  wiUi  any 
of  the  provisions  of  the  act  of  1852,  alleged  in  the  com- 
plaint; and  it  does  not  appear  from  the  record  but  that 
the  neglect  referred  to  in  the  special  verdict,  may  have 
been  some  of  the  other  acts  which,  under  the  ruling  of  the 
court,  were  admitted  as  evidence  of  negligence  on  the 
pa^t  of  the  defendant,  such  as  the  conduct  of  the  sail- 
ors, &c.  The  cause  must  therefore  be  remanded  for  a 
new  trial,  on  which  the  evidence  of  negligence  must  be 
con&ned  to  neglect  to  comply  with  the  provisions  of  the 
act  of  1852,  and  to  ^'  known  defects,  or  imperfections,  in 
the  steaming  apparatus,  or  the  hull ;''  some  one,  or  all,  of 
which  have  caused  the  disaster ;  and  the  damages  recov- 
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ered  must  be  confined  to  the  damage  sustained  by  the 
plaintiff  through  the  injury  to  his  person,  and  the  loss  of 
his  baggage. 

Judgment  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event. 

[FouBTH  Dbfabtxbnt,  Qbvbbal  Tbbx,  at  Rocheflter,  March  6,  1872, 
MuUm,  P.  J.,  and  Johnaon  and  TalcoHy  Justices.] 


Thb  Pboplb,  ex  rel  Walker  and  others,  V9.  The  Board  of 

GOVBRNORS  OF  THE  AlBANT  HOSPITAL. 

Where  an  election  of  governors  of  a  hospital  is  required  by  its  by-Ws,  to  be 
held  on  a  spedfled  day  In  every  year,  and  the  officers  of  the  corporation  neg- 
lect, for  several  years,  to  hold  an  election,  a  mandamut  will  be  issued,  on  the 
application  of  members  of  the  corporation,  to  compel  the  defendants  to  hold 
an  election  for  govemers,  within  60  days  from  the  day  fixed  in  the  by-laws 
for  elections,  in  accordance  with  the  statute,  {1  R,  8.  604,  (  8 ;)  and  this 
without  proof  of  any  demand  that  an  election  be  held. 

A  neglect  to  hold  an  election,  for  8  or  10  years,  cannot  be  accidental ;  and 
when  so  long  continued,  and  occurring  in  so  many  instances,  is  equivalent 
to  a  refusal. 

When  the  officers  of  a  corporation  have  a  duty  to  perform  on  a  certain  day,  by 
holding  an  election,  they  are  bound  to  perform  it,  without  request. 

The  right  of  members  of  a  corporation  to  have  an  election  of  officers  held,  does 
not  depend  upon  the  number  of  votes  they  can  cast. 

It  is  no  answer  to  the  application  for.  a  mandamus,  in  such  a  case,  that  since 
the  papers  were  served  the  defendants  have  ordered  an  election ;  where  it 
appears  that  they  have  attempted,  by  altering  the  by-laws,  to  change  the 
mode  of  publishing  the  notice  of  the  annual  election ;  to  change  the  test  of 
the  right  to  vote  at  such  election ;  and  to  give  persons  a  right  to  vote  who 
had  not  that  right,  previously. 

It  teemt  the  right  of  the  members  of  a  corporation  to  have  an  election  for 
officers,  within  60  days  of  the  annual  election  day,  cannot  be  taken  away  by 
a  by-law. 

THE  relators  applied  for  a  peremptory  mandamus  against 
the  board  of  governors  of  the  Albany  Hospital,  to  wit : 
Thomas  W.  Olcott,  Archibald  McClure,  and  others,  re- 
quiring them  to  notify  and  cause  an  election  to  be  held 
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for  fifteen  governors  of  said  hoepiial  within  sixty  days 
immediately  after  the  first  Monday  of  August,  1871,  as, 
and  in  the  manner  prescribed  by  law ;  also  commanding 
and  requiring  the  said  board  of  governors,  more  than  ten 
days  previously,  to  fix  and  appoint  a  place  in  the  city  of 
Albany  where,  and  a  time  within  sixty  days  after  the  said 
first  Monday  of  August,  1871,  when,  the  members  of  said 
Albany  Hospital  might,  at  a  meeting  thereof,  elect  from 
their  own  number,  by  ballot,  and  by  a  majority  of  the 
votes  given,  fifteen  persons  as  governors  of  said  hospital. 
Also  that  Stephen  Groesbeck,  as  secretary,  give  notice  of 
the  time  and  place  of  such  election,  in  three  of  the  daily 
newspapers  published  in  Albany,  for  more  than  ten  days. 
Also  that  Thomas  W.  Olcott,  president  of  said  Albany 
Hospital,  and  of  the  board  of  governors  thereof,  or  Archi- 
bald McClure,  vice  president  thereof,  in  case  of  his  ab- 
sence, within  five  days  from  the  service  of  said  mandamus, 
call  a  meeting  thereof,  for  the  purpose  aforesaid,  appoint- 
ing the  time  and  place  of  such  meeting,  giving  at  least 
one  day's  notice  thereof  in  writing,  specifying  the  business 
to  be  transacted  thereat,  as  aforesaid,  through  the  post 
office.  Also  that  the  said  secretary,  Qroesbeck,  on  the 
day  preceding  such  meeting,  send  notice  of  the  time  and 
place  thereof,  specifying  the  business  to  be  transacted 
thereat,  to  each  of  the  governors  of  said  hospital,  through 
the  post  office. 

It  appeared,  from  the  moving  papers,  that  the  hospital 
was  chartered  by  chapter  431  of  the  laws  of  1849,  com- 
menced the  transaction  of  the  business  authorized  thereby 
within  one  year,  and  now  owns  real  and  personal  property 
worth  many  thousand  dollars.  That  the  board  of  gov- 
ernors of  said  corporation,  after  such  organization,  had, 
before  the  year  1852,  made  certain  by-laws  relative  to  the 
management  and  disposition  of  the  estate  and  concerns 
of  the  said  corporation,  to  the  admission  of  members,  and 
designating  directors,  and  appointing  the  time,  but  not 
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the  place,  for  the  annual  meeting  of  the  members  of  said 
corporation,  for  the  election  of  governors  thereof,  as 
directed  and  authorized  by  said  act ;  which  said  by-laws 
have  not  been  repealed,  or  modified,  but  are  still  in  full 
force.  That  by  said  by-laws  persons  contributing  $50 
became  members  for  two  years,  and  entitled  to  a  ticket 
admitting  a  patient  each  year.  The  payment  of  larger 
sums  made  the  donor  a  member  for  a  longer  period.  By 
chapter  2  of  the  by-laws  it  was  provided,  that  "  on  the 
first  Monday  of  August,  1852,  and  on  the  same  day  in 
each  succeeding  year,  between  the  hours  of  ten  in  the 
forenoop  and  one  in  the  afternoon,  an  election  shall  be 
held  in  such  place  in  the  city  of  Albany,  as  the  board  of 
governors  shall  have  appointed,  for  fifteen  governors  of 
the  Albany  Hospital,  to  hold  their  offices  for  one  year, 
and  until  others  shall  be  elected  in  their  places.  Notice 
of  the  time  and  place  of  every  such  annual  election  shall 
be  given  by  the  secretary,  in  three  of  the  daily  newspapers 
published  in  the  said  city,  for  ten  days.  Every  member 
who  has  contributed  $50,  or  more,  by  paying,  or  securing 
the  same  by  his  obligation,  which  has  been  accepted,  shall 
be  entitled  to  one  vote  for  each  sum  of  $50  so  contributed. 
Members  not  in  the  city  of  Albany  at  the  time  of  an  elec- 
tion may  vote  by  proxy  duly  constituted  in  writing." 
And  it  was  further  provided  that  the  board  of  governors 
might  fill  vacancies  in  the  office  of  governors,  by  appoint- 
ment, and  might  choose  a  president,  vice  president,  secre- 
tary and  treasurer. 

By  chapter  3  of  the  by-laws  it  was  provided,  that  "  the 
president  may  call  a  meeting  of  the  governors  whenever 
he  shall  think  necessary,  and  may  appoint  the  time  and 
place  of  such  meeting,  giving  at  least  one  day's  notice 
thereof,  through  the  post  office."  Also  that  "  when  the 
office  of  president  shall  be  vacant,  or  when  the  president 
shall  be  absent,  the  vicQ  president  shall  succeed  to  all  his 
rights  and  duties." 
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By  chapter  6  of  the  by-laws,  defining  the  duties  of  the 
secretary,  it  was,  among  other  things,  provided,  that  "  on 
the  day  preceding  every  meeting,  stated  or  special,  he 
shall  send  notice  of  the  time  and  place  of  sach  meeting  to 
each  of  the  governors,  through  the  post  office." 

The  moving  papers  further  showed  that  each  of  the 
relators  had  subscribed,  contributed  and  paid  to  the  treas- 
urer of  said  hospital  a  sum  named,  to  become  a  member 
thereof,  and  thereby  became,  and  was  a  member,  and  en- 
titled to  the  rights  and  privileges  of  a  member."  That  no 
annual,  or  other  meeting  of  the  member  of  said  corpora- 
tion, for  the  election  of  governors  thereof,  has  been  held 
within  eight  or  ten  years,  nor  have  any  governors  of  said 
corporation  been,  at  any  time,  or  in  any  manner,  elected 
since  that  time ;  but  that  as  vacancies  in  the  offioe  of 
governor,  or  in  the  board  of  governors  thereof  have 
occurred  for  the  past  eight  or  ten  years,  the  remaining 
members  of  said  board  of  governors  have  from  time  to 
time  supplied  and  filled  such  vacancies  in  the  manner 
provided  for  by  said  by-laws ;  that  the  governors  elected 
and  so  appointed  have,  in  consequence .  of,  and  pursuant 
to,  the  charter  and  by-laws  of  said  corporation,  held  over 
and  continued  in  office  as  such,  because  of  a  failure  to  elect 
their  successors.  That  the  following  persons  are  now 
governors  of  said  corporation,"  (giving  their  ixames.) 
"  That  George  H.  Thacher  is  the  mayor  of  the  city  of 
I  Albany,  and  Simon  W.  Rosendale  the  recorder  thereof. 
That  Thobias  W.  Olcott  is  the  president,  Archibald 
McClure  is  the  vice  president,  Stephen  Groesbeck  is  the 
secretary,  and  Yisscher  Ten  Eyck  is  the  treasurer  of  said 
corporation,  or  the  board  of  governors  thereof,  and  chosen 
by  the  governors  of  said  corporation,  as  provided  by  the 
said  by-laws  thereof.  That  no  annual,  or  other  election 
for  fifteen,  or  any,  governors  of  said  Albany  Hospital  was 
held  on   the  first  Monday  of  ^ugust,  1871.    That  the 
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board  of  governors  of  said  Albany  Hospital  did  not,  at 
any  time  prior  to  said  first  Monday  of  August,  1871,  desig- 
nate a  place  in  tbe  city  of  Albany,  where  an  election  for 
fifteen,  or  any,  governors  of  said  Albany  Hospital  would 
be  held  on  said  first  Monday  of  August,  1871;  nor  desig- 
nate any  time  during  said  day,  between  ten  in  the  fore- 
noon and  one  in  the  afternoon,  when  such  election  should 
be  held,  as  deponent  is  infori^ed  and  believes ;  nor  was 
any  notice  of  the  time,  or  place,  of  any  such  election 
given  by  the  secretary  in  three,  or  any,  of  the  daily  papers 
published  in  said  city,  for  ten  days  prior  to  said  first 
Manday  of  August,  1871,  or  for  any  time  prior  thereto. 

That  the  election  for  governors  of  said  Albany  Hospital 
was  not  duly,  or  in  aiiy  manner,  held  on  the  day  desig- 
nated and  appointed  by  the  act  incorporating  the  same, 
and  the  by-laws  passed  pursuant  thereto,  to  wit,  the  first 
Monday  of  August,  1871." 

The  deponents  prayed  that  the  president  and  govern- 
ors of  said  Albany  Hospital  notify  and  cause  an  election 
for  governors  thereof,  within  sixty  d&ys  immediately  after 
said  first  Monday  of  August,  1871,  in  the  manner  provided 
by  law,  and  according  to  the  provisions  of  the  charter  and 
by-laws  of  said  Albany  Hospital. 

On  the  hearing  of  the  motion,  the  defendants  read  an 
afiidavit  stating  that  ^'although  no* election  has  been  held 
for  governors  of  said  Albany  Hospital  for  several  years  last 
past)  such  failure  so  to  hold  an  election  was  not  from  any 
willful  intent,  nor  for  the  purpose  of  preventing  the  mem- 
bers ther0of  from  participating  in  an  election  for  governors 
of  said  hospital ;  'that  no  request  has  ever  been  made  to 
this  deponent,  to  his  knowledge,  recollection  or  belief,  nor 
.to  said  board  of  governors,  to  the  knowledge  of  this 
deponent,  for  the  holding  of  an  election  of  governors,  by 
any  member  of  said  corporation,  until  the  commencement 
of  the  present  proceedings.    That  the  time  originally 
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desigDated  in  the  by-laws  of  said  corporation  for  holding 
an  annual  election  was  the  first  Monday  of  August ;  that 
such  time,  so  designated,  was  at  a  season  of  the  year  when 
many  of  the  governors  of  said  corporation,  and  also  very 
many  of  the  members  of  said  corporation  were  usually 
absent  from  the  city  upon  their  ordinary  summer  vacation, 
and  was  not  a  favorable  time  for  holding  an  election ;  and 
that  no  demand  or  request  for  an  election  having  been 
made,  and  the  affairs  of  said  corporation  being  in  pros- 
perous condition,  no  election  was  held;  but  this  deponent 
expressly  denies  that  such  failure  to  hold  an  election  was 
from  any  corrupt  or  improper  motive  on  the  part  either  of 
this  deponent  or  the  said  board  of  governors. 

That  at  a  regular  meeting  of  the  board  of  governors, 
duly  convened  in  said  hospital  building,  pursuant  to  notice, 
on  August  26, 1871,  it  was  deemed  expedient,  by  a  major- 
ity of  said  board  of  governors  being  there  present  and 
voting  therefor,  to  amend  the  by-laws  of  said  corporation 
by  appointing  and  designating  the  first  Monday  of  October 
then  next,  and  in  eajph  year  thereafter,  as  the  time  for 
holding  such  election.  That  said  by-law  was  so  amended, 
and  the  last  mentioned  day  duly  designated  and  appointed 
as  the  day  for  holding  such  annual  election.  And  it  was 
further  resolved,  at  said  meeting,  by  said  board  of  govern- 
ors, that  an  election  fo^  governors  be  held  on  that  day,  in 
pursuance  of  said  resolution  and  amendment,  and  that 
notice  of  such  intended  election  was  published  in  the  jour- 
nals of  the  city  of  Albany."  The  counsel  for  the  relators 
claimed  that  the  meeting  was  not  ^^  duly"  called,  and  that 
the  by-laws  were  not  "  duly"  or  "  legally"  amended ;  and 
on  their  application,  the  court  ordered  the  motion  to  stand 
over  two  days,  to  enable  them  to  serve  an  affidavit  show- 
ing what  they  claimed  to  be  the  facts.  They  served  an 
affidavit  showing  that  the  meeting  was  called  by  the  secre- 
tary serving  the  following  notice : 
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"Albany  Hospital. 

A  meeting  of  the  governors  of  the  Albany  Hospital  will 
be  held  this  day^  at  12  o'clock  at  noon,  at  the  governors' 
room  in  the  hospital. 

8.  Grobsbbck,  Sec'y  of  the  governors. 

Albany,  August  26,  1871." 

That  no  notice  of  the  alleged  meeting  of  the  governors 
or  board  of  governors  was  given  to,  or  in  any  manner 
served  upon,  any  of  said  governors,  except  the  above. 
That  but  eight  of  the  governors  of  said  Albany  Hospital 
attended  the  said  meeting ;  and  that  the  following  amend- 
ment; to  the  by-laws  of  said  Albany  Hospital  was  claimed 
to  have  been  passed  thereat : 

"  Resolved^  that  section  1,  chapter  2,  of  the  by-laws,  rules 
and  regulations  of  the  Albany  Hospital  be  amended  so  as 
to  read  as  follows :  *  On  the  first  Monday  of  October,  1871, 
and  on  the  same  day  in  each  succeeding  year,  between  the 
hours  of  eleven  o'clock  a.  m.  and  one  o'clock  in  the  after- 
noon, at  the  hospital  building  in  the  city  of  Albany,  an 
election  shall  be  held  for  fifteen  governors,  to  hold  their 
offices  for  one  year  and  until  others  shall  be  elected  in 
their  places.  Notice  of  the  time  and  place  of  every  such 
election  shall  be  given  by  the  secretary  in  two  daily  news- 
papers published  in  the  city  of  Albany,  for  ten  days.  Every 
member  who  has  contributed  fifty  dollars  or  more,  either 
in  money,  building  materials^  or  hospital  supplies^  shall  be 
entitled  to  one  vote  for  each  sum  of  fifty  dollars  so  con-^ 
tribnted ;  but  no  vote  shall  be  received  at  the  next  election 
on  account  of  any  sum  contributed  after  the  adoption  of  this 
amended  section,  or  within  thirty  days  next  preceding  any  sub- 
sequent election.  Members  not  in  the  city  of  Albany  at  the 
time  of  an  election  may  vote  by  proxy  duly  constituted  in 
writing.' "  * 

That  no  notice  of  an  election  for  the  board  of  governors 
of  said  Albany  Hospital  had  been  published  or  given,  ex- 
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cept  a  copy  of  said  alleged  amended  by-law,  with  a  notice 
thereunder,  as 'follows: 

"  Notice.  An  election  for  fifteen  governors  of  the  Albany 
Hospital  will  be  held  at  the  hospital  building  in  the  city 
of  Albany,  on  the  first  Monday  of  October,  1871,  between 
the  hours  of  eleven  o'clock  a  m.  and  one  o'clock  in  the 
afternoon,  in  pursuance  of  the  above  resolution  and 
amendment.         By  order  of  the  board, 

Stephen  Groesbeck,  Secretary. 

Albany,  August  26,  1871." 

9 

In  answer  to  this  affidavit,  the  defendants  read  an  affi- 
davit of  the  secretary,  stating  that  he,  in  fact,  properly 
served  the  notice  for  the  meeting  of  the  board  of  govern- 
ors on  the  26th  of  August^  on  the  25th. 

N.  0.  Moah  and  Henry  Smithy  for  the  relators. 

E.  J,  Meeganj  (city  attorney,)  for  the  mayor  and  recorder 
of  Albany,  governors  ex  officio, 

S.  0.  Shepardy  for  the  other  defendants. 

Learned,  J.  This  is  a  motion  for  a  mandamus  to  com- 
pel an  election  for  governors  of  the  Albany  Hospital. 
The  institution  was  incorporated  in  1849,  and  by  the  act 
of  incorporation  the  members,  at  any  annual  meeting  to 
be  held  at  such  time  and  place  as  the  by-laws  shall  appoint, 
are  to  elect  fifteen  persons  as  governors.  These  persons, 
with  the  mayor  and  recorder  of  the  city  of  Albany,  ex 
offieioy  are  to  constitute  the  board  of  governors,  and  are  to 
hold  office  for  one  year,  and  until  others  are  elected  in 
their  places.  According  to  the  by-laws  passed  in  1852, 
and  as  they  existed  on  the  11th  of  August^  1871,  when 
these  proceedings  were  commenced,  the  election  of  gov- 
ernors was  to  be  held  on  the^  first  Monday  of  August,  in 
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every  year.  But  in  fact  no  election  had  been  held  for 
eight  or  ten  years,  and  none  was  had  on  the  first  Monday 
of  August,  1871.  The  relators  are  members  of  the  cor- 
poration, and  would  have  been  entitled  to  vote  at  an  elec- 
tion, if  held,  on  the  day  last  mentioned.  They  now  ask 
the  court  to  require  an  election  to  be  held  within  sixty 
days  from  the  first  Monday  of  August  last,  in  accordance 
with  1  B.  S,  604,  §  8. 

It  was  not  disputed^  on  the  argument,  that  a  mandamus 
would  lie  to  compel  an  election  of  the  officers  of  a  corpo- 
ration, other  than  municipal,  if  a  proper  case  were  made. 
{Ang,  ^  ATnes  <m  Corp.  §  700  et  aeq.) 

On  the  part  of  the  defendants,  it  was  urged  that  a  man- 
damus was  a  prerogative  writ  issuing  in  the  discretion  of 
the  court.  That  discretion,  however,  is,  of  course,  a  legal 
discretion.  If  the  relator  can  obtain  relief  in  other  ways ; 
if  his  right  is  questionable ;  if  there  be  no  necessity  for 
the  writ ;  in  such  cases  as  these,  the  writ  will  not  issue, 

But  when  it  is  said  that  a  remedy  is  in  the  discretion 
of  the  court,  it  is  not  meant  that  the  court  may  arbitrarily 
refuse  it.  And  even  if  the  court  should  in  any  case  be 
aware  that  the  controversy  before  it  is  one  which  has  ex- 
cited much  feeling,  and  in  respect  to  which  it  is  unpleas- 
ant to  decide,  still  the  court  ought  not  to  decline'  to  act, 
on  the  excuse  that  the  remedy  asked  for  is  discretionary. 

In  the  present  case,  the  relators'  right  to  vote  is  not  de- 
nied; and  there  is  no  other  form  of  remedy  of  which  I 
am  aware.  The  question  then  must  be,  have  they  shown  ^ 
a  necessity  for  the  writ,  and  entitled  themselves  to  it. 
The  defendants  insist  that  a  mandamus  should  not  issue, 
unless  a  demand  has  been  n^ade,  for  the  specific  thing, 
the  performance  of  which  is  the  object  of  the  mandamus, 
and  unless  there  has  been  a  refusal,  or  conduct  equivalent. 
As  authority  for  this,  they  cite  Bex  v.  Brecknock  ^c.  Canal 
Co.,  (3  Ad.  d  JE.  217,  221.)  In  that  case,  certain  owners 
of  land  might  call  on  the  canal  company  to  execute  cer- 
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tain  works.  If  the  company  refused,  for  six  months,  the 
owners  might  construct  them.  The  relators  called  on  the 
company,  and  the  company  said  they  would  execute  the 
works.  They  delayed;  and  on  remonstrance,  said  they 
would  proceed  if  indemnified.  On  motion  for  a  man- 
damus to  compel  them  to  execute  the  works,  it  was  held 
that  after  the  company's  consent,  there  had  been  no  direct 
refusal.  The  statement  of  this  case  shows  that  it  is  not 
analogous  to  the  present.  Negotiations  had  passed  be- 
tween the  parties,  and  it  did  not  appear  that  the  company 
were  not  intending  to  execute  the  works.  They  hesitated 
only  because  they  asked  to  be  indemnified,  and  the  relators 
had  not  distinctly  refused  to  indemnify.  The  case  oiReg.  v. 
Bristol  and  Exeter  B.  B.  Co.j  (7  Jur.  233,)  is  similar  in  char- 
acter to  the  last  But  in  the  present  case,  the  defetidants 
had  a  duty  to  perform  on  a  certain  day.  It  certainly  can- 
not be  necessary  for  the  members  of  a  corporation  to 
request  the  directors  to  hold  an  election.  Their  duty  is 
to  hold  it,  without  request. 

If,  indeed,  it  had  appeared  in  this  case,  by  the  opposing 
affidavits,  that  the  omissio/i  to  hold  an  election  was  only 
accidental — an  omission  which  had  never  occurred  before — 
then  it'  might  have  been  urged  with  much  force,  by  the 
defendants,  that  their  attention  should  have  been  called 
to  their  neglect,  so  that  they  might  remedy  it  voluntarily. 
But  the  opposing  affidavits  give  as  reasons  for  not  holding 
the  election  that  the  first  Monday  of  August  was  not  a 
favorable  time,  and  that  the  affairs  of  the  corporation 
were  in  a  prosperous  condition. 

It  is  therefore  apparent  from  the  affidavits  of  the  de- 
fendants that  the  neglect  to  hold  an  election  was  not  acci- 
dental. Indeed  a  neglect  for  eight  or  ten  years  could 
hardly  be  accidental,  although  it  may  not  have  been^from 
any  corrupt  or  improper  motive.  A  neglect  so  long  con- 
tinued, and  occurring  in  so  many  instances,  is  equivalent 
to  a  refusal. 
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It  was  further  urged  that  the  relators  had  only  two  or 
three  votes.  But  of  course,  the  right  of  the  relators  to 
have  an  election  ordered  does  not  depend  on  the  number 
of  votes  they  can  cast.  The  member  of  a  corporation 
who  has  only  one  vote  has  a  right  to  cast  that  vote ;  and 
the  officers  of  th.e  corporation  have  no  right  to  prevent  him. 

Whether  others  are  or  are  not  satisfied  with  the  man- 
agement of  the  corporation  does  not  appear,  and  is  entirely 
immaterial.  This  is  not  a  question  as  to  the  manner  in  which 
the  governors  have  managed  the  affairs  of  the  hospital. 
Its  decision  does  not  touch  that  point,  in  the  least.  It  is 
only  a  question  whether  the  members  of  the  corporation 
shall  choose  the  governors,  as  the  law  says  that  they  shall. 

The  remaining  objection  taken  by  the  defendants  is, 
that  since  the  service  of  the  papers,  they  have  ordered  an 
election,  and  that  therefore  the  mandamus  is  unneces- 
sary. If,  on  the  service  of  the  papers  for  this  motion, 
the  defendants  had  simply  given  a  regular  notice  for 
an  election,  I  think  there  would  have  been  good  reason, 
at  least,  for  suspending  the  decision,  in  this  case.  But 
more  than  this  has  been  done.  By  the  by-laws,  as 
they  existed  on  the  first  Monday  of  August,  1871,  it  is 
declared  that  every  member  who  has  contributed  |^50  or 
more,  by  paying  or  securing  the  same,  shall  be  entitled  to 
one  vote  for  each  sum  of  |J50.  On  the  26th  of  August,  a 
meeting  of  the  governors  was  held,  at  which  eight  were 
present  At  that  meeting  the  by-law  was  amended  by 
changing  the  day  of  the  annual  election  from  the  first 
Monday  of  August  to  the  first  Monday  of  October ,  and 
it  was  declared  that  every  member  who  had  contributed 
J50  or  more,  either  in  money,  building  materials,  or  hos- 
pital supplies,  should  be  entitled  to  one  vote  for  each  sum 
of  $50;  and  the  notice  of  election  published,  is  stated  to 
be  in  pursuance  of  this  resolution  and  amendment.  The 
mode  of  publishing  a  notice  of  the  annual  election  is  also 
changed,  by  this  amendment  to  the  by-laws,  from  three 
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newspapers  to  two.  By  the  statute,  (1  B.  S.  604,  §  8,) 
when  an  election  is  not  held  at  the  regular  day,  it  is  to  be 
held  ixx  sixty  days  thereafter ;  and  the  persons  who  are  to 
vote  are  those  who  are  entitled  to  vote  at  the  annual  elec- 
tion. If,  therefore,  this  amendment  of  the  by-law  is  valid, 
it  changes  the  test  of  the  right  to  vote  ^t  the  election ; 
and  gives  persons  a  right  to  vote  who  had  not  that  right 
on  the  first -Monday  of  August.  There  may  be  great 
doubt  whether  this  can  be  done.  Besides,  by  1 B.  S.  603, 
§  8,  no  amendment  to  a  by-law  relative  to  an  election  is 
valid  until  it  has  been  published  two  weeks,  thirty  days 
before  the  election.  And  it  would  seem  that  this  by-law 
cannot  have  been  published,  according  to  that  statute,  the 
proper  length  of  time  prior  to  the  appointed  day. 

It  is  also  questionable  whether  the  right  to  an  election 
within  sixty  days  of  the  annual  day  can  thus  be  taken 
away  by  a  by-law.  For,  if  this  by-law  is  valid,  it  is  plainly 
in  the  power  of  the  governors,  before  the  first  Monday  of 
October,  to  amend  the  by-law  again ;  appointing  another 
and  more  distant  day  for  the  annual  election.  Thus  they 
would  prevent  an  election  from  ever  taking  place. 

It  is  insisted,  also,  by  the  relators,  that  the  meeting  of 
August  26  was  irregularly  called,  for  want  of  a  specific 
notice  of  its  object  With  regard  to  this  amendment  to 
the  by-law,  it  is  not  necessary  here  to  decide.  Enough 
appears  to  show  that  there  is  doubt  about  it.  The  only 
notice  of  election  is  of  one  in  pursuance  of  this  resolution 
and  amendment.  If  the  election  is  held  under  that  notice^ 
therefore,  the  inspectors  and  the  voters  may  be  concluded, 
and  may  be  prevented  from  asserting  that  the  only  proper 
voters  are  those  who  might  have  voted  -on  the  first  Mon- 
day of  August  That  notice  of  an  election  cannot,  there- 
fore, be  ^onsMered  a  compliance  with  the  duty  imposed 
on  the  governors — that  of  giving  notice  of  an  election 
within  sixty  days  after  the  day  appointed  for  the  annual 
election,  in  case  that  fails. 
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I  see  no  reaaon,  therefore,  why  the  mandamna  should 
not  issue.  The  time  when  the  election  shall  be  held, 
within  the  sixty  days,  will  be  under  the  control  of  the 
governors;  and  the  question  of  who  shall  vote,  at  the 
election,  will  remain  for  the  future  decision  of  the  proper 
officera.  Nothing  that  has  been  here  said  is  intended  to 
control  or  influence  that  question. 

Nor  is  the  awarding  of  this  mandamus  any  indication 
that  the  management  of  the  hospital  has  not  been  in  the 
highest  degree  wise  and  judicious.  No  Evidence  was  pro- 
duced on  that  point,  and  none  would  have  been  proper. 
It  is  to  be  hoped  that  when  the  members  of  this  corpora* 
tion  have  had  an  opportunity  to  express  their  wishes,  as 
to  the  persons  who  shall  control,  and  when  they  have 
fftirly  done  this,  controversy  as  to  this  charity  will  be  at 
an  end. 

[Albaht  Spbcial  Tebx,  September  26, 1871.    Leam^j  JuBtioeJ 
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The  Pbople,  ex  rel  John  Doty,  vs.  Chables  Henshaw, 
County  Judge  of  Genesee  County. 

The  power  of  the  legialature  to  authorize  miuiicipal  corporations  to  bond  them- 
selves, in  aid  of  railroad  corporations,  is  concloslTely  settied  in  this  State, 
by  the  coort  of  last  resort,  as  well  as  by  the  Supreme  Court  of  the  United 
Stotes. 

When  the  assent  of  the  tax-payers  of  a  town,  to  the  issue  of  bonds  by  the 
town,  is  manifested  in  the  way  prescribed  by  the  legislature,  it  is  irrevocable. 

If  a  petitioner  may,  at  any  time,  withdraw  his  assent,  it  must  be  before  the 
petition  has  been  acted  on  by  the  county  Judge. 

After  jurisdiction  has  been  conferred  upon  the  county  judge,  by  presenting  a 
petition  signed  by  the  requisite  number  of  tax-payers,  representing  the 
requisite  amount  of  taxable  property,  it  is  too  late  for  petitioners  to  with- 
draw their  assent. 

THIS  proceeding  is  a  common  law  certiorari  to  review 
the  action  of  the  county  judge 'Of  Genesee  county, 
touching  the  application  of  the  tax-payers  of  the  town  of 
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Pavilion  to  bond  that  town  in  aid  of  the  Rochester  and 
State  Line  Railway  Company,  nnder  chapter  907  of  the 
laws  of  the  State  of  New  York,  passed  May  18,  1869. 

The  facts  are  briefly  these:  A  majority  of  the  tax-pay- 
ers of  the  town  of  Pavilion,  representing  a  majority  of  the 
taxable  property,  as  appeared  by  the  last  preceding  assess- 
ment roll  of  said  town,  nnder  the  aforesaid  statute,  on  the 
23d  day  of  February,  1870,  presented  to  the  said  county 
judge  their  petition,  duly  verified,  praying  for  leave  to 
issue  bonds  in  aid  of  said  road.  The  usual  order  and 
notice  were  made  and  given,  and  the  11th  day  of  March, 
1870,  fixed  as  the  day  for  hearing. 

On  the  11th  day  of  March,  1870,  and  while  the  proofs 
were  being  taken,  the  said  county  judge  allowed  twelve 
of  the  petitioners  wh6se  proper  signatures  appeared  on 
said  petition  when  the  same  was  deposited  with  him,  to 
withdraw  from  said  petition,  under  objection  from  the 
counsel  for  the  other  of  said  petitioners.  The  effect  of 
such  withdrawal  was  to  leave  less  than  a  majority  of  the 
taxable  property  of  said  town  represented  by  the  remain- 
ing signers  of  said  petition ;  but  a  majority  of  the  tax- 
payers remained.  These  facts  the  return  of  the  county^ 
judge  showed. 

It  was  alleged  to  be  error  on  the  part  of  the  county 
judge  in  permitting  any  signer  of  the  pe};ition  to  with- 
draw after  the  petition  was  deposited,  for  proof,  with  him, 
on  the  23d  of  February,  1870. 

L.  N,  Bangs  and  Oeo.  F.  Danforth,  for  the  relator. 

L  The  statute  must  be  strictly  construed  and  strictly 
followed,  and  no  powers  can  be  exercised,  or  act  done, 
which  the  statute  clearly,  and  by  its  express  terms,  does 
not  authorize.  This  is  a  proceeding  unrecognized  at  com- 
mon law,  and  has  no  warrant,  except  by  statute.  *^  When 
summary  proceedings  are  authorized  by  statute,  the  effect 
of  which  is  to  divest  or  affect  rights  of  property,  the  rule 
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holds  good  that  they  are  to  be  strictly  construed.  The 
power  conferred  must  be  exercised  precisely  as  it  is  given/' 
&;c.  {Sedg.  on  Stat  and  Const  LaWy  351.)  The  facts  stated 
in  the  petition,  and  which  are  to  be  established  on  the 
hearing,  are,  that  the' signers  constitute  a  majority  of  the 
tax-payers,  and  represent  a  majority  of  the  taxable  prop- 
erty, as  appears  by  the  last  preceding  assessment  roll  of 
the  town  of  Pavilion.  The  notice  required  by  statute  to 
be  given  is,  that  '^  he  will  proceed  to  take  proof  of  the  facts 
set  forth  in  said  petition,  as  to  the  number  of  taxpayers 
joining  in  such  petition,  and  as  to  the  amount  of  taxable 
property  represented  by  them.  * '  {Law9  of  1869,  ch.  907,  §  1 .) 
His  duty  on  the  day  of  the  hearing  is  ^'  to  take  proof  as  to 
the  said  allegations  in  said  petition ;  to  permit  such  other 
tax-payers  of  said  town  as  may  then  and  there  appear  before 
him,  and  express  a  desire  to  join  as  petitioners  in  said 
petition,  to  sign,"  {Id.  §  2;)  and  to  adjudicate  the  fact,  that 
such  petitioners,  and  those  joining  on  the  hearing,  consti- 
tute a  majority  of  the  tax-payers,  and  represent  a  majority 
of  the  taxable  property,  as  shown  by  the  last  preceding  tax 
list,  if  the  fact  satisiactorily  appears.  {Id,)  These  are  all 
the  duties  which  the  statute  imposes  upon  the  county  judge, 
or  authorizes  him  to  perform. 

II.  When  the  verified  petition  was  deposited  with  the 
county  judge,  no  petitioner  had  any  control  over  it,  or 
right  to  intermeddle.  His  assent  was  irrevocable.  1.  Every 
person  interested  has  a  right  to  insist  that  this  petition 
shall  remain  before  the  county  judge  for  aU  it  represents 
when  deposited.  The  rights  of  all  parties  have  become 
fixed,  and  there  is  simply  the  statutory  duty  remaining  on 
the  part  of  the  judge,  *'  to  take  proof  as  to  the  said  alle- 
gations in  said  petition."  The  statute  gives  him  no  con- 
trol over  the  petition  by  way  of  amendment,  alterative  or 
otherwise,  except  that  it  allows  him  on  the  hearing  to  per- 
mit other  tax-payers  to  join  in  said  petition.  The  whole 
proceeding  is  in  the  nature  of  a  registered  balloting,  {^he 
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People  y.  Mitchelly  36  N,  T.  551  to  555^)  where  no  negative 
is  allowed  to  be  represented,  for  the  statute  counts  every 
man  against  it  who  has  not  expressed  his  preference  for 
the  measure  by  signing  the  petition.  In  the  case  cited, 
the  court  say,  page  556 :  '^  The  sole  question  submitted  by 
the  legislature  to  the  tax-payers  was,  whether  they,  chose 
to  consent  to  the  exercise,  by  the  commissioners,  of  the 
provisional  authority  with  which  they  were  invested,  to 
subscribe  for  stock,  and  issue  town  bonds  for  a  limited 
amount,  in  aid  of  a  public  enterprise  which  so  deeply  con- 
cerned themselves  and  the  community  in  which  they 
resided.  Such  a  submission  was  a  ready  and  convenient 
form  of  taking  a  popular  vote,  where  the  ballot  would  be  in- 
appropriate, as  a  mere  numerical  majority  would  not  suffice, 
unless  it  represented  also  a  majority  interest  on  the  assess- 
ment roll.  The  statute  did  not  require  the  consents  to 
be  filed  or  preserved.  The  result  once  ascertained,  each 
of  them  hecaxae  functus  officio.  They  might  lawfully  have 
been  destroyed  by  the  commissioners,  but  it  seems  they 
were  afterwards  delivered  to  the  company.  Any  subse- 
quent alteration  or  erasure  would  have  been  as  nugatory 
as  the  substitution  of  a  new  name  on  a  ballot,  after  being 
canvassed  in  its  original  form,  and  after  the  result  of  the 
election  had  been  declared."  The  petition  is  required  to 
«etate,  when  it  is  presented,  that  a  majority  have  signed, 
and  therefore  there  is  but  the  simple  matter  of  ascertain- 
ing, in  the  statutory  way,  if  such  majority  have  signed. 
In  substance  and  effect  the  signing  this  petition  is  like 
signing  a  preliminaiy  agreement  for  stock  in  forming  a 
railroad  company.  Such  signature  is  irrevocable,  while 
the  company  is  in  process  of  formation.  Each  signer  has 
the  right  to  insist  that  every  other  signature  shall  remain. 
(Lake  Ontario  B.  R.  Co.  v.  Mason,  16  N,  Y.  451  to  463.) 
2.  The  fact  that  the  statute,  by  express  provision,  author- 
izes other  tax-payers,  on  the  hearing,  to  join  in  the  petition, 
precludes  the  idea  that,  without  like  express  provision, 
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parties  having  signed  coald  withdraw  on  the  hearing. 
^'  If  an  affirmative  statute,  which  is  introdnctive  of  a  new 
law,  direct  a  thing  to  be  done  in  a  certain  manner,  that 
thing  shall  not,  even  though  there  are  no  negative  words, 
be  done  in  any  other  .manner."  {Cook  v.  Kelley^  12  Ahh.  Pr. 
35.)  The  maxim  ^^  JExpressio  unius,est  exeluHo  c^terius/* 
is  peculiarly  applicable  to  questions  of  statutory  construc- 
tion. {Moray  v.  Farmers^  Loan  and  Trust  Oo.y  14  JV.  Y,  302 
to  306.)  ^'In  statutes,  ordinances  and  written  instruments 
the  express  mention  of  one  thing  implies  the  exclusion  of 
every  other."  [Sill  v.  ViUage  of  Coming,  15  N.  T.  297. 
Kelso  V.  Tabor,  62  Barb.  125  to  129.)  The  case  of  Dewhursts 
V.  Fielden,  (7  Manning  <&  Orang.  182,)  illustrates  how 
•  closely  the  rule  is  applied.  The  question  in  that  case  was 
a  right  to  be  registered  as  a  borough  voter — ^the  right  to 
registry  depending  on  the  occupancy  of  *'any  house,  ware- 
house, counting-house,  shop,  or  other  building,  either  sep- 
arately or  jointly,  with  any  land  within  such  city  or 
borough,  occupied  therewith  by  him,  the  same  landlord, 
of  the  clear  yearly  value  of  not  less  than  £10."  A  person 
occupying  two  buildings,  neither  of  which  amounted  to  a 
rental  of  j£10,  but  both  to  more  than  £10,  claimed  regis- 
tration. Tindal,  Ch.  J.,  says,  {p.  186 :)  "  The  rule  expressio 
umus  est  exeliuio  alterius  is,  I  think,  applicable  here,  and 
I  cannot  see  why  the  legislature  should  have  provided 
for  the  joint  occupation  of  a  building  and  land,  and  not 
for  that  of  two  different  buildings,  if  it  had  been  intended 
that  the  latter  should  confer  the  franchise."  So  in  the 
case  at  bar,  it  cannot  rationally  be  Explained  why,  on  the 
hearing  on  the  petition,  provision  should  be  made  for  par- 
ties joining  in  the  petition,  and  none  for  withdrawal,  if  it 
was  intended  that  parties  having  signed  should  have  power 
to  withdraw.  3.  It  must  be  borne  in  mind  that  this  stat- 
ute nowhere  contemplates  the  expression  of  a  negation. 
Kon-action  implies  negation,  and  when  a  tax-payer  passes 
from  a  passive  to  an  active  state,  by  signing  the  petition. 


414        OASES  IN  THE  SUPREME  COURT. 

The  People  v.  Henshaw. 

he  has  done  the  only  act  the  statate  contemplates  or  author- 
izes him  to  do.  He  can  nowhere  again  express  his  oppo- 
sition, for  the  statute  furnishes  him  no  mode  for  doing  it. 
His  dissent  was  assumed  until  he  gave  his  assent,  and  that 
assent  is  irrevocable,  except  when  procured  by  fraud.  In 
Starin  v  Tovm  of  Genoa.  (23  N.  Y.  439  to  451,)  when  speak- 
ing of  the  proof  requisite  to  establish  the  assent  of  the 
town  to  a  certain  enterprise,  the  court  use  this  language : 
^'  But  the  fact  of  such  assent  was  to  be  ascertained  and 
proved,  like  any  other  facts  of  which  the  evidence  was 
manifest  in  writing."  By  logical  deduction  we  may  say, 
in  this  case,  that  the  whole  evidence,  resting  in  writing, 
cannot  be  altered  or  changed  by  any  party  or  person,  but 
must  stand  for  what  the  written  evidence  establishes  or  • 
represents.  If  this  be  so,  then  the  issuable  facts  are  the 
genuineness  of  the  signatures,  the  number  of  persons  sign- 
ing, and  the  amount  of  property  represented.  In  the  case, 
23  N.  F.,  at. page  452,  the  court  say:  "It  was  incumbent 
on  the  plaintiff  to  prove  that  the  written  assent  given  in 
evidence  had  actually  been  signed  by  the  requisite  number 
of  tax-payers  designated  in  the  act,"  &c.  On  this  theoiy, 
the  duty  of  the  judge  was  compassed  in  taking  proof  of 
signatures  to  the  petition,  for  the  whole  evidence  rested  in 
writing.  The  statute  does  not  authorize  the  county  judge 
to  hear  parties  signing,  on  the  subject  of  recantation. 
They  are  presumed  to  have  acted  deliberately  in  changing 
their  position  from  a  negative  to  an  affirmative,  and  that 
is  the  only  act  the  statute  authorizes  the  performance  of. 
The  act  of  signing  the*  petition  is  not  the  performance  of  a 
voluntary  revocable  act^  and  when  signature  is  made,  it  is 
in  the  nature  of  a  power  executed.  The  party  avails  him- 
self of  the  exercise  of  a  franchise  conferred  by  statute,  the  . 
the  result  of  which  is  to  create  an  ultimate  liability,  and, 
like  every  other  executed  power,  is  irrevocable  as  to  every 
other  party  or  thing  to  which  it  relates,  when  once  exer-  I 

cised.    But  for  the  statute  enc^bling  the  party  to  give  his 
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Bignature,  it  conld  not  be  made  at  all.  {Thomson  v.  Lee 
County^  3  Wall  327  to  330.)  Each  signature  relates  to 
every  other  signature,  and  when  the  requisite  number  is 
obtained,  the  power  conferred  by  statute  has  been  so  far 
exercised,  and  has  become  so  far  operative,  as  to  fix  the 
rights  of  all  parties.  The  subsequent  ascertainment  of  the 
fact  that  the  necessary  signatures  have  been  obtained  does 
not  fix  the  rights  of  the  parties ;  that  is  the  mere  evidence 
of  the  fact;  but  it  is  the  precedent  fact  that  the  signatures 
have  been  obtained.  In  White  v.  Giti/  of  Buffalo,  in  the 
manuscript  opinion  of  the  general  term  of  the  superior 
court,  Buffalo,  the  court  discuss  this  right  of  revocation 
in  the  exercise  of  a  statutory  power,  and  deny  the  right, 
and  they  sum  up  the  whole  matter  in  a  single  sentence, 
when  they  say :  "  The  statute  does  not  provide  for  vacil- 
lating conduct  (a) 

(a)  The  case  referred  to  was  as  follows : 

White  and  Fibbo  vt.  The  Citt  of  Buffalo. 

The  action  wa^  brought  to  set  aside  the  proceedings  of  the  common  cooncfl  in 
the  matter  of  grading  and  paving  Swan  street  The  decirton  inyolves  the 
point  as  to  the  legal  effect  of  a  change  of  opinion  on  the  part  of  property  own- 
ers, who  first  signed  a  petition  for  a  work  which  subjects  them  to  an  assess- 
ment, and  who  afterwards  signed  a  remonstrance  against  the  same  work. 

The  defendant,  the  City  of  Bufialo,  has  power  to  cause  the  streets  within  its 
bounds  to  be  graded  and  paved,  and  the  expense  thereof  to  be  assessed  upon  the 
lands  deemed  benefltad ;  but  no  such  improvement  shall  be  ordered,  the  expense 
of  which  shall  exceed  |200,  except  upon  the  application  of  a  miyority  of  the 
property  holders  directly  interested  therein  and  residents  of  said  city ;  nor 
shall  such  work  be  ordered  until  there  shall  be  presented  to  the  common  coun- 
cil, and  filed  with  the  city  cletk,  a  certificate,  signed  by  the  city  assessors,  or  a 
majority  of  them,  stating  that  such  application  is  made  by  a  migority  of  such 
property  holders,  resident  in  said  city,  and  liable  to  be  taxed  or  assessed  to 
pay  for  the  same ;  which  certificate  shall  be  conclusive  evidence  that  such  ap- 
plication is  made  by  a  majority,  as  required  by  this  section.  (JUcUed  City  Char- 
ts, tUleS,^  19.) 

On  the  22d  day  of  June,  1868,  an  application  addressed  to  the  common 
council  of  said  city,  asking  said  council  to  order  Swan  street  to  be  graded  and 
paved,  and  signed  by  a  majority  of  the  resident  property  holders  interested  in 
such  improvement,  and  the  certificate  of  the  city  assessors  annexed  to  it,  stat- 
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It  is  claimed  that  without  other  authority  than  that 
cited,  and  upon  the  weU  settled  rules  requiring  some 
steadfastness  and  certainty  in  men's  actions,  the  action  of 
the  county  judge  should  be  held  erroneous  in  permitting 
these  petitioners  to  withdraw.  But  the  precise  case  has 
been  adjudicated  in  this  State,  in  the  Matter  of  the  Tax- 
payers  of  the  Town-  of  Ghreenej  (38  Sow.  Pr.  515,)  where  the 

ing  that  such  application  was  made  by  a'majori^  of  the  property  holders,  res- 
ident in  said  city,  and  liable  to  be  assessed  to  pay  for  such  work,  were  presented 
to  the  sud  common  council,  and  filed  with  the  city  clerk.  The  common  coon- 
cil,  on  the  said  22d  day  of  June,  1868,  referred  the  sud  application  to  a  com- 
mittee. On  the  29th  day  of  June,  1868,  a  remonstrance  against  said  work  was 
presented  to  the  common  council,  and  also  a  petition  signed  by  some  of  the  per- 
sons who  had  joined  in  the  application  for  the  said  improyement,  asking  that  their 
names  might  be  stricken  from  said  application  and  added  to  the  remonstrance. 
The  remonstrants,  and  those  who  petitioned  that  their  names  might  be  stricken 
from  the  application  for  the  work  and  added  to  the  remonstrance  against  it, 
constituted,  together,  a  minority  of  the  resident  property  holders  interested  in 
and  liable  to  be  assessed  for  said  improvement.  The  common  council  referred 
the  said  remonstrance  and  petition  to  the  committee  having  in  charge  the  said 
application  for  the  improvement.  The  committee  subsequently  reported  in 
fovor  of  the  improvement,  and  the  common  council  ordered  the  work  to  be 
done.  The  l^>plication  for  the  improvement,  and  the  certificate  of  the  city 
assessors,  were  in  strict  conformity  with  the  requirements  of  the  statute,  and 
conferred  upon  the  defendant  the  power  or  jurisdiction  to  cause  the  improve- 
ment to  be  made.    This  was  not  disputed. 

By  the  Courts  (Marten  and  Vebplavck,  JJ.)  The  question  is,  whether  after 
becoming  invested  with  the  power  to  order  the  improvement,  the  defendant 
was,  by  the  act  of  some  of  the  applicants  subsequently  turning  remonstrants, 
divested  of  that  power.  We  think  that  the  defendant  was  not  divested  of  the 
power.  The  defendant  is  a  munidpal  corporation,  having  certain  functions  of 
government,  and  the  provisions  Hibove  quoted  requiring  an  application,  in  a 
case  like  the  one  under  consideration,  of  a  majority  of  the  property  holders, 
is  a  restriction  or  limitatioE  upon  its  general  powers.  This  implication  and  the 
certificate  of  the  assessors  are  essential  to  the  power  to  order  a  work  like  the 
one  under  consideration ;  they  are  jurisdictional  essentials.  But  when  an  ap- 
plication for  the  work  is  made,  and  the  certificate  of  the  assessors  is  filed  piursu- 
ant  to  the  statute,  and  the  power  or  jurisdiction  to  order  the  work  has  tiius 
attached,  we  do  not  think  that  the  defendant  can  be  divested  of  the  power,  or 
ousted  of  its  original  jurisdiction,  without  its  consent,  by  the  at^licants  for 
the  work,  and  much  less  by  only  a  portion  of  them. 
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court  at  general  term  hold  this  laogaage :  "The  author- 
ities are  too  clear  to  leave  a  doubt  in  my  mind  that  such 
consent  once  given,  with  knowledge  of  the  facts,  cannot 
be  withdrawn  at  the  mere  will  of  the  person  giving  his 
consent."  In  the  same  case  is  cited  the  manuscript  opin- 
ion  of  Justice  Gould,  in  Ma$on  v.  Weatoon  et  aL ;  and 

The  object  of  the  application  and  certificate  is  to  bring  into  action  the  gen- 
eral powers  of  the  defendant  in  the  particular  cases  in  which  they  cannot  be 
exercised  without  them.  When  they  have  done  this,  their  object  is  accom- 
plished, and  the  common  council  thus  invested  with  power,  proceeds  to  execute 
the  work  according  to  its  own  judgment. 

If  the  statute  had  not  coniained  the  provision  in  respect  to  the  certificate  of 
the  assessors,  and  its  conclusiveness  as  evidence,  the  common  council  would 
have  been  under  the  necessity  of  determining  for  themselves  whether  the  ap- 
plication was  in  &ct  made  by  a  majority  of  the  property  holders,  and  of  act- 
ing at  their  peril  upon  the  correctness  of  their  determination.  It  being  a 
question  of  original  jurisdiction,  would  ever  be  open  to  inquiry.  {Sharp  v. 
^eir,  4  Em,  88.) 

The  statute  takes  from  the  common  council  the  consideration  and  determin- 
ation of  the  question,  whether  the  application  is  made  by  a  majority,  as  re- 
quired by  the  staUite,  and  refers  the  question  to  another  tribunal,  and  makes 
its  certified  determination  of  the  fact  conclusive. 

It  would  be  against  the  whole  policy  of  the  provision,  to  hold  that  the  re- 
sponsibility of  determining  this  question  can  be  shifted  from  the'  assessors  to 
the  common  council,  and  thus  left  open  to  collateral  inquiry,  as  must  be  the 
case,  if  any  portion  of  the  applicants  for  the  work  can  withdraw  their  names 
at  pleasure. 

The  subsequent  certificate  of  two  of  the  assessors,  that  the  remonstrants, 
and  those  who  petitioned  the  common  council,  that  their  names  might  be 
stricken  from  the  application  for  the  work,  and  added  to  the  remonstrance, 
were,  together,  a  majority  of  the  interested  property  holders,  was  without 
authority  or  legal  consequence.  We  mean,  upon  the  question  of  power.  The 
assessors  claim  all  their  powers  fh>m  the  statute,  and  those  they  exhausted 
when  they  gave  the  first  certificate.  It  was  doubtless  the  duty  of  the  common 
councQ  in  determining  whether  the  work  should  be  ordered,  to  consider  the 
wishes  of  the  property  holders,  and  the  interest  of  the  public,  and  the 
changes,  if  any,  that  had  taken  place.  But  the  power  to  order  *the  work  was 
fixed  by  the  application  for  it,  and  the  certificate  of  the  assessors. 

It  was  contended  on  the  argument,  by  the  counsel  for  the  plaintiffi,  that  any 
of  the  applicants  had  the  right  to  withdraw  from  the  application  at  any  time 
before  the  work  was  ordered. 

We  have  already  expressed  the  opinion  that  they  could  not  do  so,  without 
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another  case  where  the  justice  holds  this  language :  ^^  I  am 
further  entirely  unable  to  see  that  any  person  who  had 
once  signed  his  name  to  a  written  consent,  uncondition- 
ally, was  by  either  law  allowed  to  change  his  action,  or  in 
any  way  retract  it.  The  law  presumed  he  would  not  write 
his  consent  unless  he  meant  that  he  consented,  and  it 

the  consent  of  the  council.  Indeed,  it  would  seem  that  those  applicants  who 
desh'ed  to  become  remonstrants,  so  understood  it,  for  they  petitioned  the  com- 
mon council  to  change  their  names  from  the  application  to  the  remonstrance. 
It  was  also  contended  that  there  must  be  a  majority  of  the  property  holders 
applying  for  the  work  at  the  time  it  is  ordered,  and  that  all  changes  which  may 
have  taken  place  between  the  application  and  the  ordering  of  the  work  must 
be  considered  by  the  common  council ;  for  it  is  the  policy  of  the  statute  that 
the  work  is  to  be  ordered  only  upon  the  wish  of  a  minority  of  the  property 
holders  interested. 

It  was,  doubtless,  the  policy  of  the  act,  that  a  work  like  the  one  under  con- 
sideration, should  not  be  ordered  by  the  common  council  except  upon  the  ex- 
press wish  of  a  majority  of  the  property  holders,  for  it  expressly  declares  that 
it  shall  not  be  done  except  upon  their  application ;  but  that  is  not  the  sole 
policy  of  the  act.  If  every  property  holder  liable  to  have  been  assessed  for 
the  expense  of  the  work  had  made  application  for  the  work,  the  common  council 
would  not  have  had  the  power  to  order  it.  The  statute  requires  that  another 
tribunal  shall  adjudge  the  fact  whether  the  application  is  made  by  a  nuyority 
of  the  properly  holders  interested,  and  the  certificate  of  that  tribunal  that 
such  is  the  fact,  is  necessary  to  the  jurisdiction  of  the  common  council  to  order 
the  work. 

In  this  case  the  applicants  submitted  their  application  to  that  tribunal  and 
obtained  from  it  the  adjudication  and  certificate  required  by  the  statute.  They 
had  thus  judgment  in  their  favor  that  they  constituted  the  necessary  majority. 
They  presented  the  application  and  certificate  to  the  common  council,  and 
thus,  in  the  way  pomted  out  by  the  statute,  established  before  the  common 
council,  that  it  was  the  wish  of  the  majority  of  the  property  holders  that  it 
would  order  the  work,  and  satisfied  the  policy  of  the  statute. 

The  statute  does  not  provide  for  vacillating  conduct.  We  are  of  the  opinion 
that  the  common  council  was  not,  upon  the  question  of  power,  bound  to  go 
back  of  the  application  and  certificate.  The  question  we  are  considering  is 
one  purely  of  power,  and  we  have  endeavored,  in  determining  its  existence,  to 
exclude  from  our  minds  all  consideration  as  to  whether  it  has  been  judiciously 
executed,  for  with  that  we  have  nothing  to  do. 

The  judgment  should  be  reversed  and  the  complaint  dismissed,  with  costs. 

Clintov,  J.,  dissented. 

Judgment  reversed. 
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made  no  provision  for  bis  changing  bis  mind,  whether 
within  one  day,  or  one  year."  It  is  true,  this  last  case  did 
not  arise  ander  the  statute  of  1869,  but  it  arose  under  a 
statute  authorizing  the  obtaining  the  consent  of  towns  to 
subscriptions  to  a  railroad  corporation,  and  the  scope,  or 
effect,  of  which  was  in  accordance  with  the  act  of  1869. 
It  is  claimed,  therefore,  that  this  application  of  the  tax- 
payers of  the  town  of  Pavilion  should  be  sent  back  to  the 
county  judge,  with  directions  that  he  adjudge  and  de- 
termine, upon  the  proofs  already  taken  before  him,  that 
the  petitioners  do  represent  a  majority  of  the  tax-payera 
of  said  town  of  Pavilion,  as  shown  by  the  last  preceding 
tax  list,  or  assessment  roll,  and  do  represent  a  majority 
of  the  taxable  property  upon  said  list,  or  roll ;  and  that 
he  enter  such  judgment  in  conformity  with  said  chapter 
907  of  the  law  of  1869. 

M.  H.  Pecky  for  the  defendant. 

L  The  writ  of  certiorari  should  be  quashed.  The  re- 
lator shows  no  right  to  prosecute  the  same.  He  represents 
no  party  to  the  procecfding  before  the  county  judge — 
neither  the  petitioners,  the  railroad  company,  nor  the 
town  of  Pavilion — and  as  an  individual,  he  has  no  pe- 
culiar interest  to  protect,  or  injury  to  redress.  (Matter  of 
Mount  Morris  Square,  2  HUl,  14.  3  Abb.  232.  DooliUle 
V.  Sup.  Broome  Co,,  18  N.  Y,  155.  BopeeveU  v.  Draper, 
23  id,  318.) 

n.  The  act  of  the  legislature  under  which  this  proceed- 
ing was  instituted  (Lawe  of  1869,  ck  907,)  is  unconstitu- 
tional and  void.  The  legislature  has  no  constitutional 
power  to  authorize  the  appropriation  of  private  property 
for  private  purposes,  against  the  consent  of  the  owner — 
with  or  without  the  consent  of  his  neighbors. 

m.  Upon  the  merits,  the  decision  of  the  county  judge 
was  manifestly  correct.  A  brief  reference  to  former  legis- 
lation and  adjudication,  relating  to  the  bonding  of  munioi- 
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palities  for  railroad  purposes,  will  render  the  correctness 
of  the  proposition  more  apparent.  It  is  not  one  of  the 
inherent  powers  of  a  town  to  subscribe  for  stock,  or  invest 
in  the  bonds  of  a  railroad  company.  (1  22.  ^S^.  813,  5th  ecL 
Starin  v.  Toton  of  Genoay  23  N.  Y.  439.  Town  of  JDuanes- 
burgh  v.  Jenkins^  46  Barb.  294.)  The  legislature  of  this 
State  has  assumed  that  it  possessed  the  constitutional 
power  to  authorize  such  an  appropriation,  by  a  town,  of 
the  property  of  its  citizens,  and  upon  that  assumption,  has, 
during  the  past  twenty  years,  enacted  various  statutes 
having  that  end  in  view,  for  the  benefit  of  sundry  railroad 
enterprises.  It  has  not,  however,  as  yet  been  contended 
by  any  one,  that  the  legislature  possesses  any  compulsory 
power  in  the  premises.  It  is  entirely  optional  with  the 
town  to  accept  or  reject  the  proffered  authority,  and  with- 
out acceptance  on  the  part  of  the  town,  such  authority 
has  no  vitality,  or  practical  utility.  {Town  of  Duan^burgh 
V.  Jenkins,  supra,)  The  acceptance  by  the  town  is  to  be 
determined  by  the  affirmative  decision  of  a  majority  of  its 
tax-payers,  representing  a  majority  of  its  taxable  property, 
as  shown  by  the  last  preceding  tax  list,  or  assessment  roll. 
Thus  far,  in  the  course  of  legislation  upon  this  subject,  no 
embarrassment  appears  to  have  existed  in  carrying  into 
practical  effect  this  theory  of  legislative  power.  But  the 
difficult  question  to  be  disposed  of  has  been,  as  to  the 
more  appropriate  and  satisfactory  method  of  indicating 
the  decision  of  the  tax-payers,  and  ascertaining  what  their 
decision  really  was.  Under  the  former  statutes,  this  de- 
cision was  indicated  by  the  signature  of  the  tax-payer  to 
f^n  instrument,  giving  direct  and  express  authority  to 
certain  persons  therein  designated,  to  borrow  money  on 
the  credit  of  the  town,  to  be  appropriated  for  the  benefit 
of  the  proposed  railroad  enterprise,  and  to  issue  binding 
obligations  upon  the  town  for  its  re-payment  And  the 
fact  that  such  authority  had  been  given  by  the  requisite 
majority,  was  left  to  be  ascertained  and  established  by 
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certain  ex  parte  affidavits  and  certificates.  The  Court  of 
Appeals  held,  in  Starin  v.  Tatvn  of  Genoa,  (23  N,  T.  439,) 
and  People  v.  Mead,  (24  id,  114,)  that  the  actual  consent 
of  a  majority  of  tax-payers,  &c.,  was  an  *' absolute  pre- 
requisite and  condition  precedent,"  to  the  exercise  of  any 
authority,  by  the  -persons  designated,  and  that  this  fact 
must  be  affirmatively  established  by  competent  evidence. 
This  doctrine  necessarily  results  from  the  principles  to 
which  we  have  already  referred,  and  rests  upon  the  dis- 
tinct theory  that  no  such  obligation  can  be  imposed  upon, 
or  assumed  by,  a  town  without  an  actual  bona  fide  decision 
of  a  majority  of  its  tax-payers,  representing  a  majority  of 
its  taxable  property.'  We  may  now  intelligently  consider 
the  provisions  of  the  act  of  1869,  and  their  legitimate  con- 
struction as  bearing  upon  the  question  in  controversy. 
Based  upon  the  same  general  principles  as  the  previous 
legislation,  this  act,  nevertheless,  effects  a  radical  change 
in  the  modus  operandi  by  which  the  legislative  authority 
is  to  be  accepted,  and  the  fact  of  such  acceptance  estab- 
lished. Under  this  statute,  the  town  becomes  the  actor, 
and  such  of  its  tax-payers  as  may  be  in  favor  of  the  project, 
assume  the  attitude  of  petitioners,  who  desire  that  the 
town  shall  create  and  issue  its  bonds,  and  to  that  end  re- 
quest that  the  necessary  statutory  proceedings  may  be 
taken  by  and  before  the  county  judge.  And  the  county 
judge  is  invested  with  authority  to  take  proofs  and 
adjudicate  upon  the  questions  involved  in  such  appli- 
cation, and  consequent  upon  a  judgment  in  its  favor, 
to  set  in  motion  the  requisite  machinery  to  render  it 
effectual. 

Now  the  important  question  arises — what  is  the  precise 
legal  status  of  the  petitioners  on  the  presentation  of  this 
petition;  what  obligations  have  they- assumed  and  what 
rights  do  they  possess  as  affecting  further  proceedings  in 
the  premises,  and  what  is  the  nature  of  the  duty  devolved 
upon  the  county  judge  in  the  hearing  and  determination 
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of  the  matter  submitted  for  his  consideration  ?  We  sab- 
mit  that  the  precise  question  to  be  determined  by  the 
county  judge  is,  does  the  town  accept  the  legislative 
authority  conferred,  and  desire  to  exercise  it  for  the 
benefit  of  the  proposed  road  ?  And  this  inquiry  neces- 
sarily relates  to  the  point  of  time  when  it  is  to  be  judi- 
cially answered.  Such  is  the  language  of  the  statute :  the 
judge  is  to  be  satisfied  that  the  petitioners  do  represent  a 
majority  of  tax-payers  and  taxable  property,  and  he  so  ad- 
judges and  records  the  fact.  Not  the  persons  who  occu- 
pied the  position  of  petitioners  three  months  prior  to  such 
adjudication,  but  those  at  the  time,  thus  desiring  and 
requesting  that  such  bonds  may  be « created  and  issued. 
The  construction  contended  for  by  the  relator  not  only 
converts  the  county  judge  into  a  mere  "  magic  calcu- 
lator," clothed  with  authority  to  make  certain  mathemat- 
ical calculations,  and  deliberately  to  record  the  result  in 
the  form  of  a  judgment,  but  it  completely  distorts  the 
action  of  the  petitioners,  and  nullifies  the  fundamental 
principle,  that  no  such  obligation  can  be  imposed  upon,  or 
assumed  by  the  town,  against  the  wishes  of  a  majority  of 
its  tax-payers,  representing  a  majority  of  its  taxable  prop- 
erty. For,  if  we  assume  that  the  request  made  by  the  act 
of  signing  the  petition  is  final  and  conclusive  upon  the  ac- 
tion of  the  tax-payer,  and  he  is  absolutely  foreclosed 
against  repentance,  or  revocation,  it  necessarily  follows 
that  this  burden  mt^  be  forced  upon  the  town  by  the 
action  of  a  single  tax-payer,  although  every  other  may 
distinctly  and  emphatically  protest  against  the  same ! 
Such  a  construction  was  never  contemplated  by  the  legis- 
lature ;  it  is  repugnant  to  common  sense  and  common 
justice,  andean  never  commend  itself  to  judicial  approval, 
or  sanction.  The  fallacy  of  the  argument  in  its  favor 
consists  in  the  assumption,  that  by  the  act  of  signing  the 
petition  the  subscriber  enters  into  any  sort  of  contract, 
with  any  person.     The  act  bears  no  analogy  to  an  agree- 
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ment  to  take  stock.  There  is  not  only  no  agreement  to 
that  effect  in  the  instrument,  but  the  subscriber  never  ex- 
pects, or  intends,  to  have  any  stock.  No  party  to  the 
proceeding  is  authorized  to  sell,  or  transfer  stock,  and  there 
is  no  imaginable  consideration  for  any  such  agreement. 
The  cases  which  hold  tiiat  the  subsequent  creation  of  the 
"  party  of  the  second  part,'^  cures  this  defect  of  want  of 
mutuality,  and  the  imaginary  benefits  to  enure  to  the  sub- 
scriber as  a  member  of  the  organization  furnish  a  suffi- 
cient consideration  for  the  agreement,  go  quite  as  far  as  is 
desirable  in  that  direction.  {Buff,  &  N,  T.  City  R.  R.  Co.y 
V.  Dudleyy  14  N.  Y.  336.)  In  the  case  cited,  it  is  said, 
(op.  of  SeldeUj  c/*.,  p,  353,)  that  when  a  subscription  is  made 
to  the  capital  stock  of  a  corporation  not  yet  existing,  the 
law  raises,  by  implicationj'a  promise  on  the  part  of  such 
corporation  the  instant  it  comes  into  existence,  to  invest 
the  subscriber  with  a  share  of  its  property  arid  franchises, 
corresponding  to  the  amount  of  his  subsciption.  But  here 
there  is  no  subscription,  and  it  is  left  entirely  optional  by 
the  provisions  of  the  statute,  with  the  railroad  compan}', 
whether  to  sell,  or  transfer,  a  dollar's  worth  of  stock,  or 
bonds,  to  the  commissioners  representing  the  town,  or  not. 
Judge  Selden  expressly  concedes,  that  such  a  subscrip- 
tion, tested  by  the  rules  of  the  common  law,  might  be 
withdrawn,  or  revoked,  at  any  time  prior  to  its  acceptance 
by  the  corporation.  {Pages  362,  353.)  The  statutory 
provisions  to  which  he  refers,  have  no  bearing  upon  the 
question  of  revocation  in  the  case  at  bar.  We  insist  that 
the  instrument  presented  to  the  county  judge  in  this  case 
is,  precisely  what  it  purports  to  be — a  simple  petition,  and 
the  persons  subscribing  the  same  arb  simply  petitioners — 
setting  forth  certain  alleged  facts,  and  requesting  that 
certain  ulterior  proceedings  may  be  had  as  provided  by 
the  statute.  As  such  they  had  an  undoubted  legal  right 
to  withdraw  theif  request  at  any  time  before  a  final  ad« 
judication  of  the  matter  set  forth  in  the  petition,  the  same 
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as  a  petitioner  to  the  legislature,  or  other  municipal  body 
for  relief  redress,  or  favor;  a  petitioner  to  the  court  for 
some  legal  remedy,  or  authority  to  act  in  a  given  case, 
as  one  who  submits  a  proposition  for  the  purchase,  or 
sale  of  property,  before  acceptance ;  as  one  who  offers  to 
invest  another  with  authority  to  act  in  his  behalf  as  agent, 
attorney,  or  otherwise,  before  assent  is  given  thereto  by 
the  other;  as  one  who  revokes  an  arbitration  l)efore  sub- 
mission ;  in  fine,  as  in  every  conceivable  case  of  request, 
or  proposition  before  final  action,  or  acceptance. 

It  does  not  aid  the  relator's  position  to  treat  the  signing 
of  the  petition  as  a  ^'  ready  and  convenient  form  of  taking 
a  popular  vote."  There  is  no  abstract  restriction  upon  a 
voter's  right  to  change  his  vote.  In  the  case  of  a  vote  by 
ballot  he  may  not  do  so,  for  the  simple  reason  that  it  is 
impracticable,  owing  to  the  impossibility  of  identifying  the 
particular  vote  cast  by  him.  But  it  is  the  constant  prac- 
f  tice  in  viva  voce  votes,  for  any  voter  to  change  from  one 

'  side  of  the  question  to  the  other  at  pleasure,  at  any  time 

before  the  result  is  formally  announced.  Of  course,  there 
is  no  difficulty  in  the  case  of  a  petition  in  identifying  the 
signature  of  a  petitioner,  or  the  amount  of  taxable  prop- 
erty he  represents. 

Ifeither  do  the  dicta  of  judges  under  the  former  statutes 
furnish  any  satisfactory  authority  upon  this  question. 
Whether  sound  or  not,  two  very  plausible  arguments  ex- 
isted against  the  right  of  a  taxpayer  to  withdraw  his 
^^ consent"  as  then  given.  (1.)  It  gave  direct  authority  to 
the  persons  named  to  act.  (2.)  No' instrumentality  was 
provided  by  which  desire  to  do  so  could  be  manifested  or 
carried  into  effect. 

Again,  the  provisions  of  the  act  of  1869  plainly  contem- 
plate that  withdrawals  may  be  made.  It  would  be  super- 
fluous to  give  to  the  petitioners,  in  terms,  the  right  to  do 
that  which  they  were  already  legally  authorized  to  do ;  that 
is,  to  withdraw  their  signatures  from  the  petition.     But 
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the  power  to  add  thereto  woald  not  exist  unless  expressly 
conferred;  hence  it  is  given  in  terms.  This  provision 
very  clearly  indicates  that  the  legislature  contemplated 
changes  subsequent  to  the  signing  and  presentation  of  tke 
petition,  and  that  the  facts  were  to  be  determined  as  they 
were  found  to  be  at  the  time  of  the  final  hearing  and  de-* 
cision.  If  the  presentation  of  the  petition  to  the  county 
judge  was  intended  in  any  sense  to  conclude  the  rights  of 
the  parties  in  favor  of,  or  opposed  to,  the  application,  then, 
manifestly,  it  should  be  conclusive  upon  both.  That  it  was 
not  so  intended  is  further  apparent  from  the  fact  that  if  it 
should  turn  out  that  the  petition  did  not  then  embrace  one 
quarter  of  the  tax-payers  or  taxable  property,  the  applica- 
tion might  nevertheless  be  granted,  provided  the  de- 
ficiency was  subsequently  supplied.-  It  is  obvious,  therefore, 
from  the  provisions  of  the  act  itself,  that  in  taking  this 
** popular  vote"  it  was  intended  that  the  "polls'*  should 
be  kept  open,  to  enable  the  voters  to  give  a  fair  and  delib* 
erate  expression  to  their  views  and  wishes  upon  the  ques- 
tion to  be  passed  upon  by  the  county  judge,  until  the 
conclusion  of  the  "  trial "  before  him,  whereby  he  would 
be  able  to  render  an  intelligent  and  satisfactory  decision  as 
to  the  acceptance  or  rejection  by  the  town  of  the  legislative 
authority  conferred. 

The  action  of  the  county  judge  in  this  proceeding  is 
clearly  of  a  judicial  character,  and  whether  he  acts  as  a 
court  or  a  judge  is  not  of  any  moment  The  duty  is  not 
ministerial  in  any  sense,  nor  could  it  be,  with  equal  pro- 
priety, devolved  upon  a  **  county  clerk."  The  legislature 
do  not  confer  upon  such  officers  the  power  to  dispose  of 
questions  of  fact  by  rendering  and  recording  "judgments," 
which  "  shall  have  the  same  force  and  effect  as  other  judg- 
ments and  records  of  courts  of  record  of  this  State."  (§  2.) 
If  the  views  already  suggested  are  correct,  the  right  of 
the  judge  to  permit  the  withdrawal  of  names  is  unques- 
tionable. 
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The  petition  is  to  set  forth,  among  other  things,  the  fact 
that  the  petitioners  '^  desire  that  snch  mnnicipal  corpora- 
tion shall  create  and  issue  its  bonds"  &c.,  (§  1 ;)  and  the 
c^nty  judge,  on  the  hearing,  is  required  to  "take  proof 
as  to  the  said  allegations  in  said  petition."  (§  2.)  In  no 
proper  sense  can  a  party  who  opposes  such  action  on  the 
part  of  the  town,  be  said  to  "desire"  that  it  be  had.  He 
cannot,  therefore,  with  any  propriety,  longer  be  called  a 
"petitioner."  At  what  point  of  time,  prior  to  the  final 
adjudication  of  the  judge,  can  it  be  said  that  there  is  a 
concurrence  of  minds  among  the  petitioners  ?  The  sub- 
scriptions may  extend  over  a  period  of  several  months, 
and  many  changes  in  the  mean  time  occur,  and  influences 
exist,  effecting  a  radical  change  in  the  "desire"  of  some 
portion  of  the  petitioners. 

rV".  Finally,  we  submit  that  this  statute  should  be  con- 
strued as  a  whole,  having  in  view  the  intent  of  the  legis- 
lature and  the  purpose  sought  to  be  accomplished.  The 
policy  of  this  species  of  legislation  is,  to  use  the  mildest 
expression,  very  questionable.  Practically  its  results  are 
disastrous  to  the  business  interests  of  those  who  are  de- 
luded into  an  investment  in  these  numerous  railroad  enter- 
prises ;  and  no  "  strained  construction"  should  be  resorted 
to  by  the  courts,  which  shall  have  the  effect  to  enhance 
the  evil  beyond  that  which  is  produced  by  the  voluntary 
action  of  the  citizen. 

JBy  the  Court.  The  power  of  the  legislature  to  author- 
ize municipal  corporations  to  bond  themselves  in  aid  of 
railroad  corporations  is  conclusively  settled  in  this  State 
by  the  court  of  last  resort,  as  well  as  by  the  Supreme 
Court  of  the  United  States. 

The  mode  in  which  the  tax-payers  of  a  town  shall  man- 
ifest their  assent  to  the  issue  of  bonds,  rests  entirely  in 
the  discretion  of  the  legislature ;  and  when  that  assent  is 
manifested  in  the  way  prescribed,  it  is  irrevocable. 
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Each  petitioner  is,  to  a  certain  extent,  influenced  by  the 
action  of  every  other  who  has  signed  before  him,  and  it 
would  operate  unjustly  to  permit  any  to  withdraw,  whose 
consent,  manifested  by  signing  the  petition  to  the  county 
judge,  has  been  given. 

If  the  petitioner  may  at  any  time  withdraw  his  assent, 
it  must  be  before  the  petition  has  been  acted  on  by  the 
county  judge. 

If  it  has  been  signed  by  the  requisite  number  of  tax- 
payers  representing  the  requisite  amount  of  taxable  prop- 
erty, jurisdiction  has  then  been  conferred  on  the  county 
judge  to  issue  the  order  calling  before  him  those  whose 
names  are  signed  to  the  petition ;  it  is  then  too  late  to 
withdraw.  If  it  could  be  done  at  that  stage  of  proceed- 
ings, we  perceive  no  reason  why  it  may  not  be  done  at  any 
time  before  the  actual  issue  of  the  bonds. 

We  are  of  opinion  that  after  the  county  judge  has 
acted  on  the  petition  it  is  too  late  for  a  petitioner  to  with- 
draw his  assent. 

The  order  of  the  county  judge  is  reversed. 

[Fourth  Dbpabtmbnt,  Qbsbbal  Tbbm,  at  Boffido,  June  21, 1870.    MuUm, 
P.  J.,  and  Johnson  and  Talcotty  Justices.] 
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Baxtbr  vi.  Thb  Spuyten  Duyvil  and  Pokt  Morbis 

Railroad  Compant. 

The  croHsing  of  highways,  by  a  railway,  at  grade,  is  not  unlawftiL  It  is  there- 
fore neither  a  nuisance  nor  a  trespass,  at  law ;  nor  does  such  crossing  require 
the  highway  commissioners'  consent  thereto. 

A  court  of  equity  has  no  power  to  restrain  the  construction  of  a  railway  author- 
ised by  law,  by  a  company  authorized  to  construct  it. 

After  a  railroad  company  has  applied  for,  and  obtained,  an  order  of  the  Supreme 
Court,  on  notice  to  the  commissioners  of  highways,  as  required  by  chapter 
582,  of  the  Laws  of  186^  authorizing  it  to  construct  its  road  "  upon  or  along 
any  highway,"  the  commissioners  of  highways  cannot  prevent,  nor  the  court 
restrain,  the  construction  of  its  railroad  upon,  along  or  across  any  public 

highways. 

* 

MOTION,  by  the  plaintiffs,  upon  the  pleadings,  and  on 
affidavits,  for  a  temporary  injunction. 

The  complaint  alleged  that  the  plaintiffs  were  commis- 
sioners of  highways  of  the  town  of  Tonkers.  That  the 
defendant  had  entered  upon  the  highways  of  said  town, 
in  several  places  named,  and  was  proceeding  to  construct 
its  railroad  upon  and  across  the  said  highways,  taking  and 
occupying  the  same,  in  violation  of  the  rights  of  the  pub- 
lic and  of  law ;  in  Bome  places  making  excavations  across 
the  highways,  in  others  crossing  them  at  grade ;  in  one 
instance  changing  the  grade  of  the  highway  to  correspond 
with  the  grade  of  the  railroad,  and  in  another,  construct- 
ing its  road  upon  and  along  a  certain  highway  called 
Eingsbridge  road,  in  such  a  manner  as  wholly  or  partially 
to  occupy  the  same,  for  a  long  distance. 

The  plaintiffs  claimed  damages  to  the  amount  of  $20,000, 
and  prayed  that  the  defendant  might  be  restrained,  by 
injunction,  from  constructing  its  railroad  upon,  along  or 
across  the  said  highways. 

The  answer  alleged  that  the  defendant  had  taken  the 
necessary  steps  to  locate  the  route  of  its  railroad  accord- 
ing to  law,  by  making  a  survey  and  filing  a  map  and  pro- 
file thereof  in  the  office  of  the  register  of  Westchester 
county ;  that  notice  of  such  route  was  given  to  the  plain- 
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tiffs,  who  failed  to  object  thereto  within  the  time  limited 
by  law ;  and  that  the  defendant  was  constrncting  its  rail- 
road according  to  the  location  so  acquired.  That  the 
commissionei*8  of  the  Central  Park  are  now  charged,  by 
statute,  with  the  supervision  of  the  highways  in  question, 
and  that  they  had  concurred  in  authorizing  the  construc- 
tion of  the  railroad  upon  the  route  aforesaid.  That  liiv- 
erdale  avenue,  one  of  the  roads  mentioned  in  the  complaint, 
was  never  turned  over  to  the  highway  commissioners  of 
the  town  of  Yonkers.  That  on  the  28th  of  April,  1871, 
the  Supreme  Court  granted  an  order,  under  chapter  582 
of  the  laws  of  1864,  authorizing  the  defendant  to  con- 
struct its  railroad  upon  and  along  the  Eingsbridge  road, 
so  called,  and  that  the  plaintiffs  had  notice  of  the  applica- 
tion for  such  order,  and  appeared  in  opposition  thereto. 
That  the  defendant  was  lawfully  engaged  in  the  construc- 
tion of  its  railroad,  the  route  whereof  necessarily  inter- 
sected the  highways  mentioned  in  the  complaint;  and 
that  it  intended,  as  soon  as  practicable,  to  restore  the  same 
to  such  a  condition  as  not  unnecessarily  to  have  impaired 
their  usefulness,  as  required  by  law.  That,  it  had,  mean- 
while, provided  for  temporary  roads,  where  the  same  were 
necessary ;  and  was  erecting,  at  the  points  where  excava- 
tions were  complained  of,  good  and  sufficient  bridges  to 
carry  the  highway  over  the  railroad.  That  it  had  acquired 
title,  under  the  general  railroad  act,  to  the  land  in  the 
said  highwaye,  which  it  occupied,  by  proceedings  against 
the  adjacent  owners ;  and  that  the  highway  commissioners 
had  notice  of  such  proceedings,  and  appeared  thereon  by 
counsel.  That  it  was  impossible  to  construct  the  railroad 
in  a  better  manner,  or  upon  a  better  route  or  grade,  than 
that  which  had  been  adopted,  by  reason  of  the  difficult 
nature  of  the  country  through  which  the  railroad  passed. 
And  that  the  defendant  had,  in  all  things,  conformed 
strictly  to  law. 
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J.  R.  Whiting^  for  the  motion. 
EUioU  F,  Shepardy  opposed. 

Tappen,  J.  The  plaintiffs  are  commissioners  of  high- 
ways in  the  Awn  of  Yonkers,  and  bring  this  action  to 
restrain  the  defendants  from  constructing  the  railway 
npon,  along,  or  across  certain  highways  in  that  town,  and 
to  recover  damages. 

On  the  motion  at  special  term  for  a  preliminary  injnnc- 
tiou,  pendente  lite^  the  following  proofs  were  offered : 
Affidavits  that  Independence  avenue,  Riverdale  avenue, 
and  Eingsbridge  road,  were  public  highways,  and  that  the 
defendants  were  unnecessarily,  and  without  legal  author- 
ity, occupying  and  obstructing  such  highways  at  certain 
points,  in  the  construction  of  the  road.  And  on  the  part 
of  the  defendants ;  the  affidavit  of  J.  O.  Dyckman,  one 
of  the  commissioners  of  appraisement,  that  where  the  rail- 
way intersects,  or  crosses  the  highway,  the  highway  is 
capable  of  being  restored  to  its  former  usefulness,  or  to 
such  a  state  as  not  unnecessarily  to  impair  its  use.  Also 
affidavits  of  J>.  B.  Cox,  W.  G.  Aekerman,  Joseph  H.  God- 
win, Augustus  Van  Cortland  and  E.  D.  Ewen,  property 
owners  and  residents  on  the  line  of  the  road,  and  other 
affidavits,  stating  that  the  railroad  is  properly  located,  and 
that  the  crossing  and  intersecting  with  said  highways  in 
the  manner  described,  will  not  injure,  or  obstruct  said 
highways.  And  these  affidavits  also  aver,  that  to  enjoin 
the  construction  of  the  railway  as  now  being  prosecuted, 
would  greatly  obstruct  the  said  highways,  would  impede 
public  travel,  and  inflict  a  great  injury  upon  business  and 
property.  The  affidavit  of  W.  H.  Decker,  contractor,  sets 
forth  that  the  railway  does  not  occupy  the  whole  width 
of  Kingsbridge  road  at  any  point.  On  April  28th,  1871, 
upon  petition  and  previous  notice  by  the  railway  company, 
and  after  hearing  the  commissioners  of  highways  in  oppo- 
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sition,  aa  order  of  the  Supreme  Court  was  made,  granting 
the  prayer  of  the  petition,  and  that  the  petitioners,  the 
Spuyten  Duyvil  and  Port  Morris  Railroad  Co.,  be  author- 
ized to  construct  its  railroad  along  and  upon  the  highway 
in  the  town  of  Yonkers,  known  as  the  Kingsbridge  road, 
as  near  as  possible  in  conformity  to  the  manner  indicated 
upon  the  map  of  its  route,  on  file^  &;c.  . 

Voluminous  affidavits  are  submitted,  showing  the  ab- 
rupt and  difficult  physical  features  of  the  country  across 
which  the  railway  is  located,  and  the  mode  of  its  construc- 
tion, and  the  affidavits  on  this  point,  for  the  defendants, 
quite  generally  concur  in  the  statement,  that.the  construc- 
tion and  route  are  largely  governed  by  these  features. 

The  plaintiffs  had  pending  a  motion  for  a  temporary 
injunction  in  this  action,  in  March  last  This  motion 
seems  to  have  been  countermanded  by  notice,  on  March 
30th.  It  is  claimed  by  the  defendants,  that  the  order  of 
April  28th,  1871,  upon  notice  to  the  plaintiffs,  is  abundant 
authority  for  the  acts  of  the  defendants  in  respect  to  the 
Kingsbridge  road,  and  that  the  plaintiffs,  as  commissioners 
of  highways,  having  appeared,  and  opposed  the  granting 
of  such  orders,  are  bound  by  that  adjudication.  The 
affidavit  of  James  Riley,  one  of  the  commissioners  of 
highways,  made  March  11th,  1871,  sets  forth  that  at  that 
time  no  order  of  the  Supreme  Court  authorizing  the  de- 
fendants to  construct  their  road  upon,  and  along,  the  high- 
way in  question,  had  been  obtained.  It  will  be  seen, 
therefore,  that  the  order  of  April  28th,  1871,  gives  to  the 
defendants  the  authority  in  respect  to  the  occupation  of 
the  highway  known  as  Kingsbridge  road,  which  they  did 
not  possess  when  this  action  was  brought ;  and  as  to  that 
road,  they  appear  from  the  tenor  of  such  order  to  be  in 
lawful  occupation  of  certain  parts  thereof.  If  they  have 
occupied  other  parts  of  such  road  not  contemplated  by,  or 
included  in,  such  order,  and  if  such  occupation  is  for  the 
purpose  of  constructing  track,  or  laying  rail  thereupon, 
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they  are  exceeding  their  authority,  and  will  be  restrained. 
If  such  occupation  l^e  but  temporary,  while  engaged  in 
the  construction  of  the  railway  across,  or  along  (not 
upon)  the  highway,  the  trespass  is  but  temporary,  and 
not  continuous,  and  it  does  not  require  an  i]\junction  to 
afford  relief. 

The  chief  grounds  urged  by  the  plaintiffs,  as  furnishing 
cause  for  an  injunction,  are,  that  the  act  of  incorporation 
of  the  defendants  does  not  authorize  the  construction  of 
the  road  in  the  county  of  Westchester ;  that  the  crossing 
of  highways  at  grade,  by  a  railway  track,  is  a  trespass,  and 
a  nuisance,  and  that  the  defendants  have  not  obtained  the 
conseut  thereto  of  the  plaintiffs,  as  commissioners  of  high- 
ways. The  defendant's  act  of  incorporation,  passed  April 
24th,  1867,  authorizes  the  construction  of  a  railroad  from 
the  Hudson  river,  at  Spuyten  Duyvil,  to  the  East  river  at 
Port  Morris.  Both  of  these  points  are  in  the  county  of 
Westchester.  The  clause  in  the  act,  "  the  said  road  to  be 
constructed  across  the  island  of  IN'ew  York,  in  such  man- 
ner as  not  to  interfere  with  the  present  location  of  the 
Harlem  River  Canal,"  is  not  well  worded,  yet,  very  clearly^ 
it  means,  that  where  the  road  may  cross  the  island  of  Kew 
York,  it  shall  be  so  constructed  as  not  to  interfere  with 
such  canal.  The  sole  purpose  of  the  clause  is  to  protect 
the  canal  in  case  the  railway  should  approach  or  cross  it 
The  crossing  of  highways  by  a  railway  at  grade,  is  not 
unlawful;  it  is,  therefore,  neither  a  nuisance  nor  a  tres- 
passj  at  law,  whatever  it  may  be  in  fact;  nor  does  such 
crossing  require  the  highway  commissioners'  consent 
thereto.  Under  the  act  of  1835,  such  consent  was  requisite, 
but  under  the  act  of  1850  it  is  not  requisite.  That  act» 
being  the  general  railroad  law,  provides,  in  section  24,  that 
where  an  embankment  or  cutting  shall  make  a  change  in 
the  highway  desirable,  with  a  view  to  a  more  easy  ascent 
or  descent,  the  company  may  take  additional  land  to  make 
such  change  in  the  highway;   and   among  the  general 
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powers  conferred  by  section  28,  the  fifth  paragraph  thereof 
provides  power  to  construct  the  railway  across,  along  or 
upon  any  highway;  but  the  company  shall  restore  the 
same  to  its  former  state,  or  to  such  state  as  not  unneces- 
sarily to  have  impaired  its  usefulness.  And  sections  38 
and  40  provide  for  the  ringing  of  the  engine  bells,  and 
sounding  of  steam  whistles,  on  approaching  and  crossing 
any  public  road,  and  for  the  erection  of  sign  posts,  and 
signs  with  letters  nine  inches  long,  reading,  ^*  Railroad 
crossing,  look  out  for  the  cars ;"  and  that  such  signs  shall 
be  maintained  where  the  public  road  is  crossed  by  the 
railroad  upon  the  same  level;  and  to  show  there  can  be 
no  doubt  on  the  subject,  it  is  said  in  the  case  of  DiUaye  v. 
The  New  York  Central  Bailroady  decided  in  the  Gommiaeion 
of  Appealiy  "  that  railways  are  privileged  to  cross  and 
run  upon  the  public  highway,  by  statute.*'  {Albany  Law 
Journal,  vol,  2,  p.  356.) 

If,  therefore,  the  defendants  are  authorized  to  construct 
this  railwky,  and  if  the  statute  authorizes  the  crossing  and 
occupation  of  highways,  the  court  has  no  power  to  restrain 
the  construction  of  a  railway  authorized  by  law.  {Hodg^ 
kifuon  v.  Long  Island  Railroad  Co,,  4  Ediv.  411.)  This 
case  arose  on  the  construction  of  a  tunnel  in  Atlantic 
street,  Brooklyn,  and  the  decision  of  the  vice  chancellor 
was  affirmed  by  the  chancellor,  on  appeal,  April  1847. 
By  chapter  582  of  the  laws  of  1864,  the  fifth  paragraph  of 
section  28  of  the  general  railroad  act  was  amended,  and  the 
power  of  railway  companies  restricted  in  respect  to  the  occu- 
pation of  a  highway,  by  providing  that  to  authorize  a  rail- 
way company  to  construct  its  road  upon,  or  along,  any 
highway,  the  order  of  the  Supreme  Court  must  be  applied 
for,  on  ten  days'  notice  to  commissioners  of  highways.  This 
was  done  by  the  defendants,  and  after  hearing  the  com- 
missioners of  highways  in  opposition,  the  Supreme  Court 
granted  the  application,  April  28,  1871.     There  seems, 
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therefore,  to  be  no  ground,  either  bj'  statute  or  by  the  pre- 
vious decisons  of  the  courts,  upon  which  the  plaintiffs  can 
prevent,  or  the  court  restrain,  the  construction  of  this  rail- 
road "  upon,  along  or  across  public  highways,"  as  sought 
in  the  complaint. 

I  have  reached  this  conclusion  after  a  careful  examina- 
tion of  the  whole  case,  and  the  statutes  and  decisions  upon 
the  subject.  I  might,  however,  go  further,  and  upon  the 
proofs  submitted  by  the  defendants,  consisting  of  the  affi- 
davits of  the  largest  and  most  prominent  property-holders 
and  residents,  and  persons  engaged  in  business  along  the 
line  of  the  railroad,  come  to  the  conclusion  that  the  road 
is  constructed  with  due  regard  to  the  public  safety,  and 
will  be  of  very  great  benefit  to  the  whole  community. 
Such,  certainly,  is  the  -tenor  of  the  statements  of  the  gen- 
tlemen, submitted  on  oath,  and  coming  from  a  source 
largely  qualified  to  speak  on  the  question. 

It  may  be  considered  a  misfortune  that  highways  and 
railways  are  permitted  to  cross  and  intersect  upon  the 
same  level,  particularly  in  great  thoroughfares  and  in 
thickly  settled  communities,  but  certainly  the  courts  can- 
not prevent  that  which  the  legislature  has  authorized. 

The  inhabitants  of  the  section  occupied  by  this  railway 
will  find  that  railroad  crossings  such  as  the  plaintiffs  com- 
plain of,  exist  all  over  the  land,  and  the  village  of  Yonkers 
presents  an  instance  at  one  of  its  most  busy  points ;  indeed, 
there  is  not  a  city  or  village  in  the  State  but  is  subject  to 
the  same  inconvenience  to  a  greater  or  less  extent,  wherever 
a  railway  track  is  laid;  and  the  system  can  only  be 
changed  by  an  enactment  of  law,  requiring  that  either  a 
township,  in  constructing  a  highway,  or  a  railroad  com- 
pany in  laying  its  track,  shall  cross  and  intersect  above  or 
below  grade.  The  defendants'  point,  that  the  plaintiffs 
are  not  rightfully  in  court,  is  overruled.  I  hold  that  the 
plaintiffs  have  the  right  to  bring  this  action  and  present 
the  case. 


KINGS-JUNE,  1870.  435 


Billet  c.  Carlier. 


With  the  views  above  expressed,  the  motion  for  a  tem- 
pory  injunction  is  denied,  with  leave,  however,  to  renew 
the  application  after  a  trial  of  this  case  upon  its  merits. 

[Westchbstbb  Spbcul  Tebk,  Jane  19, 1871. .  Tqppeny  Justice.] 
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Where  one  has  adopted  a  word  fVom  the  French  language,  to  designate  an 
article  which  he  is  engaged  in  manufacturing  and  selling,  hy  that  name,  he 
acquires,  by  such  adoption,  a  property  in  the  use  of  the  word  as  applied  to 
the  article  he  has  made  and  introduced  into  ^e  market,  although  the  article 
was  previously  sold  in  France  by  the  same  name ;  and  an  iiyunction  will 
lie  to  restrain  the  use  of  the  name  by  another  manufacturer. 

THE  plaintiff  was  engaged  in  the  business  of  manufac- 
turing, from  the  juice  of  the  pomegranate,  a  syrup, 
which  he  named  "  Grenadine'^ and  " Grenade  Syrup,"  and 
sold,  under  those  names.  Subsequently,  the  defendant 
commenced  making  a  syrup,  which  he  sold  under  the 
jpame  of  "  Grenade  Syrup."  The  plaintiff  obtained  an  in- 
junction order,  restraining  the  sale  of  any  article  under 
the  name  which  he  had  thus  previously  appropriated.  The 
defendant,  alleging  that  "Grenade''  was  a  French  word, 
signifying  pomegranate,  and  that  "Grenade  Syrup"  was 
sold  in  France,  by  that  name ;  and  denying  that  the  plain- 
tiff* could  acquire  an  exclusive  right  to  use  a  foreign  name 
by  being  the  first  to  introduce  it  into  this  country,  moved 
to  vacate  the  injunction  order. 

Goudert  Brothers^  for  the  motion. 

L.  A.  Fuller^  opposed. 
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Pratt,  J.  It  is  clear,  from  the  following  recent  decis- 
ions,  that  this  injunction  ought  not  to  be  dissolved.  {Mes- 
serole  v.  Tynherg^  4  -466.,  N.  A,  410;  MaUell  v.  Flanagan^ 
2  id.  459;  Newman  v.  Alvard,  49  Barb.  588.)  The  plain- 
tiff adopted  the  words  ** Grenade  Syrup"  many  months 
before  the  defendant  claims  to  have  used  them.  It  is  un- 
disputed that  he  has  spent  a  large  amount  of  money  in 
establishing  a  business  in  selling  the-article  known  by  that 
name.  The  plaintiff  has  acquired,  by  such  adoption,  a 
property  in  the  use  of  those  words,  as  applied  to  a  syrup 
he  has  made  and  introduced  into  the  market  The  de- 
fendant can  have  no  possible  motive  in  using  these  words, 
except  to  avail  himself  of  the  reputation  the  plaintiff's 
article  has  gained  under  this  name.  The  fact  that  the  de- 
fendant uses  other  words  in  connection  with  the  words 
"  Grenade  Syrup  "  does  not  give  him  the  right  to  use  the 
words  "  Grenade  Syrup."  {Newman  v.  Alvord^  49  Barb. 
588.)  The  name  used  by  the  defendant  is  well  calculated 
to  deceive  the  public,  and  I  cannot  perceive  of  what  value 
they  can  be  to  the  defendant  for  any  other  purpose. 

Motion  to  dissolve  injunction  denied,  with  $10  costs. 

[KiHOB  Spbgial  Tbbk,  June  6, 1870.    FraHj  Justioe.] 
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Where  the  fouDdation  for  an  action  a^nst  a  city  corporation  to  recover  dam-  I  ^ 
ages  for  a  personal  iDJury  sostained  by  the  plaintiff  was,  that  a  piece  of  ice  |^ib  437 
upon  which  he  slipped  and  fell  was  a  dangerous  obstruction  to  those  using  '  42ap4<7 
the  sidewalk  for  passing  along  the  street,  which  the  city  was  bound  to  re- 
moye,  and  the  danger  consisted  in  the  liability  of  those  who  stepped  upon 
it,  to  slip  and  fall ;  Seld  that  the  obstruction  was  one  to  be  avoided  by  those 
using  the  sidewalk,  and  seeing,  or  being  able  to  see,  the  ice ;  and  that  if  it 
could  readily  be  avoided,  the  failure  to  avoid  it,  by  one  using  the  sidewalk 
and  plainly  seeing  the  obstruction,  must  be  accounted  negligence. 

ffeldf  ahOt  that  if  there  was  danger  in  walking  over  the  piece  of  ice,  and  the 
plaintiff  voluntarily  and  unnecessarily  undertook  to  walk  over  it,  when  he 
could  plainly  see  it,  and  easily  avoid  it,  and  fell  and  broke  a  limb,  he  could 
not  meet  the  allegation  that  his  own  negligence  contributed  to  the  result ; 
or  avoid  the  conclusion  that  he  must  therefore  fail  to  recover  damages  of  the 
city.     Volmti  non  Jit  itt^ria. 

And  it  being  proved  that  the  plaintiff  not  only  did  see  the  ice,  but  was  warned 
of  it,  at  the  time;  Held  that  he  was  not  in  a  situation  to  charge  his  iiyury  to 
the  default  of  the  city — ^if  the  city  was  in  deiault — and  should  therefore 
have  been  nonsuited. 

In  such  a  case  it  is  erroneous  for  the  judge  to  reftise  to  charge  the  jury  that 
"  if,  immediately  previous  to  the  accident,  the  plaintiff  knew,  or  had  noticed, 
that  there  was  ice  there,  and  then  took  the  risk  of  passing  over  the  place 
safely,  he  could  not  recover." 

The  duty  of  the  passenger,  in  cases  of  that  kind,  is,  to  avoid-  the  obstruction, 
and  not  to  encounter  its  dangers. 

APPEAL  by  the  defendant  from  an  order  den3nng  a  new 
trial,  and  also  from  a  judgment  entered  upon  the  ver-  . 
diet  of  a  jury,  in  favor  of  the  plaintift^  for  $1593.21  dam- 
ages and  costs. 

The  action  was  brought  to  recover  damages  for  personal 
injuries  received  by  the  plaintiff*  on  the  8th  day  of  Feb- 
ruary,  1870,  between  the  hours  of  12  and  1  o^clock  a.  m.  of 
that  day.  The  plaintiff  with  his  wife  and  little  daughter, 
were  returning  home  from  a  masquerade  ball,  and  while 
walking  on  the  north  sidewalk  of  Congress  street,  in  the  § 
city  of  Troy,  he  fell  down  and  broke  his  leg.  The  plain- 
tiff left  the  ball  a  few  minutes  after  midnight,  proceeded 
down  Third  street  to  Congress  street,  and  then  up  Con- 
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gress  on  the  north  sidewalk ;  when  about  half  way  over 
the  tunnel  in  Sixth  street,  he  attempted  to  cross  over  Con- 
gress street,  and  in  the  act  of  turning  for  that  purpose,  his 
right  foot  slipped  and  the  fall  broke  his  right  leg.  Both 
the  plaintiff  and  his  wife  were  familiar  with  the  locality, 
and  at  that  time  were  in  the  habit  of  passing  Congress 
street,  over  the  tunnel,  several  times  a  day ;  and  on  the  day 
before  the  injury,  the  plaintiff  passed  over  the  spot  three- 
times,  once  in  the  morning  and  twice  in  the  afternoon. 
It  was  a  pleasant  starlight  night,  and  any  object  or  obstacle 
on  the  sidewalk  was  easily  seen.  Where  the  plaintiff 
attempted  to  cross  the  street  there  was  no  cross-walk,  and 
his  wife  testified  that  he  had  got  within  two  feet  of  the 
gutter  when  he  fell.  The  sidewalk  on  Congress  street^ 
over  the  tunnel,  was  of  brick,  properly  constructed  and  in 
good  ordinary  condition  and  repair.  There  was  here  and 
there  a  small  spot  of  surface  ice,  but  no  more  than  could 
have  been  found  on  other  sidewalks  at  that  season  of  the 
year ;  and  it  appeared  that  the  city  authorities  had  never 
heard  any  complaint  in  reference  to  the  condition  of  this 
sidewalk.  The  fact  was  proved,  and  not  disputed,  that 
whatever  patches  of  ice  may  have  been  on  the  sidewalk  at 
the  time  of  the  accident,  the  same  could  have  been  easily 
seen,  and  were,  in  fact,  so  o'bserved  by  the  plaintiff  and 
his  wife;  the  latter,  who- was  two  paces  ahead,  cautioned 
her  husband,  just  before  the  accident.  Indeed  the  plain- 
tiff testified  that  he  knew  of  the  existence  of  ice  on  this 
sidewalk  on  the  tunnel,  and  had  9bserved  it  twice  only  a 
few  hours  previous  to  the  accident  The*  judge  charged 
the  jury  that,  by  the  uncontradicted  evidence,  the  plain- 
tiff saw  the  ice  immediately  previous  to  the  accident.  The 
plaintiff  would  not  testify  positively  that  he  was  stepping 
carefully  at  the  time  of  the  accident.  This  sidewalk  was 
not  only  in  good  repair  at  the  time  of  the  accident,  but  it 
so  continued  down  to  the  trial  of  this  action  in  June  1871. 
The  plaintiff  was  not  compelled  to  go  home  by  the  way 
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of  Congress  street;  he  could  have  gone  by  another  way, 
and  so  have  avoided  the  ice  at  the  spot  where  he  slipped, 
without  any  increase  of  the  distance. 

B,  A,  ParmenteTf  for  the  appellant. 

I.  Upon  the  evidence,  the  complaint  should  have  been 
dismissed,  and  the  court  committed  an  error  in  denying 
the  motion  for  a  nonsuit  That  motion  having  been  made 
in  the  first  instance  when  the  plaintiff  rested,  was  renewed 
at  the  close  of  the  testimony.  1.  The  defendants'  liability 
for  the  injury  sustained  by  the  plaintiff  is  predicated  on 
the  fact  that  by  the  city  charter,  the  common  council  of 
the  city  of  Troy  are  constituted  and  declared  commission- 
ers of  highways  in  and  for  the  city,  and  on  the  assump- 
tion that  through  their  negligence  or  omission  of  duty  in 
respect  to  one  of  the  streets  of  said  city,  this  accident  hap- 
.pened.  The  duties  of  commissioners  of  highways  are  pre- 
scribed by  the  Revised  Statutes.  The  statute  declares  that 
the  commissioners  of  highways  in  the  several  towns  in 
this  State  shall  have  the  care  and  superintendence  of  the 
highways  and  bridges  therein,  and  that  it  shall  be  their 
duty  (among  other  things  not  material  here)  to  cause  the 
highways  and  bridges  which  are  or  may  be  erected  over 
streams  intersecting  highways,  to  be  kept  in  repair.  (2  B.  S. 
381,  §  1,  5th  ecL)  And  by  the  charter  of  the  city  of  Troy, 
its  common  council  are  constituted  and  declared  commis- 
sioners of  highways  in  and  for  the  city,  with  power  from 
time  to  time  to  pass  such  ordinances  as  they  shall  deem 
proper,  to  regulate,  keep  in  repair,  clean  and  alter  the 
streets,  highways,  bridges,  wharves,  docks  and  slips  in 
said  city.  {Charter  of  1861,  §  15.)  The  duty  and  liability 
for  its  neglect  are  creatures  of  the  statute,  and  do  not  grow 
out  of  the  common  law.  In  Massachusetts,  by  its  statute, 
ihat  duty  devolves  on  the  towns,  and  they  are  required  to 
keep  the  highways  '^  safe  and  convenient  for  travelers." 
{Stanton  v.  Springfield,  12  Allen^  568.)     It  will  not  be  de- 
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nied  that  if  a  municipal  corporation  organized  ander  a 
charter  similar  to  that  of  the  city  of  Troy,  shall  negli- 
gently suffer  a  street  to  get  out  of  repair,  or  allow  an  ob- 
struction, created  by  any  of  its  citizens,  to  remain  after 
knowledge  or  notice  of  the  same,  it  will  be  liable  for  any 
injury  that  may  happen  to  any  person,  through  such  neg- 
ligence ;  provided,  however,  the  person  so  injured  be  not 
himself  chargeable  with  contributing  negligence.  {Wal- 
lace V.  The  Mayor  Ac.  of  New  Tork^  18  Hoto.  169.  Clark 
V.  The  City  of  Lochporty  49  Barh  580.  Davenport  v.  Buck- 
many  37  N,  Y,  568.  Conrad  v.  The  Trustees  dtc,  of  Ithaea^ 
16  id.  158.)  The  opinion  of  Selden,  J.,  adopted  by  the 
Court  of  Appeals,  in  deciding  the  case  of  Hiekok  v.  The 
Trustees  of  the  Village  of  Plattsburghj  lays  down  the  prin- 
ciple on  which  this  liability  rests,  in  these  words :  *'  That 
whenever  an  individual  or  a  corporation,  for  a  consider- 
ation received  from  the  sovereign  power,  has  become 
bound  by  covenant  or  agreement  either  express  or  implied, 
to  do  ceilain  things,  such  individual  or  corporation  is 
liable,  in  case  of  neglect  to  perform  such  covenant,  not 
only  to  a  public  prosecution  by  indictment,  but  to  a  pri- 
vate action  at  the  suit  of  any  person  injured  by  such 
neglect.  In  all  such  cases,  the  contract  made  with  the 
sovereign  power  is  deemed  to  enure  to  the  benefit  of  every 
individual  interested  in  its  performance."  (16  N.  T.  163.) 
The  cases  in  which  this  responsibility  has  been  asserted 
vary,  widely.  Where  the  corporation  builds  a  sewer,  or 
directs  some  other  similar  improvement  to  be  made,  and  the 
same  gets  out  of  repair,  notice  of  its  defective  condition 
may  not  be  a  condition  precedent  to  the  liability  of  the 
corporation.  That  was  held  in  Barton  v.  The  CUy  of  Syra- 
cuse, (37  Barb,  292.)  Where,  however,  an  obstruction  to  a 
street  is  made  by  the  act  of  a  citizen,  without  authority,  the 
coiporation  will  not  be  liable  when  notice  is  not  shown  to 
have  been  received  by  its  officers.  This  was  held  in  Grif- 
fin V.  The  Mayor  &c.  of  New  York,  (5  Seld.  456.)     In  an- 
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other  class  of  cases,  where  the  obstruction  which  produced 
the  injury  is  occasioned  by  the  elements,  liability  will  not 
attach  to  the  corporation  unless  some  neglect  on  the  part 
of  the  municipal  authorities  be  shown  after  knowledge  or 
notice  of  the  obstruction  has  been  brought  home  to  the 
corporation,  and  a  reasonable  time  for  its  removal  given. 
(NoMon  V.  Oity  of  Boston^  lAAUen^  508.  Donaldson  v.  Same^ 
16  Gray,  511.  Shepherd  v.  Inhabitants  of  Chelsea^  4  AUen^ 
113.  Stanton  v.  City  of  Springfield,  12  id.  566.  Rowell  v. 
City  of  Lowelly  7  Chrayy  100.  Kidder  v.  Inhabitants  of  Dun- 
stahU,  Id.  104.  Smith  v.  Oity  of  Lowell,  6  Allm,  39.  91  Mass, 
268.  102  id.  511.)  And  it  will  be  seen  that  the  duty  im- 
posed by  the  Massachusetts  statute  to  regulate  and  keep 
in  repair  the  streets  and  highways  is  quite  as  stringent  as 
that  imposed  by  our  Revised  Statutes.  1.  It  is  submitted 
that  in  the  light  of  the  authbrities  above  cited,  and  of  the 
evidence  construed  most  favorably  for  the  plaintiff,  negli- 
gence on  the  part  of  the  municipal  authorities  of  the  city 
of  Troy,  was  not  established  at  the  trial  of  this  action.  It 
was  proved,  and  not  disputed,  that  the  place  where  the 
plaintiff  fell  was  a  brick  sidewalk  properly  constructed 
and  in  good  repair.  3.  Nor  was  sufficient  proof  given  of 
any  omission  of  duty  on  the  part  of  the  city  government, 
in  the  management  of  the  street  on  which  the  accident 
occurred.  In  truth,  no  defect  in,  or  obstruction  to,  the 
sidewalk  in  question  was  shown.  And,  moreover,  accord- 
ing to  the  undisputed  testimony,  the  municipal  officers 
having  charge  of  the  street  department  had  no  knowl- 
edge or  notice  of  the  pretended  obstruction.  An  injury 
to  a  traveler  occasioned  in  this  wise  is  damnum  absque 
injuria.  4.  In  the  case  at  bar  the  specific  obstruction 
complained  of  was  caused,  not  by  an  act  done  or  directed 
to  be  done  by  the  defendant  or  any  of  its  officers,  but 
solely  by  the  elements,  over  which  the  corporation  had 
no  control.  Look  at  the  undisputed  facts.  The  accident 
happened  shortly  after  midnight.     The  small  spot  of  ice 
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OD  which  the  plaintiff  fell  had  formed  in  the  earlier  part 
of  the  same  night  and  only  a  few  hours  previous  to  the 
injury.  At  2  o'clock  p.  m.  the  thermometer  indicated  two 
degrees  above  the  freezing  point,  and  at  9  o'clock  p.  m. 
the  mercury  had  fallen  six  degrees.  These  facts  appear 
from  the  record-  of  the  meteorologist,  and  are  reliable. 
There  was  no  ice  on  the  sidewalk  at  2  p.  M.,  for  the  sun 
shone  and  it  was  thawing.  Later  in  the  evening,  as  the 
cold  increased,  the  spot  of  ice  was  formed.  Human 
agency  had  nothing  to  do  with  the  creation  of  the  ob- 
stacle, and  intermediate  the  formation  of  the  ice  and  the 
breaking  of  the  limb,  no  opportunity  was  afforded  for  the 
removal  of  the  obstruction.  5.  A  municipal  government 
is  not  an  insurer  of  the  life  or  limbs  of  persons  while 
traveling  the  sid^alks  within  the  territorial  limits  of  the 
municipality.  On  that  subject  an  eminent  judge  remarked : 
"But  injuries  to  both  person  and  property  will  occur, 
which  no  legislation  can  prevent,  and  which  no  system  of 
laws  can  adequately  redress.  The  government  does  not 
guarantee  its  citizens  against  all  the  casualties  incident  to 
humanity  and  to  civil  society;  and  we  believe  it  has  never 
been  called  upon  to  make  good,  by  way  of  damages,  its 
inability  to  protect  against  such  misfortunes."  (5  Seld, 
460.)  The  circuit  judge  charged  that  the  city  was  not 
liable  as  an  insurer,  but  at  the  same  time  he  sanctioned  a 
verdict  which  established  a  measure  of  responsibility 
scarcely  less  than  that  of  au  insurer.  6.  In  a  climate  like 
our  own,  the  temperature  is  subject  to  sudden  changes. 
The  court  charged  the  jury  that  the  corporation  was  bound 
to  take  cognizance  of  that  climatic  fact.  The  climate  of 
New  England  is'quite  as  changeable  as  that  of  New  York, 
and  yet  the  courts  of  Massachusetts  hold  that  the  traveler 
must  take  cognizance  of  the  climatical  changes.  The 
court,  in  Stanton  v.  City  of  Springfieldy  (12  Oray^  570,) 
said:  "But  roads  will  be  damp  after  rain,  and  dusty  in 
times  of  drought.     So  they  will  be  slippery  in  seasons  of 
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frost,  and  when  the  pavements  are  wet.  These  are  states 
of  the  road  produced  by  natural  causes,  not  depending 
upon  the  care  or  skill  with  which  they  have  been  con- 
structed, and  the  remedy  for  the  inconvenience  is  to  have 
the  shoes  of  animals  sharpened,  and  for  travelers  on  foot 
to  take  corresponding  precautions,  so  as  to  avoid  slipping." 
The  good  sense  of  the  foregoing  remarks  is  obvious. 
But  if  the  corporation,  as  well  as  the  citizen,  is  bound  to 
know  that  in  winter  season  it  may  rain  or  snow,  thaw  or 
freeze,  during  the  night  time,  and  that  such  action  of  the 
elements  may  temporarily  create  partial  obstructions  to 
streets  and  sidewalks,  certainly  that  knowledge  does  not 
impose  upon  the  municipal  authorities  the  extraordinary 
duty  of  guarding  the  streets  incessantly.  That  would  be 
utterly  impracticable;  and  the  law  does  not  impose  on  a 
municipal  corporation  any  such  duty.  7.  Nor  is  a  muni- 
cipal  corporation  under  any  legal  obligation  to  remove,  or 
cause  to  be  removed,  from  its  street^  and  sidewalks  small 
spots  of  ice  formed  by  the  action  of  the  elements,  and 
which  do  not,  in  the  proper  acceptation  of  the  term,  con- 
stitute an  obstruction  to  the  ordinary  use  of  the  street  or 
walk.  In  this  case  there  is  no  pretense  that  the  whole 
sidewalk,  or  any  considerable  portion  of  it,  was  obstructed 
by  the  ice.  Indeed  the  evidence  shows  that  the  ice  com- 
plained of  extended  only  a  few  inches  either  way,  and  its 
location  was  very  near  the  curbstone.  Rivers,  the  night 
patrolman,  called  by  the  plaintiff,  testifies,  '*  It  was  con- 
siderably icy  for  a  number  of  inches,  in  some  places.'*  This 
witness  was  speaking  of  the  condition  of  the  sidewalk 
during  the  night,  for  he  had  no  knowledge  as  to  its  con- 
dition in  the  day  time.  He  patroled  the  street  only  in  the 
night  time.  But  the  defendant  would  not  be  liable  for  an 
injury  occasioned  solely  by  the  slipperiuess  of  ice  on  a 
public  street.  Hoar,  J.,  in  the  Springfield  case  above 
cited,  said :  ^<  No  reported  case  is  found  in  which  it  has 
been  decided  that  a  way  is  defective,  merely  because  it  is 
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slippery,  if,  in  all  other  respects,  in  good  order  and  prop- 
erly constructed,  and  the  ice  constituting  no  obstruction 
except  by  its  smoothness."  And  in  a  similar  case  reported 
in  the  same  volume,  at  page  572,  the  court  said;  ^^But  iu 
the  instructions  given,  we  understand  the  court  to  have  ia 
substance  ruled,  that  the  mere  fact  that  the  sidewalk  was 
slippery  with  ice,  if,  in  the  opinion  of  the  jury,  it  was 
thereby  rendered  unsafe  or  inconvenient  for  travelers,  and 
if  the  ice  had  existed  for  twenty-four  hours,  would  estab- 
lish the  existence  of  a  defect  in  the  way  for  which  the  city 
'was  responsible.  This  ruling,  for  reasons  fully  stated  in 
the  recent  case  of  Stanton  v.  Springfield,  we  think,  cannot 
be  supported."  8.  The  fact  that  under  the  charter  the 
common  council  of  the  city  of  Troy  may  pass,  or  has 
passed,  an  ordinance  requiring  all  snow  or  ice  to  be  re- 
moved from  the  sidewalks  by  the  owners  of  property 
adjacent  thereto,  does  not  increase  the  general  obligation 
of  the  city  to  keep  its  streets  in  proper  condition.  In  the 
case  of  Stanton  v.  Oity  of  Springfield,  (12  Oray,  571,)  the 
court  said :  "But  as  has  already  been  observed,  this  obli- 
gation is  not  increased  or  qualified  in  any  degree,  and 
remains  the  same  as  it  was  before  such  by-laws  as  these 
were  authorized  or  enacted."  The  case  at  bar  discloses 
no  act  on  the  part  of  the  corporation,  either  of  commission 
or  of  omission,  which  tends  to  establish  negligence.  9.  So, 
too,  on  the  other  branch  of  the  issue,  the  action  cannot  be 
maintained.  The  plaintiff's  own  negligence  or  want  of 
care  produced,  or  at  least  contributed  to  produce,  the  in- 
jury. It  was  incumbent  on  the  plaintiff  to  prove  himself 
free  from  fault,  howev^  negligent  the  defendant  may 
have  been.  As  to  this  proposition  there  is  no  conflict  of 
authority.  Now,  all  the  evidence  tends  to  show  that  on 
the  occasion  of  the  accident  the  plaintiff'  was  heedless  and 
careless.  He  did  not  take  the  least  precaution  for  his  own 
safety.  The  sidewalk  was  twelve  feet  in  width,  which 
afforded  abundant  space  for  the  plaintiff  to  pass  over  with- 
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out  encountering  the  ice  on  which  he  fell.  At  that  late 
hour,  of  a  cold  winter  night,  when  the  water  which  ap- 
peared on  the  sidewalk  in  mid-day,  had  congealed  into 
ice,  it  was  his  duty  to  walk  with  appropriate  care  and  cir- 
cumspection. The  smallest  degree  of  attention  on  his 
part  would  have  prevented  the  disaster.  Although  warned 
by  his  wife,  of  the  danger,  the  plaintiff  confesses,  in  his 
testimony,  that  he  was  not  particularly  careful.  If  the  law 
exacts  any  degree  of  care  on  the  part  of  travelers  on  foot, 
it  is  not  perceived  how  this  action  can  be  maintained, 
(a.)  The  night  was  clear,  and  all  things  on  the  sidewalk 
were  plainly  visible.  The  stars  were  shining,  and  the  gas 
lamp  near  by  was  burning.  There  was  nothing  to  dis- 
tract or  divert  the  attention  of  the  plaintiff,  and  nothing 
intervened  to  obstruct  his  vision.  Heedlessness,  under 
such  circumstances,  is  inexcusable.  ((.)  The  plaintiff  was 
familiar  with  the  locality.  He  lived  near  by,  and  for 
weeks  he  had  passed  daily  over  this  tunnel  on  this  side- 
walk. He  so  passed  at  least  three  times  during  the  day 
previous  to  the  accident,  (c.)  He  knew  the  form,  the 
grade  and  the  condition  of  the  sidewalk.  He  testified  that 
he  had  known  the  place  to  be  slippery  for  a  considerable 
time  previous  to  the  accident.  The  ice  was  observed  by 
him  on  the  same  day  of  the  injury.  Therefore,  with  full 
knowledge  of  the  exact  state  of  things  on  the  spot  where  the 
.accident  occurred,  he  took  the  risk,  and  the  law  affords  no 
redress  for  the  serious  injury  which  followed.  (BtOterfield 
V.  Forrester,  11  East,  60.)  (d.)  Moreover,  it  was  proved  and 
not  disputed,  that  just  before  the  accident  the  plaintiff  was 
cautioned  by  his  wife  to  avoid  the  nee.  His  attention  was 
directed  to  the  identical  spot  of  ice,  in  time  to  have  avoided 
it.  Mrs.  Durkin  was  six  feet  ahead  of  her  husband  when  she 
gave  him  the  warning,  and  he  testified  that  he  heard  what 
she  said  to  him.  (e.)  Whatever  ice,  whether  much  or  little, 
there  was  at  that  hour  of  the  night  on  this  sidewalk,  could 
have  been  observed  by  the  plaintiff  by  the  ordinary  use  of 
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his  senses.  Indeed  he  could  have  failed  to  see  it  only  by 
closing  his  eyes  or  looking  in  another  direction.  Bat 
argament  is  unnecessary  on  this  proposition,  for  the  proof 
is  direct  and  conclusive,  that  the  'plaintiff  did  see  the  icy 
spot  in  time  to  have  avoided  it,  had  he  chosen  to  do  so. 
He,  however,  voluntarily  assumed  the  hazard  of  walking 
over  it,  rather  than  around  it,  and,  in  law,  he  alone  is 
answerable  for  the  consequences.  The  authorities  are 
clear  and  decisive  on  this  point.  The  same  rule  has  been 
applied  where  the  injured  person  had  carelessly  walked 
into  a  pit-hole  which  had  been  wrongfully  dug  and  negli- 
gently exposed  by  the  defendant.  (/.)  It  also  appears  in 
the  evidence  that  at  the  time  of  the  accident  the  plaintiff 
was  not  on  that  portion  of  the  sidewalk  ordinarily  used  by 
travelers.  He  was  very  near  the  gutter,  and  just  in  the 
act  of  crossing  Congress  street  diagonally.  The  width  of 
the  sidewalk  was  twelve  feet,  and  the  plaintiff  testified  that 
he  was  nearer  the  curbstone  than  to  the  center  of  the  side- 
walk. According  to  the  recollection  of  his  wife,  he  was 
still  nearer  to  the  curbstone.  Thus  it  appears  that  the 
spot  of  ice  which  occasioned  the  fall,  was  only  two  or  three 
feet  from  the  curbstone.  There  remained  nine  feet  in 
width  of  the  sidewalk,  over  which  the  plaintiff  might  have 
passed  safely.  It  is  pretty  clear  that  this  accident  would 
not  have  happened,  had  the  plaintiff*  not  undertaken  to 
cross  Congr.ess  street  diagonally,  at  a  point  where  there 
was  no  crosswalk.  And  it  is  submitted  that  this  action 
cannot  be  maintained  upon  any  proper  or  reasonable 
aspect  of  the  case,  as  presented  by  the  evidence.  The  law 
and  the  facts  are  with  the  defendant  upon  both  branches 
of  the  motion  for  a  nonsuit.  Nor  was  the  testimony  so  ^ 
conflicting  as  to  make  it  necessary  or  proper  to  take  the 
opinion  of  the  jury  on  any  material  question  of  fact. 

11.  The  verdict  is  manifestly  against  the  evidence,-  and 
the  court  erred  in  refusing  a  new  trial. 

ni.  In  submitting  the  case  to  the  jury  some  errors  were 
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committed  by  the  court,  which  might  have  influenced,  and 
probably  did  influence,  the  verdict.  1.  The  refusal  to 
charge  the  jury  that  the  defendant  was  not  liable  for  an 
injury  occasioned  by  an  obstacle  on  the  sidewalk,  unless 
it  appeared,  from  the  evidence,  that  the  municipal  author- 
ities had  neglected  to  remove  such  obstacle,  within  a  rea- 
sonable time  after  knowledge  or  notice  of  its  existence, 
was  error.  In  two  different  forms  this  proposition  was 
presented  to,  and  repudiated  by,  the  court.  2.  The  court 
also  erred  in  refusing  to  charge  that  if  the  ice  on  which 
the  plaintiff  fell  had  formed  after  the  dose  of  the  usual 
working  hours  of  February  7th,  1870,  the  defendant  was 
not  in  law  responsible  for  the  injury.  By  that  refusal  the 
court  substantially  held,  and  instructed  the  jury,  that  in 
order  to  escape  liability  for  accidents  of  this  description,  a 
municipal  corporation  must  cause  the  streets  to  be  patrolled 
at  all  hours  of  the  day,  and  in  that  or  some  other  similar 
way  guard  against  the  changes  incident  to  our  climate. 
The  jury  had  the  right  to  understand  from  this  refusal  that 
the  defendant  could  be  relieved  from  responsibility  for  the 
injury  complained  of,  only  by  incessantly  watching  for  and 
immediately  removing  any  ice  which  should,  from  natural 
causes  form  on  the  sidewalk.  3.  The  court  instructed  the 
jury  that  there  was  indisputable  evidence  of  the  fact  that 
the  plaintiff'  saw  the  obstruction  previous  to  the  injury, 
and  still  refused  to  charge  that  if  such  obstacle  was  plainly 
visible  to  the  plaintiff*,  so  that  he  could  have  seen  and 
avoided  it  by  the  ordinary  use  of  'his  senses,  he  was  not 
entitled  to  recover  damages  for  the  injury.  The  court, 
however,  did,  in  that  connection,  charge  that,  under  such 
circumstances,  the  plaintiff  was  bound  to  exercise  increased 
care  in  encountering  it.  By  this  the  jury  were  told  that, 
although  the  ice  was  seen  by  the  plaintiff,  and  he  might 
have  avoided  it,  yet,  if  he  deliberately  entered  upon  it, 
using  injcreased  care  in  doing  so,  he  was  entitled  to  a  ver- 
dict.   There  was  error  in  the  refusal,  and  in  the  qualifica- 
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tion  also,  and  the  exception  was  well  taken.  4.  The  judge 
then  advanced  another  step  in  the  wrong  direction.  For, 
without  qualification  or  condition,  he  refused  to  charge 
the  jury  that  if  the  plaintiff  did  see  the  ice  before  the  acci- 
dent, the  city  was  not  legally  responsible  for  the  injury. 
That  was  clearly  erroneous.  Under  such  charge  there 
could  be  no  such  thing  as  contributing  negligence  im- 
putable to  the  plaintiff.  5.  The  learned  judge  then  made 
a  suggestion  which  might,  perhaps,  be  construed  as  a 
modification  of  his  previous  charge.  For  the  purpose  of 
ascertaining  more  definitely  what  the  court  did  intend  to 
charge  the  jury  on  this  branch  of  the  case,  the  counsel  for 
the  defendant  requested  the  court  to  charge  that,  if  imme- 
diately previous  to  the  accident  the  plaintiff  knew  or  had 
notice  of  the  existence  of  this  ice,  and  he  took  the  risk  of 
passing  over  it  safely,  he  could  not  recover  for  the  injury. 
The  court  refused  so  to  charge,  and  an  exception  was 
taken.  The  rale  of  law  promulgated  by  this  refusal,  is  in 
conflict  with  an  unbroken  current  of  judicial  authority. 
It  has  been  held,  time  and  again,  in  this  class  of  actions, 
that  where  the  defendant  was  confessedly  in  the  wrong, 
still  the  action  could  not  be  maintained  if  the  party  injured 
saw  the  danger  and  neglected  to  heed  it  And  this  court 
recently  granted  a  new  trial  in  the  case  of  Draffin  v.  The 
Village  of  Lansingburffh,  and  set  aside  a  judgment  recovered 
by  the  plaintiff  therein,  because  the  plaintiff  saw  the  ob- 
stacle which  produced  the  injury  in  time  to  have  avoided  it 
And  on  the  retrial  of  that  case  at  the  Rensselaer  circuit, 
the  plaintiff  was  nonsuited.  The  judgment  should  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the 
event. 

j9f.  J.  Townsendj  for  the  respondent. 

I.  Municipalities,  having  the  powers  and  duties  of  com- 
missioners of  highways,  in  the  State  of  New  York,  are 
bound  to  keep  the  streets,  at  all  times,  in  such  a  condition 
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as  to  furnish  <<a  reasonable  assurance  of  safety*'  to  the 
person  passing  through  the  streets.  (Davenport  v.  Suek- 
man  and  the  Mai/or  dko.  of  New  York,  37  N^  T*  568,  573, 
574.)  The  city  of  Troy  is  one  of  the  municipalities  to 
which  this  rule  applies.  In  WendeU  v.  Gity  of  Troy,  (39 
Barh.  329,  affirmed  in  the  Court  of  AppeaU,  4  Keyea,  266,) 
Judge  Hogeboom  says,  on  page  33^  "  they  are  bound  to 
keep  the  streets  and  highways  in  a  proper  state  of  repairi 
and  free  from  all  obstructions  and  defects  in  the  road-bed, 
which  vigilance  can  detect,  or  remove."  The  reasonable- 
ness of  this  rule,  m  applied  to  the  defendant,  is  vindi-* 
cated  by  reference  to  the  15th  section  of  the  defendant's 
charter,  passed  April  12th,  1816.  It  is  in  the  words  fol- 
lowing :  ^'  Section  15.  And  be  it  further  enacted,  that  the 
said  common  council  be  and  they  are  hereby  constituted 
and  declared  commissioners  of  highways  in  and  for  the 
said  city,  and  shall  and  may,  from  time  to  time,  pass  such 
ordinances  as  they  shall  deem  proper  to  regulate,  keep  in 
repair,  clean  and  alter  the  streets,"  &;c.  Indeed,  the  doc- 
trine above  cited  is  so  clearly  established  in  this  State  as 
not  to  admit  of  argument.  The  doctrine  is  universal,  and 
subject  to  but  a  single  exception,  to  wit,  in  cases  where 
defects  in  the  street  are  not  caused  by  the  city  authorities. 
Before  the  municipality  can  be  made  liable,  the  defects 
must  have  been  brought  to  the  knowledge  of  the  city  au- 
thorities long  enough  to  have  enabled  the  city  officers  to 
have  remedied  the  defect,  or  the  defect  must  have  existed 
so  long  that  the  authorities  were  bound  to  have  discovered 
and  remedied  it  With  these  exceptions,  the  liability  for 
injuries  caused  by  defects  in  highways  is  absolute  and 
universal,  whether  the  defects  were  caused  by  the  ele- 
ments, or  by  the  act  of  man. 

XL  The  counsel  for  the  defendant,  at  the  circuit,  claimed 
that  the  law,  aa  above  laid  down,  was  subject  to  a  still 
further  exception :  That  if  the  condition  of  the  street  be- 
comes unsafe  from  ice— unsafe  from  being  slippery — the 
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municipal  body  are  not  liable  for  a  failure  to  take  anj 
steps  to  restore  the  condition  of  the  streets  to  one  of 
safety.  No  hint  in  the  adjudications  of  our  State  gives 
any  countenance  to  this  view.  So  far  as  the  adjudications 
of  our  State  are  concerned,  the  municipality  are  bound  to 
restore  the  streets  to  a  condition  of  safety  within  a  reason- 
able time,  whether  rendered  unsafe  by  the  act  of  man,  or 
by  what  may  be  called  the  action  of  elements,  or  the 
fofces  of  nature.  The  counsel  cited,  in  support  of  his 
position,  Stanton  v.  Springfield^  (12  AUeny  566.)  In  this 
case  Judge  Hoar,  without  statute  authority,  and  without 
precedent,  declares  and  adjudges  that  the  duty  of  keeping 
the  streets  in  such  a  condition  as  to  be  '^  safe  and  conven- 
ient,'* must  be  so  construed  as  to  except  the  case  of  the 
streets  being  unsafe  from  being  slippery  from  ice.  In 
illustrating,  on  page  570,  the  learned  judge  compares 
a  slippery  street  with  a  muddy,  or  dusty  street,  which  has 
become  so  from  natural  causes.  But  would  the  learned 
judge  contend — will  the  opposing  counsel  contend — that  if 
a  street  becomes  muddy  from  the  rains  of  heaven,  and  the 
municipal  authority  negligently  suffers  the  road  to  remain 
out  of  repair  from  that  cause,  until  teams  are  stalled  and 
property  destroyed  by  it,  the  municipality  would  not  be 
liable  for  the  damage  done?  The  judge  seems  to  think 
the  rule  requiring  slippery  ice  to  be  removed,  or  rendered 
passable,  within  a  reasonable  time,  would  operate  hard 
upon  country  towns.  But  the  judge  seems  to  have  for- 
gotten that  these  incorporated  cities  and  municipalities 
are,  by  their  charters,  invested  with  powers  utterly  un- 
known to  country  towns.  At  least  this  court  knows  that 
such  is  the  difference  in  the  laws  as  applied  to  the  two 
different  jurisdictions  in  this  State,  for  providing  for  the 
safety  of  persons  traveling  through  the  streets.  In  our 
ITew  York  cities  and  villages,  the  local  authorities  are  in- 
vested with  the  power  of  taxing  all  the  property  of  each 
municipality,  to  whatever  extent  it  may  be  necessary  to 
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do,  in  order  to  raise  the  means  to  make  the  streets  safe, 
while  in  country  towns  the  power  of  taxation  is  lim- 
ited; and  in  order  to  make  the  towns  liable,  it  is  often 
necessary  to  show  that  money  has  been  raised,  and  is  on 
hand,  with  which  the  repairs  which  are  necessary,  may 
be  made.  We  say,  with  confidence,  that  the  opinion  of 
the  learned  judge  was  not  well  considered,  and  if  correct, 
as  applied  to  the  large  towns  of  Massachusetts,  is  entirely 
incorrect  as  applied  to  the  defendants,  or  to  any  of  the 
large  towns  of  this  State.  In  our  State  the  increased 
powers  of  large  towns  and  cities,  and  the  increased 
necessities  created  by  the  necessary  modes  of  life,  im- 
pose additional  duties  upon  the  guardians  of  the  streets, 
over  those  resting  upon  overseers  of  highways  in  the 
country  towns. 

But  the  learned  judge  has  strangely  jumbled  together 
the  duties  of  court  and  jury — ^has  minted  up  questions  of 
law  with  questions  of  fact.  The  court  should  lay  down 
the  legal  principles,  and  the  jury  should  find  the  facts  in 
each  particular  case,  and  apply  the  law,  as  laid  down  by 
the  court,  to  the  facts  found.  The  J'l^g®  ^^J^  i*  down, 
as  a  legal  proposition,  that  if  the  street  be  made  sub- 
stantially level,  and  the  grade  be  made  convenient,  it 
cannot  be  negligence,  in  any  case,  to  leave  the  ice  in  a 
•  slippery  condition  for  any  length  of  time,  if  that  ice  be 
spread  evenly  over  the  ground  !  What  statute  has  estab- 
lished that  principle  of  law?  What  previous  adjudi- 
cation had  announced  that  legal  position  ?  Certainly 
the  learned  judge  simply  left  the  bench  and  entered  the 
jury  box,  and,  without  statute  or  adjudication  to  guide 
him,  defined  what  would  not  be  negligence.  Certainly 
there  is  nothing  in  the  constitution  or  laws  of  Massachu- 
setts, or  of  New  York,  to  justify  a  court  in  so  invading 
the  jury  box,  and  wresting  from  the  jury  their  unques- 
tioned prerogatives.  But  the  position  assumed  by  the 
learned  judge  rests  on  no  principle.    Is  his  doctrine  true 
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becaase  slippery  streets  come  from  the  act  of  God  ?  If 
an  unwonted  rain  washes  away  part  of  the  street,  must 
not  the  street  be  restored  ?  If  the  lightning  strikes  down 
a  huge  tree,  or  hurls  an  overhanging  rock  into  the  high- 
way, must  not  the  obstruction  be  removed  ?  Is  it  because 
it  is  impossible  to  improve  slippery  ice  ?  The  axe  and 
the  pick  certainly  can  remedy  the  evil ;  certainly  **  salt 
has  not  lost  its  savor."  Judge  Hoar  has  certainly  not  a 
foot  to  stand  upon.  Let  us  bring  the  principle  home. 
Suppose  a  drizzling  rain,  when  the  temperature  was  low, 
should  cover  State  street,  in  Albany,  with  glare  ice,  spread 
evenly  over  the  surface  of  the  street,  and  the  city  authori- 
ties should  suffer  the  whole  street  to  remain  in  that  con* 
<lition  seven  days;  suppose  the  water,  which  had  covered 
tlie  State  street  hill  with  ice,  should  gather  where  the 
street  narrows  below  Broadway,  into  the  gutter,  and  then 
iittain  a  force  sufficient  to  displace  a  curbstone,  and  the 
snithorities  should  suffer  the  curbstone  to  be  displaced  for 
the  same  seven  days ;  two  men  start  from  the  top  of  State 
street  hill  to  walk  to  the  quay,  on  the  evening  of  the 
seventh  day,  one  falls  on  the  ice  and  breaks  his  leg ;  the 
other  continues  his  walk,  and  accidentally  steps  into  the 
hole  caused  by  the  displacement  of  the  curbstone,  and 
breaks  his  leg,  could  the  court  say,  as  a  question  of  law, 
that  the  one  might  recover  against  the  city  authorities  for 
negligence,  and  the  other  could  not  ?  It  would  be  the 
province  of  the  jury  to  say  in  each  case,  whether  there  had 
been  negligence  or  not. 

In  the  case  of  The  City  of  Providence  v.  Olapp^  (17  Hmo. 
U.  S.  161,)  it  was  held,  that  if  the  city  did  not  so  remove 
the  ice  and  snow  from  the  streets,  so  as  to  render  the 
streets,  in  the  opinion  of  the  jury,  safe,  it  was  negligence. 
This  was  so  held  in  Payne  v.  Lowell^  (10  AUen^  147  ;  Wall 
LoweUy  (10  Cush.  260;)  Shea  v.  Lowelly  (8  Allen,  136.) 
And  it  was  not  until  the  case  in  12  Allen,  that  even  the 
Massachusetts  courts  discovered  that  if  the  streets  were 
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kept  *with  a  surface  even  on  the  established  grade, 
no  responsibility  could  attach  to  a  town,  or  city,  if  the 
necks  and  limbs  of  the  citizens  were  endangered  by  ice 
for  months.  The  intolerable  character  of  the  rule  laid 
down  by  Judge  Hoar  in  12  Allen^  is  finely  illustrated,  by 
the  cases  of  Luther  v.  CUy  of  Worcester ^  and  Sutchings  v. 
,  Oitjf  of  Boston,  (97  Ma9$,  268  and  272,)  where  the  court 
allowed  parties  to  recover  for  damages  sustained  on  a 
slippery  street,  where  there  was  the  slightest  possible 
variation  from  absolute  evenness ;  in  the  latter  case,  the 
ice  on  the  sidewalk  was  shown  to  be  one  and  a  half  inches 
higher  in  the  center  of  a  sidewalk  of  four  feet  width,  than 
it  was  on  the  side  !  If  this  be  not  an  absolute  abandon- 
ment of  Judge  Hoar's  doctrine,  it  is  within  an  inch  and  a 
half  of  it.  We  do  not  contend  that  leaving  the  sidewalk 
slippery  from  glare  ice  can  be  pronounced  negligence,  as 
a  question  of  law.  We  simply  contend  that  it  may,  in 
certain  circumstances,  justify  a  jury  in  finding  that  the 
authorities  were  guilty  of.  negligence.  Such  was  the 
charge  of  Judge  Ingalls,  and  he  committed  no  error  in  so 
charging  the  jury. 

ni.  The  general  charge  of  the  judge  was  correct,  and 
no  error  was  committed  by  him  in  his  rulings  upon  the 
specific  questions  presented. 

By  the  Oourt^  Parker,  J.  The  plaintiff,  on  the  night 
of  the  7th  of  February,  1870,  in  walking  up  Congress 
street,  on  the  north  sidewalk  thereof,  in  the  city  of  Troy, 
slipped  upon  a  patch  of  ice,  fell  and  broke  his  leg.  For 
this  injury  he  brought  this  action  against  the  city,  and  ob- 
tained a  verdict  for  $1375.  A  motion  was  made,  upon 
the  minutes  of  the  judge,  for  a  new  trial,  which  was  de- 
nied. Judgment  was  perfected  upon  the  verdict,  and  the 
defendant  appeals  from  the  order  denying  a  new  trial,  and 
from  the  judgment. 

When   the    plaintiff   rested,   the   defendant's    counsel 
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moved  for  a  noosuit,  on  the  gronnd  that  no  negligerice  on 
the  part  of  the  defendant  had  been  shown.  Also,  that 
the  plaintiff  was  guilty  of  contributory  negligence.  The 
motion  was  denied,  and  the  defendant  excepted.  The 
motion  was  renewed,  at  the  close  of  the  evidence,  on  the 
same  grounds.  And  also  on  the  ground  that,  if  any  ob- 
struction upon  the  sidewalk  existed,  it  was  shown  to  have 
been  produced  by  the  freezing  of  water  on  the  night  of 
the  injury,  of  which  the  defendant  had  no  notice  before 
the  occurrence  of  the  injury.  This  motion  was  also  de- 
nied, and  the  defendant  excepted. 

The  most  that  can  be  claimed  by  the  plaintiff  in  regard 
to  the  accumulation  of  ice  upon  the  sidewalk  is,  that  there 
was,  at  the  place  where  he  fell,  a  patch  of  glare  ice,  not 
extending  across  the  walk,  but,  so  far  as  there  is  any  evi- 
dence of  its  dimensions,  of  inconsiderable  extent.  The 
plaintiff  testified,  *'  it  was  a  slippery  sidewalk,  at  that  pomtf 
where  I  fell,"  which  was  between  the  center  of  the  side- 
walk and  the  curbstone.  All  the  description  his  wife  gave 
of  it  was,  that  the  cause  of  his  fall  was  the  "  icy  sidewalk." 
Eivers,  the  policeman,  called  by  the  plaintiff,  testified  that 
the  sidewalk  "  was  considerably  icy,  for  a  number  of  inehe$j 
in  some  places ;"  that  where  the  plaintiff  slipped  was  near  | 

the  center  of  the  walk,  and  "there  is  where  the  ice  was."  ' 

Hinsdale,  the  city  commissioner,  who  was  actively  engaged 
in  inspecting  the  streets,  said  he  saw  no  accumulation  of 
ice  on  the  sidewalk,  only  in  spots^  where  the  bricks  were  i 

worn,  the  water  would  settle  and  freeze.     And  Barron,  I 

the  street  inspector,  testified  that  he  was  over  this  side-  ( 

walk  three  or  four  times  a  day,  and  found  nothing  but  a  little 
bit  of  ice  on  it,  once  in  a  while.  There  is  no  other  evidence 
in  the  case,  indicating  its  extent;  and  it  stands  uncontra- 
dicted that  the  ice  upon  which  the  plaintiff  stepped  and 
fell,  was  a  distinct  patch  of  ice,  of  an  extent  to  be  meas- 
ured by  inches,  rather  than  feet,  and  there  is  no  proof  that 
it  extended  across  the  sidewalk 
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Now,  the  foundation  of  the  plaintiff's  cause  of  action,  if 
he  has  one,  is,  that  this  piece  of  ice  was  a  dangerous 
obstruction  to  the  passage  of  those  using  the  sidewalk  for 
that  purpose,  which  the  city  was  bound  to  remove ;  and 
the  danger  consisted  in  the  liability  of  those  who  stepped 
upon  it,  to  slip  and  fall. 

The  obstruction  was,  therefore,  one  to  be  avoided  by 
those  using  the  sidewalk,  and  seeing,  or  being  able  to  see, 
the  ice ;  and  if  it  could  readily  be  avoided,  the  failure  to 
avoid  it,  by  one  using  the  sidewalk,  and  plainly  seeing  the 
obstruction,  must  be  accounted  negligence.    If  there  was  1 
danger  in  walking  over  this  piece  of  ice,  and  the  plaintiff  I 
voluntarily,  and  unnecessarily,  undertook  to  walk  over  it, ) 
when  he  could  plainly  see  it,  and  easily  avoid  it,  and  fell  1 
and  broke  his  leg,  I  do  not  see  how  he  can  meet  the  alle-  | 
gation  that  his  own  negligence  contributed  to  the  result,  or 
avoid  the  conclusion  that  he  must  therefore  fail  to  recover 
damages  of  the  city.     Volenti  nonfit  injuria. 

That  he  did  see  it,  and  not  only  so,  but  was  warned  of 
it  by  his  wife,  who  was  ahead  of  him,  is  undeniable.  -  He 
was  not,  therefore,  in  a  situation  to  charge  his  injury  to 
the  default  of  the  defendant,  if  the  defendant  was  in 
default,  and  should  have  been  nonsuited. 

But,  again,  the  defendant's  counsel  requested  the  judge 
to  charge  the  jury  that  "if,  immediately  previous  to  the 
accident,  the  plaintiff  knew,  or  had  noticed,  that  there  was 
ice  there,  and  then  took  the  risk  of  passing  over  there 
safely,  he  cannot  recover."  This  was  refused,  and  the  de- 
fendant excepted. 

This,  I  think,  was  clearly  wrpng.  The  refusal  must 
have  gone  upon  the  ground,  that  the  only  obligation  rest- 
ing upon  the  plaintiff  was,  not  to  avoid  the  danger  by 
passing  by  the  ice,  without  stepping  upon  it,  but  to 
use  caution  while  walking  over  it.  This,  I  think,  is  in- 
correct. If  the  ice  presented  a  dangerous  obstruction 
which  the  defendant  was  bound  to  do  away,  by  removal 
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or  some  other  meanB,  fio.that  it  wais  oegligence  on  its 
part  to  leave  it  on  the  sidewalk,  it  must  follow  that 
it  was  negligence  on  the  part  of  the  plaintiff,  voluntarily 
and  unnecessarily  to  venture  upon  this  dangerous  obstruc- 
tion, however  carefully  he  might  attempt  to  carry  himself 
upon  it.  The  duty  of  the  passenger,  in  such  cases,  is,  to 
avoid  JhB  flbetnietion,  and^not  to  encounter  its  dangers. 
TSiiB  we  held  in  Draffin  v.  The  Village  of  Lansingburffh^ 
recently  decided  by  this  general  term.  See  also  Butterfield 
V.  Forrester  J  (11  Hasty  60,)  cited  in  the  above  case. 

The  judgment  and  order  s^ealed  from  mnst  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide  the  event 

[Thibd    DBPABTMXirT,    GiVBBAL   Tebm,    at   Albany,   January   2,    1872. 
Miller,  P.  J.,  and  PotUr  and  ^Parker,  JustioeB. 
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Thb  Pboplx  v$.  John  T.  Davib. 
The  Same  t;^.  William  Hubbr. 

It  may  be  laid  down  as  a  rule,  that  that  which  concerns  tho  admlinslration  of 
public  justice,  like  legislation  respecting  a  court,  though  the  court  be  of  liiA- 
ited  jurisdiction — ^though  its  sittings  be  confined  to  a  certaii^  specified 
l6calHy — ^is  a  public  law ;  a  law  which  affects  the  public  generally,  and  in 
which  they  are  intbrested. 

Within  this  rule,  an  act  of  the  legishitare,  creating  or  regulating  the  eonrt  of 
special  sessions  of  the  dty  and  county  of  New  Tork,  inasmuch  as  it  affects 
the  public,  is  not  local,  within  the  meaning  of  section  16  of  article  8  of  Uie 
constitution,  which  provides  that  "no  private  or  local  bill,  which  may  be 
passed  by  the  legislature,  shall  embrace  more  than  one  subject^  and  that 
shall  be  embraced  in  the  title." 

The  court  of  special  sessions  applies  to  and  affects  the  people  at  largo,  though 
its  jurisdiction  is  limited  to  offenses  committed  within  a  certain  locality,  and 
is  a  part  of  the  general  system  for  the  administration  of  public  justice  in  the 
State. 

It  follows  that  the  49th  section  of  the  act  of  April  26, 1S70,  "  to  make  further 
provision  for  the  government  of  the  city  of  New  Tork,"  {Laws  of  1870, 
M.  1,  ch.  383,  pp,  881,  917,)  is  a  general  law,  and  is  valid,  though  contained 
In  a  local  one. 
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Although  that  statute  designs  that,  generally,  the  court  sbaH  be  heM  by  the 
two  Jostices  jointly,  and  proTldes  for  filling  a  Tafcanoy ;  yet  it  also  conteia- 
plates  that  though  the  office  was  not  vacant,  it  might  happen  that  one  of  the 
Justices  would  be  disabled  from  sitting ;  and  in  such  cases,  the  other  was 
authorised  to  hold,  alone,  while  such  disability  continued. 

The  statute  does  not  declare  any  particular  thing  as  being  the  disability  to 
which  it  refers ;  and  therefore  anything  that  should  disable  the  jiBtice  ttom 
holding  the  court  would  plainly  be  covered  by  the  term.  Sickness,  absence 
from  the  city,  inability,  though  in  the  city,  to  reach  the  court-house^whlch 
might  arise  from  several  causes — ^would  clearly  disable  the  judge  from  hold- 
ing the  court ;  and  if  he  were  not  present  at  the  court,  he  was  ''disabled" 
from  acting,  within  the  meaning  of  the  statute.  (Ivobaham,  P.  J.  dissented ; 
holding  that  there  must  be  some  actual  disability  existing.) 

Where  the  record  of  a  conviction  by  one  justice,  only,  showed  that  the  other 
justice  was  ** absent  through  disability;"  SM  that  this  was  the  statement  of 
a  fact.  That  that  fact  was  jurisdictional,  and,  if  untrue,  might  have  been 
controverted ;  it  being  well  settled  that "  no  court  or  officer  can  acquire 
jurisdiction  by  the  mere  assertion  of  it,  or  by  falsely  alleging  the  existenco 
of  the  facts  on  which  jurisdiction  depend^." 

Under  the  act  of  April  26, 1870,  a  conviction  before  a  singfe  justice  of  the 
court  of  special  sessions  of  the  city  and  county  of  New  York,  is  valid,  where 
the  record  alleges  that  the  other  justice  was  "  absent  through  disability," 
and  that  fact  is  not  controverted. 

Although  so  much  of  the  act  of  1870,  as  authorizes  the  court  to  be  held  by 
one  justice  al6ne,  under  any  circumstances,  was  repealed  by  implication  by 
the  2d  section  of  the  act  of  April  6,  1871,  {Lawa  of  1871,  M.  802,)  yet  that 
section  of  the  latter  act  was  itself  repealed  by  the  act  of  April  12, 1871, 
(XmM  of  1871,  eh.  488,)  and  that  part  of  section  49  of  chapter  888  of  the 
laws  of  1870,  which  conferred  upon  one  justice  the  power  to  sit  without  his 
associate,  when  the  latter  was  disabled,  stands  restored. 

It  is  well  settled  that  the  repeal  of  a  repealing  statute  revives  the  original 
statute.    And  this  is  so,  although  the  repeal  was  only  by  implication. 

JOHN"  T.  DAVIS,  and  several  other  parties,  who  had 
been  tried  and  convicted,  for  various  misdemeanors,  at 
the  court  of  special  sessions  of  the  peace,  held  in  and  for 
the  city  and  county  of  New  York,  caused  the  record  and 
proceedings  in  their  respective  cases  to  be  brought  into 
this  court  to  be  reviewed. 

The  defendant  Davis  was  arrested  upon  a  charge  of 
assault  and  battery,  and  as  appears  by  the  proceedings  in 
the  court  of  special  sessions,  having  waived  his  right  to 
trial  by  jury,  and  selected  that  court  as  his  tribunal,  was 
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put  upon  his  trial  before  Justice  Dowling,  who  alone  held 
what  purported  to  be  a  court  of  special  sessions,  on  the 
I3th  day  of  December,  1871 ;  and  Davis,  having  been  con- 
victed of  the  charge,  was  sentenced  to  imprisonment  in 
the  penitentiary  of  the  city  of  New  York. 

The  important  questions  were  substantially  the  same  in 
all  these  cases.  They  resolve  themselves  into  this :  Was 
it  a  legally  constituted  court  which  tried  and  convicted 
the  parties,  or  were  the  proceedings  coram  non  judice  f  In 
other  words,  what  is  the  present  state  of  the  law  consti- 
tuting the  special  sessions  of  the  peace  ?  The  recital  at 
the  head  of  each  record  of  conviction  is,  (dates  being  here 
omitted,) 

^^  At  a  court  of  special  sessions  of  the  peace,  holden  in 
and  for  the  city  and  county  of  New  York,  at  the  halls  of 

justice  of  the  said  city,  on ,  the  —  day  of in  the 

year  of  our  Lord  one  thousand  eight  hundred  and  seventy- 
one. 

The  honorable  Joseph  Dowling,  police  justice,  elected 
in  the  second  police  judicial  district  of  said  city  and  county, 
and  duly  designated  to  hold  the  court  of  special  sessions 
of  the  peace  in  and  for  the  city  and  county  of  New  York, 
under  and  by  virtue  of  section  49,  of  chapter  383  of  the 
laws  of  1870;  the  justice  elected  in  the  fifth  police  judicial 
district,  also  designated  as  aforesaid,  being  absent  through 
disability." 

A.  8.  Sullivauy  (asst.  dist  att'y,)  for  the  people. 

I.  May  one  of  the  police  justices  of  said  city  hold  said 
court?  The  act  of  April  26,  1870,  entitled  ** An  act  to 
make  further  provision  for  the  government  of  New  York,'' 
{Laws  of  1870,  ch,  383,)  contains  this  section :  "  Section  49. 
The  court  of  special  session^,  in  the  city  and  county  of 
New  York,  shall  hereafter  be  held  by  those  two  police 
justices  of  the  city  of  New  York,  who  shall  be  designated 
for  that  purpose  by  the  mayor  of  said  city,  under  his  hand 
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and  seal,  within  thirty  days  after  the  passage  of  this  act ; 
whereupon  they  shall,  in  holding  said  court,  exclusively 
possess  all  the  powers  and  duties  now  possessed  by  justices 
of  said  court  In  the  event  of  any  vacancy,  the  mayor 
shall  immediately,  in  like  manner  aforesaid,  designate  any 
other  police  justice  to  fill  it  In  case  of  any  disability  of 
either  of  the  two  police  justices  to  hold  court,  it  shall  be 
legal  for' the  other  to  hold  it  while  such  disability  con- 
tinues. All  provisions  of  law  inconsistent  herewith  are 
hereby  repealed."  Upon  the  record  now  before  this  court 
the  conclusive  presumption  of  law  is,  that  the  mayor  duly 
designated  the  justices  of  the  second  and  the  fifth  police 
judicial  districts  to  hold  the  special  sessions,  and  that  the 
absence  of  one  of  said  justices  from  said  court  was  the 
result  of  such  a  ^^  disability"  as  the  statute  contemplated. 
It  is  sufficient  that  the  record  adopts  the  language  of  the 
statute.  ^'  Disability"  is  a  fact  The  legislature  seem,  pur- 
posely, to  have  selected  the  most  comprehensive  word,  so 
as  to  meet  every  case  which  could  detain  a  justice  from 
the  court 

EL  The  statute  above  recited  has  been  modified  by  chap- 
ters 302  and  438  of  the  laws  of  1871.  These  enact  that 
"whenever  both  of  the  justices  now  designated  by  law  to 
hold  the  said  court  of  special  sessions  shall  be  unable  to 
act,  by  reason  of  sickness  or  disability,  or  shall  be  absent 
from  the  city,  it  shall  be  the  duty  of  the  mayor,  &c.,  to 
designate  the  recorder  or  city  judge  to  act  in  the  place  and 
stead  of  said  justices  during  the  continuance  of  said  dis- 
ability or  absence."  Neither  of  these  acts  contains  any 
repealing  clause.  They  are  supplemental  to  the  act  of 
1870,  above  cited,  which,  except  as  thus  supplemented, 
remains  in  full  force,  and  is  the  constituent  law  as  to  the 
organization  of  said  court.     ^ 

IIL  It  has  been  argued  that  the  act  of  1870,  chapter  383, 
is  void  and  unconstitutional.  That  act  is  entitled  *^An 
act  to  make  further  provision  for  the  government  of  New 
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York."  Inasmoch  eb  this  act  is  said  to  be  a  local  bill,  it 
mnst  bd  judged  subject  to  section  16,  article  3,  of  the  con- 
stitution. *' Provision  for  the  government  of  Wew  York," 
is  the  ^^  titl^"  of  the  act  The  constitution  provides,  that 
^^no  local  bill  shall  embrace  more  than  one  subject"  It 
is  contrary  to  the  legal  principles  for  testing  the  validity 
of  acts  of  the  legislature,  to  give  to  words  in  the  constitu- 
tion a  narrow  or  shrunken  meaning.  The  word  **  subject" 
must  receive  a  liberal  interpretation.  "Provision  for 
government"  is  one  subject,  embracing  details  of  finance, 
police^  administration  of  justice,  &c.  This  proposition 
establishes  the  validity  of  the  law  now  in  question. 

Oharles  W.  Brooke^  for  the  defendant  Davis. 

L  The  proceeding  had  against  the  defendant  in  and  by 
the  court  of  special  sessions  was  in  violation  of  article  4 
of  the  constitution  of  the  United  States,  and  of  sections 
1  and  2  of  article  1  of  the  constitution  of  the  State  of 
New  York.  (  Wilkinsan  v.  Leland^  3  PeterSy  657,  per  Story,  J. 
DwarrU  on  Stat,  438.  Westervelt  v.  Oregg,  12  N.  Y.  212. 
Wynehamer  v.  The  People^  13  id.  434.) 

II.  The  act  of  April  26,  1870,  under  which  the  court 
of  special  sessions  was  held,  or  so  much  thereof  as  is 
contained  in  the  49th  section  of  the  said  act,  is  in  con- 
flict with,  and  in  violation  of,  article  3,  section  16  of  the 
constitution  of  this  State.  {The  People  v.  O'Brien^  38  N,  Y. 
195.  The  People  V.  Supervieore  of  Chautauqu6ij  43  id.  10. 
The  Sun  Mu.  Ins.  Co.  v.  The  Mayor  dte.,  8  id.  253.) 

III.  So  much  of  the  act  of  the  26th  of  April,  1870,  as 
provides,  "  In  case  of  any  disability  of  either  of  the  two 
police  justices  to  hold'court,  it  shall  be  legal  for  the  other 
to  hold  it  while  such  disability  continues,"  is  repealed  by 
the  act  of  April  5,  1871.  {2,  Bae.  Abr.,  Stat  D,  22,  B.  B. 
Beg,  V.  jin^e  Inhabitants  of  St.  Bdmonds,  Salisbury ^  84.  Bowen 
V.  Lease,  5  nuij  225  and  note.  Van  Bensseluer  v.  Snyder, 
9  Barb.  308.     WiUiams  v.  Potter,  2  id.  316.     Daviess  v.  Fair- 
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barney  S  Sow*  27.  S.  636.  People  v.  Deming,  1  JBilton,  271. 
17.  iS.  V.  (7a«e  o/  Hair  Peneiby  1  Painej  400.  Harrington  v. 
2Vm^6€«  o/  Bochestery  10  IFimi.  550.  Oa*«  v.  Dillon^  2  Ohio 
N.  S.  607.  2?(wA  V.  Fati  JR«eoi,  7  JoAn.  497.  CfaZw»i6ta» 
Manuf.  Co.  v.  Vcmderpool^  4  Ob«n.  556.  Livingston  v.  Harris, 
11  »renA  329.    -Worrit  v.  Oocjfer,  13  J?om?.  i7.  &  429.) 

IV.  In  the  event  of  any  disability  attaching  to  either 
one  of  the  justices  assigned  to  hold  said  court,  the  mayor, 
under  the  unrepealed  portion  of  the  act  of  the  2Gth  of 
April,  1870,  must  designate  some  other  police  justice  to 
fill  the  vacant  place;  the  court  cannot  be  held  by  one 
justice. 

Y.  The  evident  intention  of  the  legislature  was  that 
one  judge  should  never  hold  the  court  of  special  session& 
{U.  S.  V.  Collier,  3  BUUoh.  325.  Plotod.  95.  Moser  v.  New- 
many  6  Bing.  561.  Donalckon  v.  Wood,  [opinion  of  Ok.  Wal- 
woHh,^  22  Wend.  395.  1  Burr.  445.  Vemon^s  caee,  4  Co.  4. 
4  Ratine.  jB.  447, 450.    5  id.  417.     1  JT^n^,  520.    i>c^.  38.) 

VL  Even  though  the  portion  of  the  act  of  the  26th  of 
April,  1870,  referred  to,  was  not  repealed,  the  proceed- 
ings do  not  show  upon  their  face  that  any  such  disability 
existed  at  the  trial  of  the  defendant,  as  was  contemplated 
by  the  act  to  empower  one  justice  to  hold  said  court  of 
special  sessions.  The  mere  allegation  that  the  other  justice 
was  absent  '^  through  disability",  is  not  enough ;  the  pro- 
ceedings must  show  what  the  disability  was,  as  that  ques- 
tion is  one  of  law,  as  well  as  of  fact  {Corwin  v.  Merritt, 
3  Barb.  341.  Harrington  v.  The  People,  6  id.  607.  The  People 
v.  Common  Council  of  Brooklyn,  Id.  209.  Bloom  v.  Burdich, 
1  HiU,  180.    PeopU  v.  Schermerhom,  19  Barb.  541.) 

YII.  The  proceedings  do  not  show  that  any  disability 
existed  at  the  time  the  judgment  was  pronounced  against 
the  defendant  to  prevent  the  two  justices  assigned  to  hold 
eaid  court  from  being  present  at  the  time  such  judgment 
was  rendered.  {Lattimare  v.  The  People,  10  How.  Pr.  336. 
Bennet  v.  Ward,  3  Caines,  259.) 
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Vin.  The  weight  of  evidence  adduced  in  proceeding 
was  clearly  in  favor  of  the  prisoner,  and  his  conviction 
was,  therefore,  erroneous.  The  court  should  have  acquit- 
ted him  thereupon.  (Murphy  v.  The  People^  2  Cowen^  815. 
People  V.  WilbuVj  4  Park.  Or,  Rep.  19.  People  v.  Board  of 
Police,  39  N.  T.  506.  People  v.  Goodwin,  5  id,  568.  Bald- 
win  V.  Oiti/  of  Buffalo,  35  id,  376.  Wiaiam%  v.  The  People, 
24  id.  405.) 

IX.  The  sentence  of  the  court  was  not  commensurate 
with  the  nature  of  the  charge,  and  was  in  no  manner  justi- 
fied or  warranted  by  the  evidence. 

Cabdozo,  J.  These  cases  present  important  questions. 
It  has  been  generally  believed  that  the  presence  of  both 
justices  was  necessary  to  constitute  the  court  of  special 
sessions,  and  there  have  been  general  term  decisions  to  that 
effect ;  but  the  matter  now  for  the  first  time  is  directly 
and  necessarily  before  the  general  term  for  adjudication 
under  the  statutes  as  they  now  stand. 

Two  principal  questions  are  to  be  determined :  Firsts 
whether  the  statutes,  as  they  now  exist,  allow  the  court  of 
special  sessions  to  be  held  by  one  justice  when  the  other 
is  disabled  from  being  present;  and,  secondly,  whether 
the  section  of  the  act  of  1870,  chapter  383,  §  49,  under 
which  it  is  claimed  the  court  may  be  so  constituted,  is 
affected  by  the  constitutional  provision  ttiat  no  private  or 
local  bill  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  by  its  title.     {Oon%t,  art,  3,  §  16.) 

Chapter  383  of  the  laws  of  1870  is  <<  An  act  to  make 
further  provision  for  the  government  of  the  city  of  JTew 
York."  To  that  extent  it  is  unquestionably  a  local  statute. 
{PeopU  V.  O'Brien,  38  N.  T.  193.)  But  if  in  that  local 
bill  there  is  a  provision  of  public  or  general  law,  then  it  is 
very  well  settled  that  that  matter  shall  stand ;  for  it  might 
have  been  enacted  without  any  title  at  all ;  and  to  that 
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extent  the  bill  is  a  public  one.  (People  v.  Supervisors  of 
Chautauqua^  43  N.  Y.  10.) 

It  becomes  necessary,  therefore,  to  inquire  what  the 
character  of  section  49  of  the  act  of  1870  is ;  that  is, 
whether  it  is  public  or  local.  Section  49  relates  to  the 
court  of  special  sessions  of  the  peace  in  and  for  the  city  and 
county  of  New  York;  and  the  question  is,  is  legislation  in 
respect  to  that  court  local  or  public.  Of  course  the  court 
is  to  be  held  in  the  city  and  county  of  New  York,  and  in 
that  sense  it  may  be  termed  local,  because  the  locality 
of  its  sittings  is  in  that  county ;  but  I  think  it  is  not 
^^  local, "  as  that  expression  is  to  be  understood  when  em- 
ployed as  defining  or  describing  a  statute  which  is  the 
opposite  of  a  public  one. 

I  do  not  find  that  the  precise  question  has  ever  been  de- 
cided. It  did  not  exist  in  McGann's  case^  (16  N.  T,  58 ;) 
and  all  that  was  decided  there,  and  all  that  it  was  neces- 
sary to  decide  was,  that  so  far  as  the  provisions  of  the 
statute  {Laws  of  1855,  p,  613,)  then  under  consideration, 
relate  to  the  courts  of  oyer  and  terminer  of  the  State, 
generally,  the  act  is  a  public  act  of  general  application, 
and  is  therefore  not  within  the  prohibition  contained  in 
the  16th  section  of  the  3d  article  of  the  constitution. 
Judge  Bowen  may,  perhaps,  be  understood  as  having 
assumed  that  the  act,  so  far  as  it  referred  to  the  general 
sessions  of  the  city  and  county  of  New  York,  was  local ; 
but  he  did  not  exactly  say  so,  and  he  may  have  merely 
meant  to  discuss  the  question  involved,  upon  the  theory 
that  that  was  so,  without  conceding  it  This  opinion 
may  be  understood  either  way.  But  at  all  events,  his 
remark  upon  that  branch  of  the  case  was  obiter.  So  in 
Williams'  case,  (24  N,  T.  405,)  Judge  Denio  rather  assumes, 
without  examination,  that  an  act  relative  to  police  justices 
and  courts,  and  their  clerks,  in  the  city  of  New  York, 
(Laws  of  1860,  ch.  508,)  "may  be  considered  local." 
Whether  Judge  Denio  meant  that  it  was  his  opinion  that 
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it  was  local,  or  that  it  might,  for  the  purpose  of  that  case, 
be  considered  so,  without  examination,  is  not  apparent ; 
i>ut  the  remark  was  wholly  unnecessary  to  the  determina- 
tion of  the  question  before  the  court,  which  related  to  the 
33gI  section  of  that  act,  and  which  he  holds  ^^  not  local, 
within  the  meaning  of  the  constitution;"  and  the  court 
did  not  pass  upon  the  point,  but  reversed  the  judgment 
upon  another  ground. 

Sedgwick  {on  Statutory  and  Constitutional  Law^  p.  31,) 
says :  ^^  A  statute  concerning  all  persons  generally,  though 
with  relation  to  a  special,^  or  particular  thing,  as  appeals, 
assizes,  or  woods  iu  a  forest,  is  a  public  act" 

In  Bumhtim  v.  Acton^  (4  Abb,  Pr.j  N.  A,  1,)  Judge 
Monell,  in  the  Superior  Court,  citing  several  oases,  says : 
^^  Statutes,  locat  in  one  sense,  may  nevertheless  he,  in 
some  cases,  general  statutes,  and  it  is  not  necessary,  to 
render  a  statute  a  public  act,  that  its  provisions  should  be 
equally  applicable  to  all  parts  of  the  State.  It  is  enough 
that  they  extend  to  all  persons  doing,  or  omitting  to  do, 
an  act  within  the  territorial  limits  described  in  the  statute. 
Another  distinction  is,  that  all  statutes  which  are  of  a 
penal  nature  are  public  laws,  although  they  may  be  lim- 
ited in  their  operations  and  effects  to  particular  localities^ 
or  parts  of  the  State."  Judge  Denio,  in  Wiiliatiu  v.  The 
Peophj  uses  similar  language. 

Now  although  the  court  of  special  sessions  is  limited  in 
its  jurisdiction,  and  has,  so  far  as  its  sittings  are  concerned, 
a  locality,  yet  it  is  established  to  protect  all  people,  whether 
residents  of  this  city  or  not,  and  to  punish  persons,  whether 
residents  here,  or  elsewhere,  who  commit  certain  crimes 
within  this  county.  So,  an  act  for  the  creation  of  a  work- 
house in  the  county  of  Middlesex,  and  for  the  discharge 
of  certain  poor  prisoners,  was  held  to  be  a  public  act 
{Sedff,  p.  33.)  And  the  same  author  says :  *^  Generally, 
if  the  act  affects,  in  any  way,  public  interests,  it  will  be 
held  public" 
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It  seems  to  me  that  it  may  well  be  l^d  down  as  a  rule, 
that  that  which  concerns  the  adminietratioa  of  public 
justice,  like  legislation  respecting  a  court,  though  it  be 
of  limited  jurisdiction — though  its  sittings  be  confined  to 
a  certain  specified  locality — is  a  public  law ;  a  law  which 
afiects,  and  in  which  the  public  generally  are  interested. 
Within  these  views,  and  the  authorities  I  have  mentioned, 
an  act  creating,  or  regulating,  the  court  of  special  sessions, 
as  it  afiects  the  public,  is  not  local,  within  the  meaning  of 
the  constitution. 

This  does  not  conflict  with  any  case  in  our  State  to 
which  my  attention  has  been  directed.  I  will  mention 
some  of  them.  In  The  People  v.  O'Brien^  (38  K  T.  193,) 
the  s^Uon  of  the  act  held  unconstitutional,  related  only 
to  the  office  of  councilmen  of  the  city  of  New  York,  and 
was  obviously  a  local  provision.  It  related  exclusively  to 
this  municipality.  In  The  People  v.  Hills,  (35  N.  Y.  449,) 
the  question  was,  whether  *^  an  act  amending  an  act  to 
amend  and  consolidate  the  several  acts  relating  to  the  city 
of  Rochester "  was  local.  The  acts  consolidated  consti- 
tuted the  charter  of  the  city  of  Eochester,  which  was 
manifestly  a  local  matter.  In  the  language  of  Chief  Justice 
Davies,  ^'  it  is  not  general,  and  has  no  application  except 
to  the  common  council  of  a  particular  locality.''  In  PuU- 
man  v.  The  Mat/or^  (54  Barb.  169,)  the  statute  related  to 
the  corporation  of  the  city  of  New  York,  only,  and  the 
provision  condemned  was  in  no  sense  anything  but  a  part 
of  a  local  act.  In  Gaskm  v.  Meek,  (42  N.  T.  186,)  the 
provision  relating  to  sales  of  real  estate  thereafter  made  in 
the  city  and  county  of  New  York  was  clearly  local  it 
prescribed  a  rule  as  to  sales  of  land  situate  within  one  city 
of  the  State. 

In  all  these  cases,  which  I  have  cited  to  show  the  dis^ 
tinction  between  local  and  general-  statutes,  the  legislation 
had  no  general  application,  and  that  is  just  what  distin- 
guishes them  from  the  statute  now  under  consideration, 
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and  marks  them  as  local  acts ;  while,  on  the  contrary,  the 
court  of  special  sessions  applies  to  the  people  at  large, 
though  its  jurisdiction  is  limited  to  ofi'enses  comniitted 
within  a  certain  locality,  and  is  a  part  of  the  general  sys- 
tem for  the  administration  of  public  justice  in  the  State. 

It  follows,  therefore,  that  the  49th  section  of  the  act  of 
1870  is  a  general  law,  and  is  valid,  though  contained  in  a 
local  one.  By  that  section  it  is  provided  that  '*  the  court 
of  special  sessions  in  the  city  and  county  of  New  York 
shall  hereafter  be  held  by  those  two  police  justices  of  the 
city  of  New  York,  who  shall  be  designated  for  that  pur- 
pose by  the  mayor  of  said  city,  under  his  hand  and  seal, 
within  thirty  days  after  the  passage  of  this  act ;  whereupon 
they  shall,  in  holding  said  court,  exclusively  possess  all 
the  powers  and  duties  now  possessed  by  justices  of  said 
court.  In  the  event  of  any  vacancy,  the  mayor  shall  im- 
mediately, in  like  manner  aforesaid,  designate  any  other 
police  justice  to  fill  it.  In  case  of  any  disability  of  either 
of  the  two  police  justices  to  hold  court,  it  shall  be  legal 
for  the  other  to  hold  it  while  such  disability  continues." 

Undoubtedly,  the  statute  designs  that  generally  the 
court  shall  be  held  by  the  two  justices  jointly ;  and  it  pro- 
vides for  filling  a  vacancy.  But  it  also  contemplates  that 
though  the  ofiice  was  not  vacant,  it  might  happen  that 
one  of  the  justices  would  be  disabled  from  sitting;  and  in 
such  cases,  the  other  was  authorized  to  hold  alone  while 
such  disability  continued.  The  statute  does  not  declare 
any  particular  thing  as  being  the  disability  to  which  it 
referred,  and  therefore  anything  that  disabled  the  justice 
from  holding  the  court  would  plainly  be  covered  by  the 
term.  Sickness,  absence  from  the  city,  inability,  though 
in  the  city,  to  reach  the  court  house — ^which  might  arise 
from  several  causes — would  clearly  disable  the  judge  from 
holding  the  court ;  for  his  presence  at  the  court  would  be 
necessary  in  order  that  he  should  take  part  in  its  proceed- 
ings ;  and  if  he  were  not  present,  he  was  "disabled*'  from 
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acting,  within  the  meaning  of  the  statute.  The  records 
show  that  one  judge  was  ''absent  through  disability." 
That  is  the  statement  of  a  fact  No  doubt  that  fact  was 
jurisdictional,  and  if  untrue  might  have  been  controvert- 
ed ;  for  it  is  well  settled  that "  no  court,  or  officer,  can 
acquire  jurisdiction  by  the  mere  assertion  of  it,  or  by 
falsely  alleging  the  existence  of  the  facts  on  which  juris- 
diction depends."  (6  Barb,  621.)  But  there  is  nothing 
before  us  disputing  the  verity  of  the  statement.  There- 
fore, as  the  law  stood  by  force  of  the  act  of  1870,  the  con- 
viction of  these  prisoners  by  Judge  Dowling  was  right, 
and  upon  the  record  and  evidence  biBfore  us  it  will  be  9ur 
duty  to  affirm  the  proceeding^. 

But  it  is  argued  that  so  much  of  the  provision  of  the 
act  of  1870  as  authorizes  the  court  to  be  held  by  one 
justice,  under  any  circumstances,  was  repealed  by  the 
2d  section  of  the  act  of  April  5,  1871,  {Laws  of  1871, 
eh.  302,)  which  provided  that  thereafter  whenever  either 
of  the  justices  of  the  special  sessions  should  be  unable  to 
act,  &c.,  it  should  be  the  duty  of  the  mayor  to  designate 
either  the  recorder,  or  city  judge,  to  act  in  his  place  dur- 
ing the  continuance  of  the  disability. 

It  is  claimed,  and  I  think  truly,  that  although  the  statute 
of  April  5,  1871,  contains  no  express  words  of  repeal,  the 
provision  I  have  quoted  is  inconsistent  with  the  idea  of 
one  of  the  police  justices  holding  the  court  alone,  and  that 
therefore  the  prior  grant  of  such  power,  in  the  act  of  1870, 
is  repealed  by  implication.  And  undoubtedly,  if  the  law 
stood  thus,  the  conviction  would  have  to  be  reversed  as 
not  being  by  a  court  constituted  so  as  to  have  the  jurisdic- 
tion which  the  judge  exercised.  But  on  the  12th  of  April, 
1871,  {Laws  of  1871,  ch.  438,)  the  legislature  amended  the 
act  of  April  5,  1871,  and  enacted  that  section  2  of  the 
last  mentioned  statute  should  read  thus:  ''Hereafter, 
whenever  both  of  the  justices,  now  designated  by  law  to 
hold  the  said  court  of  special  sessions,  shall  be  unable  to 
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act^  by  reason  of  sickness,  or  disability,  or  shall  be  abseDt 
from  the  city,  it  shall  be  the  duty  of  the  mayor  of  the  city 
of  N^w  York  to  designate  either  the  recorder,  or  city 
judge,  of  said  city  and  county  of  New  York,  to  act  in  the 
place  and  stead  of  such  justices  during  the  continuance  of 
such  disability,  or  absence." . 

The  2d  section  of  the  act  of  1871  was  thus  repealed  by 
another  entirely  difi'erent  one  being  substituted  in  its 
place.  Thus  the  act  which,  by  implication,  destroyed  the 
right  of  one  justice,  alone,  to  hold  the  sessions,  was  virtu- 
ally repealed ;  and  it  is  very  well  settled  thajb  the  repeal 
of  a  repealing  statute  revives  the  original  statute,  {8edg. 
p.  137 ;)  and  this  is  so,  altlough,  as  here,  the  repeal  was 
only  by  implication.  (Id.)  Thus  that  part  of  section  49, 
of  chapter  383,  of  the  laws  of  1870,  which  conferred  on 
Judge  Dowling  the  power  to  sit  without  his  associate 
when  the  latter  was  disabled,  stands  restored,  and  that 
is  so  although  thereby  but  a  part  of  a  statute  is  revived. 
(Id.  137.) 

Except  by  this  view  the  law  would  stand  without  any 
provision  for  holding  the  court  during  the  temporary  dis- 
ability of  one  of  the  judges,  while  the  statutes,  by  this 
construction,  provide  for  every  case,  whether  of  vacancy  in 
office,  or  of  temporary  disability  of  bath^  or  of  but  one  of 
the  justices. 

I  do  not  think  the  other  points  discussed  by  the  counsel 
for  the  prisoners  need  any  remark. 

The  proceedings  below  should  be  affirmed. 

Gbo.  Gt.  Barnaki),  J.,  concurred. 

Ingbaham,  p.  J.,  (dissenting.)  I  do  not  think  that 
where  the  statute  requires  two  justices  to  hold  the  special 
sessions,  the  same  can  be  satisfied  by  the  voluntary  ab- 
sence of  either  from  the  court,  so  as  to  allow  the  court  to 
be  held  by  the  other  alone. 
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There  must  be  some  actual  disability  existing  to  prevent 
the  attendance  of  the  justice. 

The  mere  statement,  in  the  caption  of  the  record,  that 
the  other  justice  was  absent,  from  disability,  is  not  conclu- 
sive. There  may  be  some  doubt  as  to  the  proper  mode 
of  raising  this  question ;  but  I  am  not  willing  to  assent  to 
the  proposition  that  such  entry  is  sufficient  to  authorize 
the  court  to  be  permanently  held  by  one  justice. 

Convictions  affirmed. 

[F1B8T  Dbpabtmist,  Obhbbal  Tbbm,  at  New  Tork,  January  1,  1872. 
Jb^griAam^  P.  J.,  and  Cardoto  and  Oto,  O,  Mamardj  Justices.] 
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Hopkins  vs.  Mason. 

To  establish  a  right  to  recover  possession  of  real  estate,  as  against  a  person 
dainuAg  under  a  title  shown  to  be  invalid,  possession  and  use  by  the  plain- 
tiff, even  without  proof  of  pi^r  title,  and  ouster  by  the  defendant,  are 
sufficient. 

An  act  authorising  an  assessment  for  a  street  improvement  is  in  derogation  of 
individual  rights,  and  must  be  strictly  construed,  and  rigorously  observed. 
If  there  is  a  failure  to  comply  with  any  material  requirement  of  the  act,  a 
sale  of  property  for  the  payment  of  the  assessment,  or  a  lease  based  upon 
such  sale,  will  be  Invalid  to  confer  either  title  or  right  to  possession. 

The  proceedings  of  the  commissioners,  in  making  an  assessment,  until  properly 
abjudicated,  are  open  to  investigation  in  an  action  in  which  the  tjUe  is 
involved.  In  such  cases,  jurisdiction  is  acquired  step  by  step,  and  ceases 
with  any  failure  to  comply  with  the  statute. 

A  party  setting  up  a  title  to  land  under  a  sale  for  *non-payment  of  an  assess- 

m 

ment  for  street  improvements,  must  show  the  authority  to  sell ;  and  tliat 
includes  the  talking  of  those  material  steps  that  must  precede  a  valid  sale. 
Where,  by  a  statute,  the  trustees  of  a  village  were  authorized  to  appoint  three 
freeholders  as  commissioners  to  make  assessments  for  certain  street  improve- 
ments, neither  of  whom  should  be  owners  of,  or  interested  in,  property 
within  the  assessment  district ;  and  the  trustees  appointed,  as  one  of  the 
commissioners,  a  person  who  bad  an  actual,  pecuniary  interest  in  certain 
church  property  situated  in  the  assessment  district ;  Held  that  such  commis- 
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sioner  was  disqualified  to  act,  and  the  requirement  of  the  statute  was  not 
ftilfiUed. 

The  statute  also  required  the  commissioners  to  publish  a  notice  addressed 
to  the  owners  of  land  within  the  assessment  district,  designating  a  time  and 
place  for  receiving  proof  of  certain  facts.  But  the  notice  published  was  not 
addressed  to  anybody.  Bdd  this  was  a  failure  to  comply  with  a  Jurisdic- 
tional lequirenient. 

The  same  statute  also  required  the  commissioners  to  publish  a  notioe  designat- 
ing a  time  and  place  when  and  where  the  parties  interested  could  be  heard, 
and  the  report  seen  and  inspected ;  and  to  return,  with  their  report,  any 
written  objections  left  with  them,  py  the  notice  which  was  given,  an  op- 
portunity was  afforded,  not  for  a  hearing,  but  to  present  written  objections ; 
and  there  was  a  fiulure  to  specify  the  time  and  place  where  such  report  oookl 
be  seen  and  inspected.  SM  that  the  notice  was  defective.  That  the  partieB 
interested  were  entitled  to  be  heard,  without  presenting  written  objections. 

A  statute  declared  that  all  the  proceedings  of  the  president  and  trustees  of  a 
specified  village  "  heretofore  had  in  respect  to  the  laying,  imposing,  con- 
firming, assessing,  levying  and  collecting  of  taxes  and  assessments,  and  in 
the  sale  of  lands  for  arrears  of  taxes  and  assessments,  are  hereby  rati- 
fied and  confirmed,  and  the  same  are  declared  to  be  valid."  Meld  that  it 
was  matter  of  serious  doubt  whether  that  section,  embracing  as  it  did,  an 
independent  local  subject,  to  wit,  the  confirmation  and  legalization  of  the 
acts  of  local  officers,  which  subject  was  not  expressed  in  the  title  of  the 
bill,  could  be  legally  interpolated  in  an  act  entitled  "  An  act  to  consolidate, 
re-enact  and  amend  the  charter  of  the  village  of  Y." 

If,  by  reason  of  want  of  jurisdiction,  proceedings  to  levy  an  assessment  are 
absolutely  void,  and  no  title  passes  by  a  sale  or  lease  of  lands,  under  such 
proceedings,  the  legislature  has  no  power,  upon  the  pretext  of  confirming 
the  acts  of  public  officers,  to  take  without  compensation,  a  lot  from  one 
private  citizen  and  convey  it  to  another, 

11HIS  was  an  action  to  recover  the  poBBession  of  real 
.  estate.  It  was  tried  at  the  Westchester  circuit,  before 
a  justice  of  this  court  without  a  jury,  and  upon  his  find- 
ings and  directions  a  judgment  was  entered  in  favor  of 
the  plaintiff,  and  the  defendant  appealed. 

Francis  JV.  Bangs,  for  the  appellant. 

Ralph  E.  Primcj  for  the  respondent 

By  the  Court,  J.  P.  Barnard,  P.  J.  It  is  clear  that  the 
plaintiff  has  established  a  right  to  recover  possession  of 
the  premises  described  in  the  complaint,  as  against  any 
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persou  claiming  under  a  title  shown  to  be  invalid.  To 
establish  such  a  right,  it  is  well  settled  that  possession  and 
use  by  the  plaintiff,  even  without  proof  of  paper  title  and 
ouster  by  the  defendant,  may  be  sufficient,  in  ejectment 
The  defendant  claims  a  right  to  the  possession  of  said 
premises,  by  virtue  of  a  lease  under  a  sale  by  the  trusteies 
of  the  village  of  Tonkers,  for  non-payment  of  an  assess- 
ment for  street  improvements.  The  act  authorizing  the 
assessment  is  in  derogation  of  individual  rights,  and  must 
be  strictly  construed,  and  rigorously  observed.  If  there 
is  a  failure  to  comply  with  any  material  requirements  of 
said  act,  the  sale  or  lease  that  may  be  based  upon  such 
sale,  if  the  act  provide  for  a  sale  or  lease,  will  be  invalid 
to  confer  either  title  or  right  to  possession.  (Sl^ark  v. 
SpieTy  4  JKK,  76.  Sharp  v.  Johrisan,  Id,  92.  Adrianee  v. 
McOafferty,  2  Boh.  153.) 

The  proceedings  of  the  commissioners  may  show  not 
merely  judicial  irregularities,  but  such  gross  violation  of 
the  act  itself  as  would  affect  the  jurisdiction  of  the  sub- 
ject matter,  and  therefore  such  proceedings,  until  properly 
adjudicated,  are  open  to  investigation  in  an  action  in  which 
the  title  is  involved.  In  such  cases,  jurisdiction  is  acquired 
step  by  step,  and  ceases  with  any  failure  to  comply  with 
the  act.  (Adams  v.  Saratoga  and  Washington  B.  B.  Co. 
10  N.  Y.  328.) 

A  party  setting  up  a  title  to  land,  under  a  sale  for  non- 
payment of  an  assessment  for  street  improvements,  must 
show  the  authority  to  sell,  and  that  includes  a  compliance 
with  those  material  steps  that  must  precede  a  valid  sale. 
(Striker  v.  Kelly^  2  Denio  323.)  The  law,  as  enunciated  in 
the  case  of  Swift  v.  Oity  of  Poughkeepsie,  is  not  in  con- 
flict with  the  position  here  taken.  It  is  proper,  however, 
here  to  notice,  that  while  the  village  charter,  in  the  case 
of  the  sale  of  real  estate  for  the  non-payment  of  taxes, 
makes  the  lease  presumptive  evidence  that  such  tax  was 
legally  imposed,  and  the  regularity  of  the  proceedings 
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Md  Bale^  it  contains  no  snch  provisions  in  reference  to 
sales  for  non-payment  of  aseeetomeuts  for  street  improve^ 
ttients.    The  proceedings  which  resulted  in  the  assessment 
for  the  non-payment  whereof  the  premises  in  qaestion 
were  leased,  or  are  claimed  to  have  been  leased,  to   the 
defendant,  by  the  board  of  tmstees  of  the  village  of  Yonk- 
ers,  were  instituted  under  chapter  269  of  the  laws  of  18ff3. 
That  act  contains,  among  other  things,  the  following  pro- 
visions :  By  section  1,  the  board  of  trustees  of  the  village 
of  Tonkers  are  authorized  to  cause  a  just  assessment  or 
apportionment  of  the  sum  of  911)655.61,  to  be  made  upon 
the  parcels  of  land  lying  within  a  certain  assessment  dis- 
trict to  be  designated  for  that  purpose,  said  sum  being 
the  ami^dut  of  expenses  heretofore  incurred  by  said  village, 
in  certain  street  ii&provements.    By  section  2,  the  said 
trustees  are  authorized  to  appoint  three  persons  as  eommis- 
sioners,  to  make  said  assessments,  all  of  whom  shall  be 
owners  of  a  freehold  estate  in  the  town  of  Yonkers,  liable 
to  taxation,  and  none  of  whom  shall  be  owners  of,  or 
interested  in,  property  within  the  limits  of  said  assessment 
ilistriet,  &;e.    By  section  3,  each  commissioner  so  appointed 
shall  immediately,  upon  receiving  notice  of  his  appoint- 
ment, take  and  subscribe  in  writing,  the  oath  or  affirma- 
tion required  by  the  constitution,  before  sotne  officer 
authorized  to  administer  the  same ;  such  oathe  or  affirma-^ 
tions  shall  be  filed  in  the  office  of  the  clerk  of  said  village, 
before  any  commissioner  so  appointed  shall  perform  any 
duty  a»  such.    By  section  4,   after  making  their  said 
assessments,  and  before  making  any  report  thereof,  the 
said  commissioners  are  required   to'  publish  a  certain 
notice,  addressed  to  the  owners  of  land  within  the  said 
district^  and  in  such  notice  to  designate  a  time  and  place  at 
which  they  will  receive  proof  of  certain  former  payments. 
By  section  5,   the  commissioners,  before  signing  their 
report,  are  required  to  give  notice  in  one  or  more  news- 
papers published  in  said  village,  of  the  time  and  place, 
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when  and  where,  the  patties  intefested  cflti  be*  bedrd^  and 
when  and  where  the  feport  can  be  seen  amd  inspected 
daring  the  interval  between  the  first  publication  and  the 
day  fixed  for  the  hearitig ;  and  to  return  to  the  trustees, 
with  their  report,  any  written  obj^eetion  that  may  have 
been  left  with  them  by  any  parties  interested.  By  section 
8^  various  provisions  of  the  village  charter  ^  shall  apply 
to  the  proceeding  authorized  to  be  taken  by  this  act,  so 
far  as  the  same  shall  be  applicable,  in  the  same  manner,  and 
to  the  same  extent,  as  if  the  same  were  a  part  of  this  act.*' 

Each  of  the  aforesaid  requirements  is  jurisdictional,  and! 
a  non-compliance  therewith  would  render  the  proceedings 
void.  These  requirements  were  not  fulfilled.  1st.  Because 
Jonathan  Odell,  one  of  the  commissioners,  had,  perhaps^ 
not  an  assignable,  but  nevertheless  an  actual,  pecuniary 
interest  in  the  Baptist  church  property,  situated  in  said 
assessment  district,  and  was  thereby  disqualified.  2d.  Be^ 
cause  the  written  oath  of  the  commissioners  being  pro-* 
duced,  it  does  not  appear  to  have  been  taken  before  an 
officer  having  authority  to  administer  the  same.  (6  Baw^ 
394.  18  Barb.  407.)  3d.  Because  the  notice  required  by 
section  4  was  not  properly  given,  and  the  published  notice, 
purporting  to  be  the  one  required,  was  not  addressed  to' 
anybody.  4th.  Because  no  proper  notice,  as  required  by 
section  5,  was  published. 

By  the  notice  purporting  to  have  been  given  under  sec- 
tion 5,  the  opportunity  is  afforded,  not  for  a  hearing,  but 
to  present  written  objections.  Parties  interested  should 
have  an  opportunity  to  be  heard  without  presenting  writ- 
ten objections.  Likewise,  there  is  a  failure  to  give  notice 
of  the  time  and  place  where  such  report  could  have  been 
seen  arid  inspected.  The  commissioners,  therefore,  hav- 
ing no  jurisdiction  to  make  the  assessment,  it  is  unneces- 
sary to  inquire  whether  section  8  gives  authority  to  sell  in 
case  of  non-payment ;  or  further  to  trace  the  steps  of  the 
village  officers  in  effecting  the  assumed  transfer  of  title. 
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Bat  it  is  claimed  by  the  defendant,  that  his  title  to  the 
said  premises  is  valid,  even  if  there  be  radical  defects  in 
the  proceedings  of  the  commissioners  and  trnstees ;  and 
he  relies  upon  section  13,  of  title  2,  of  chapter  673  of  the 
laws  of  1868,  page  1503,  as  a  ratification  and  confirmation, 
alike,  of  the  sale  and  of  the  preliminary  steps.     Section  13 
of  the  last  mentioned  act  is  as  follows ;  '^  Section  13.   All 
the  proceedings  of  the  president  and  trustees  of  said  vil- 
lage heretofore  had  in  respect  to  the  laying,  imposing, 
confirming,  levying  and  collecting  of  taxes  and  assess- 
ments, and  in  the  sale  of  lands  for  arrears  of  taxes  and 
assessments,  are  hereby  ratified  and  confirmed,  and  the  same 
are  declared  to  be  valid."    It  is  a  matter  of  serious  doubt 
whether  this  section,  embracing,  as  it  does,  an  independent 
local  subject,  to  wit,  the  confirmation  and  legalization  of 
the  acts  of  local  officers,  which  subject  is  not  expressed  in 
the  title  of  the  bill,  can  be  legally  interpolated  in  an  act 
entitled,  ^^An  act  to  consolidate,  re-enact  and  amend  the 
charter  of  the  village  of  Tonkers.''     {The  People  v.  HiUty 
35  N.  T.  449.)    To  take  a  broader  ground ;  if,  by  reason 
of  want  of  jurisdiction,   the  proceedings  of  the  presi- 
dent and  trustees  were  absolutely  void,  and  no  title  passed 
by  their  sale  or  lease  of  the  premises,  it  cannot  be  possible 
that,  under  our  State  constitution,  the  legislature  have 
authority  to  convey  the  plaintiff's  land  to  the  defendant; 
to  take,  without  compensation,  a  lot  from  one  private 
citizen,  and  convey  it  to  another;  and  it  is  unnecessary, 
even  after  giving  the  broadest  scope  to  all  the  claims  that 
have  heretofore  been  yielded  to  the  legislature,  of  the  right 
to  confirm  the  acts  of  public  officers,  to  cite  authorities 
upon  60  plain  a  proposition. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

'  [Second  Dbparthent,  Gbnbsal  Trrh,  at  Brooklyn,  September  12,  1871. 
/.  F.  Barnard,  P.  J.,  and  GUbertf  Justice.] 
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Sheldon  vs.  Clancy  &  Callahan. 

It  is  DOW  settled  that  a  married  woman  can  pnrchaae  property  of  her  husband, 
and  acquire  a  TallS  ttUe  thereto,  when  such  purchase  is  in  good  faith  and 
from  her  own  separate  estate,  or  with  ftmds  belonging  thereto,  and  is  made 
on  account  of  such  estate. 

The  wife,  in  respect  to  all  transactions  on  account  of  her  separate  estate,  is,  in 
law,  regarded  as  a  feme  sole.  Consequently,  as  to  such  property,  she  can 
sell  to  her  husband,  as  well  as  purchase  of  him,  the  same  precisely  as  though 
they  had  never  contracted  marriage. 

APPEAL  by  the  defendants  from  a  jadgment  entered  at 
a  special  term,  on  the  verdict  of  a  jaiy. 

The  action  was  brought  upon  a  promissory  note  given 
by  the  defendants  to  one  Charles  W.  Smith,  and  trans- 
ferred by  him  to  Sheldon  Brothers,  and  by  the  latter  trans- 
ferred, for  valne,  to  the  wife  of  the  plaintiff,  before  maturity, 
who  transferred  the  same  to  the  plaintiff,  after  its  maturity. 
The  plaintiff's  wife  had  a  separate  estate,  and  held  this 
note  as  a  part  thereof,  prior  to  the  transfer  of  such  note  to 
the  plaintiff,  her  husband. 

One  of  the  defenses  set  up  by  the  defendants  was^  that 
the  plaintiff  could  not  derive  a  title  to  the  note  from  his 
wife. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  and 
the  defendants  appealed  from  the  judgment. 

Holliday  &  Bingham,  for  the  appellants. 

Sake%  &  Stevens,  for  the  respondent. 

By  the  Court,  Johnson,  J.  The  action  was  upon  a  prom- 
issory note,  given  by  the  defendants  to  Charles  W.  Smith 
or  bearer,  payable  six  months  fcfter  date. 

The  only  question  in  the  case  relied  upon  as  of  any  im- 
portance is,  whether  the  plaintiff  had  any  valid  title  to  the 
note.  It  was  transferred  to  him  by  his  wife,  who  had  a 
separate  estate,  and  who  held  this  note  as  part  thereof, 
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before  the  transfer  by  her  to  hefr  husband^  the  plaintiff. 
The  decision  of  the  Appeals  Commission,  in  the  case  of 
Savage  v.  OTNeittj  (44  N.  T.  298,)  and  also  J;he  decision  of 
this  court,  in  the  case  of  Salter  v.  Sutherland,  at  the  last 
September  term,  {Albany  Law  Jour.,  vol.  4,  p.  252,)  dis- 
poses of  this  qnestion  in  favor  of  the  plaintiff*     It  is  now 
settled  that  a  married  woman  can  purchase  property  of 
her  husband,  and  acquire  a  valid  title  thereto,  when  such 
purchase  is  in  good  faith,  and  from  her  own  separate  estate, 
or  with  fttnds  belonging  thereto,  and  is  made  on  account 
of  such  estate:    The  wife,  in  respect  to  all  transactions  on 
account  of  her  separate  estate,  is,  in  law,  regarded  as  a 
feme  sole.    Consequently,  as  to  such  property,  she  can  sell 
to  her  husband,  as  well  as  purchase  of  him,  the  same  pre- 
cisely as  though  they  had  never  contracted  marriaga 
The  judgment  must,  therefore,  be  affirmed. 

[Fourth  Dbpabthevt,  Gbvbbal  Tsbm,  at  Syracuse,  NoTember  IS,  1871. 
Muttinj  P.  J.|  and  Johmon  and  TdleoU,  Justices.] 
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In  the  matter  of  the   petition   op  FREDEflICK  O.  N ORTOK 

v9.  The  "Wallkill  Valley  BAiLRaAi>  Company. 

A  railroad  company,  in  determining  upon  its  route^  acts  arbitrarily,  and  is  not 

required  to  consult  any  one. 
No  one  is  entitled  to  any  notice,  on  the  subject,  until  the  route  has  been 

actually  designated,  and  the  map  and  profile  filed.    Then,  for  the  first 

time,  the  company  is  in  a  condition  to  notify  the  property  holders  whose 

land  is  to  be  taken. 
And  any  person  feeling  aggrieved  may,  within  a  certain  time  after  written 

notice  of  the  route,  apply  to  a  Justice  of  the  Supreme  Court,  for  the  ap- 

piointment  of  commissioners.;  who,  on  a  hearing  of  the  parties,  are  to  affirm, 

or  alter  the  route. 
The  duty  of  examining  the  route  is  not  imposed  on  a  justice  of  this  court. 

All  that  is  to  be  done  by  the  justice  is  to  see  that  there  is  suflScient  caiue 
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for  the  appointment  of  <x>mmissioDen.    This  doee  not  mean  thaJb  be  is  to  trj 
the  matter  on  its  merits. 
The  determination  is  to  be  made  by  the  commissioners ;  one  of  whom  must  be 
a  ct^il  engineer. 

APPLICATION  to  change  the  route  of  the  WallkiU 
Valley  Railroad. 

Mr,  Handy  for  the  petitioner. 

Mr.  Bemardy  for  the  railroad  oompaay. 

Mr.  SchoonmaheTy  for  land  owners. 

* 
Lbarnbd,  J.     This  is  an  application  to  change  the  route 

of  the  railroad.    The  petitioner  sets  forth,  as  required  bj 

the  railroad  act,  his  objections  to  the  route  designated^ 

and  also  the  route  which  he  proposes  in  its  place.    The 

company,  in  their  affidavits,  show  that  they  have  done 

work,  already,  at  some  expense,  on  the  route  selected  by 

them,  and  state  the  advantages  in  its  favor.    The  other 

parties,  over  whose  land  the  new  route  will  pass,  set  forilx 

their  objections  to  the  change. 

The  principal  point  now  to  be  determined  is,  what,  in 
the  spirit  of  the  act,  is  the  nature  of  this  hearing  before 
the  court  Is  it  to  be  an  examination  of  all  the  merits  of 
the  two  routes^  as  is  claimed  by  the  opposing  counsel; 
or  is  the  inquiry  before  the  court  rather  to  ascertain 
whether  sufficient  cause  exists  for  the  appointment  of 
commissioners,  who  shall  determine  the  merits  ?  This  is 
the  claim  of  the  petitioner's  counsel. 

A  railroad  company,  in  determining  upon  its  route,  acts 
arbitrarily.  It  is  not  required  to  consult  any  one.  No 
one,  in  fact,  is  entitled  to  any  notice  on  the  subject,  until 
the  route  has  been  actually  designated,  and  the  map  and 
profile  filed.  Then^  for  the  first  time,  the  company  is  in 
a  condition  to  notify  the  property  holders  whose  land  is 
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to  be  taken.    And  any  person  feeling  aggrieved  may, 
within  a  certain  time  after  written  notice  of  the  ronte, 
apply  to  a  jastice  of  the  Supreme  Coart  for  the  appoint- 
ment of  commissioners.    These  commissioners,  ou  a  hear- 
ing of  the  parties,  are  to  affirm,  or  alter  the  route.    It 
cannot  be  that  the  duty  of  exaniining  the  route  is  imposed 
on  a  justice  of  this  court.     The  nature  of  the  examination 
is  such  that  he  could  not  make  it    It  is  to  be  made  by 
commissioners,  and  one  of  them  must,  very  properly,  be 
a  civil  engineer.    All  that  is  to  be  done  by  the  jastice  is 
to  see  that  there  is  sufficient  cause.    This  does  not  mean 
that  he  is  to  try  the  matter  on  its  merits.    For  if  that 
were  the  meaning,  it  is  plain  that,  practically,  there  would 
never  be  any  commissioners  appointed.     The  selection 
of  a  ropte  is  a  matter,  to  a  great  extent,  determined  by 
personal  observation,  and  by  that  experience  which  an 
expert  possesses.    It  was  suggested  that,  if  commissionen 
were  to  be  appointed  in  such  cases,  great  delay  might 
ensue.    But  the  statute  gives  power  to  the  company  to 
limit  the  time  within  which  this  application  can  be  made. 
All  they  have  to  do  is  to  notify  the  property  holders. 
After  such  notice,  the  persons  aggrieved  have  but  a  lim- 
ited and  short  time  within  which  to  make  this  application. 
There  need  be  no  delay.    And  whenever  there  is  reason- 
able ground  of  complaint  as  to  the  route — a  route  estab- 
lished merely  by  the  will  of  the  company — ^I  think  that 
the  person  feeling  aggrieved  should  have  a  fair  hearing 
before  persons  competent  to  settle  the  question. 

In  the  present  case,  I  see  no  reason  to  think  that  the 
petition  is  not  in  good  faith.  And  whether  the  rente 
already  designated,  or  that  proposed  by  the  petitioner,  is 
the  better,  I  am  not  well  situated  to  determine.  That 
question  will  be  far  better  decided  by  the  tribunal  which 
the  law  prescribes. 

The  prayer  of  the  petition  must  be  granted. 

[Albany  Spbcial  TbbX|  October  6, 1871.    Lmmd,  Jostioe.] 
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Where  a  bailding  was  described,  in  an  application  for  insurance,  as  a  "  dwell- 
ing-bouse," and  it  was  insured  as  such ;  Seld  that  this  description  of  the 
building  was  a  warranty  that  the  building  was  a  dwelling-house,  and  used 
as  such  ezduslTely.  And  that  the  occupation  of  a  portion  of  the  building 
for  a  billiard  saloon,  and  other  portions  for  a  restaurant  and  bar,  at  the  time 
of  the  fire,  which  occupation  increased  the  risk,  and  enhanced  the  rate  of 
premium,  was  sufficient  to  defeat  any  recovery  by  the  insured ;  on  the 
ground  that  such  warranty  had  been  broken. 

Seld,  aUOj  that  the  insurers  were  not  estopped  fh>m  setting  up  such  breach  as 
a  defense,  for  the  reason  that  the  misdescription,  if  any,  was  their  act,  through 
their  antiiorized  agent;  where  there  was  no  conflict  in  the  evidence,  all  the 
evidence  there  was,  on  the  subject  of  what  took  place  at  the  time  the  con- 
tract was  made,  being  the  testimony  of  the  plaintiff  himself;  who  stated 
that  upon  his  asking  the  agent  to  go  and  see  the  building,  the  latter  said  he 
was  well  acquainted  with  it,  and  could  not  go ;  that  he  then  told  the  agent 
that  the  upper  part  was  used  as  a  billiard-room,  and  the  lower  part  as  a 
dwelling-house ;  and  that  thereupon  the  agent  made  out  the  papers  and  de- 
livered them. 

MOTION,  by  the  plaintiflf,  for  a  new  trial,  upon  excep- 
tions to  an  order  directing  a  nonsuit,  ordered  to  be 
heard,  in  the  first  instance,  at  a  genetal  term ;  judgment 
being  in  the  meantime  suspended. 

Hakes  dt  Stevensy  for  the  plaintiff. 

Bemis  dt  NeaVy  for  the  defendai\t. 

By  the  Courty  Johnson,  J.  The  action  was  upon  a  policy 
of  insurance,  to  recover  a  loss  occasioned  by  fire  within 
the  time  covered  by  the  policy.  The  plaintiff  was  non- 
suited at  the  trial. 

The  building  was  insured  as  a  dwelling-house,  only, 
and  it  appeared  by  the  plaintiff's  own  showing,  on  the 
trial,  that  at  the  time  of  the  fire  and  loss,  a  part  of  the 
building  was  used  as  a  billiard  saloon,  and  another  part  as 
a  restaurant  and  saloon,  and  that  it  had  in  it  a  bar,  where 
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people  driipk»  and  where  beer  was  sold  by  the  iOccnpAnt& 
The  insarance  was  for  $2000,  on  the  plaintiff's  '*  two  story 
frame  dwelling-house,  situated  on  the  north  side  of  Centre 
street,  Hornellsville,  N.  T."  The  contract  provides  that 
if,  at  any  time  during  the  period  for  which  the  policy 
would  otherwise  <5ontinae  in  force,  the  premises  shall  be 
used  "for  the  purpose  of  carrying  on  therein  any  trade 
or  occupation,  or  the  storing,  or  keeping  therein  any  arti- 
cles^ goods  or  merchandise  denominated  hazardous,  or 
extra  hazardous,  in  any  of  the  printed  classes  of  hazards 
annexed  to  this  policy,  except  as  herein  specifically  pro- 
vided for,  or  hereafter  agreed  to  by  this  corporation  in 
writing,  upon  this  policy,  from  thenceforth,  so  long  as  the 
same  shall  be  so  used,  this  policy  shall  be  of  no  force  or 
'effect."  Amongst  the  printed  classes  annexed  to  the 
policy  and  denominated  extra  hazardous,  are  "  billiard  sa- 
loons and  their  contents ;"  "  eating  houses ;"  "  lager  beer 
saloons,  li(][uors  in  glass,  bar  rooms ;"  "  porter  houses  and 
restaurants,  to  be  charged  twenty-five  cents  and  upwards 
per  ^100,  in  addition  to  rate  of  premium  on  buUding; 
except  in  dwellings  of  the  Ist,  2d  and  3d  classes." 

These  terms  and  conditions  are  declared  to  be  a  part  of 
the  contract  That  this  description  of  the  building  is  a 
warranty  that  the  building  was  a  dwelling-house,  and  used 
as  such  exclusively,  and  that  no  trade  or  occupation  was 
carried  on  in  it  which  was  denominated  hazardous,  or 
extra  hazardous,  in  the  body  of  the  policy,  and  in  the 
printed  classes  of  hazards  therein,  is  well  settled.  (  W0II 
V.  The  Ea9t  Siver  Mu.  I'M.  Co.,  7  N,  T.  370,  md  cam 
cited.)  The  business  carried  on  there  ajt  the  time  of  tb^ 
fire,  of  using  a  portion  of  the  building  for  a  billiard  saloon, 
and  other  portions  for  a  restaurant  and  bar,  increased  the 
risk,  and  enhanced  the  rate  of  premiuia.  Ordinarily,  this 
would  be  sufficient  to  defeat  any  recovery,  on  the  ground 
that  the  warranty,  on  the  part  of  the  plaintifl^  had  been 
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Broken.  Bat  the  plaintiff's  connsel  inBists  that  the  de- 
fendants are  estopped  from  setting  up  this  breach,  for  the 
reason  that  the  misdescription,  if  any,  was  the  defendants' 
act,  through  their  authorized  agent.  There  is  no  conflict  in 
the  evidence.  AH  the  evidence  there  is  on  the  subject  of 
what  took  place  at  the  time  the  contract  was  made,  is 
from  the  plaintiff  himself  The  contract  was  not  made  at 
the  place  where  the  building  was  situated,  but  at  a  place 
several  miles  distant  He  says  he  made  the  application, 
and  the  agent  asked  him  to  go  down  with  him  to  Hor* 
nellsville,  where  the  building  was  situated,  and  get  it  in- 
sured, right  off.  That  he  told  the  agent  he  could  not  go, 
but  asked  him,  the  agent,  to  go  and  see  it  That  the 
agent  said  he  was  well  acquainted  with  the  building,  and 
could  not  go  down.  That  he  then  told  the  agent  that  the 
upper  part  was  used  as  a  billiard  room,  and  the  lower  part 
^s  a  dwelling-house.  That,  thereupon,  the  agent  made 
out  the  papers,  and  brought  them  to  him  in  the  afternoon 
of  the  same  day ;  that  he  put  them  into  his  desk  without 
any  examination,  and  the  next  day  paid .  the  premium. 
He  further  testifies  that  he  did  not  know  of  the  printed 
conditions  in  the  policy,  until  after  the  fire.  It  seems  to 
me  this  is  rather  too  loose  to  be  allowed  to  create  an 
estoppel  against  a  clear  breach  of  warranty.  If  the  mere 
declaration  of  the  agent  could  be  allowed  to  prove  any- 
thing on  the  subject  of  his  actual  knowledge,  it  was  only 
that  '^  he  was  well  acquainted  with  the  building,"  not  with 
the  business  that  was  carried  on  inside.  Again,  if  the 
verbal  information  given  by  the  plaintiff  at  the  time,  as  to 
how  the  building  was  then  used,  could  be  held  to  be  suf- 
ficient knowledge  on  the  part  of  the  agent  to  ereate  an 
estoppel  against  the  defendant,  (in  regard  to  which  it  is 
unnecessary  to  express  any  opinion,)  the  whole  business 
carried  on  there  wae  not  disclosed.  The  plaintiff  upon 
his  own  showing,  only  informed  the  agent  that  the  upper 
Vol.  LXI.  31 
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part  was  used  as  a  billiard  room,  and  the  lower  part  as  a 
dwelling-house ;  whereas  it  appears,  quite  distinctly,  that 
in  addition  to  the  billiard  room  up  stairs,  there  was  one 
billiard  room  below,  and  a  bar,  and  sufficient  evidence  to 
authorize  the  judge  to  hold,  as  against  the  plaintiff,  that 
beer  was  sold  at  this  bar,  and  a  restaurant,  or  eating  sa- 
loon kept  there,  inasmuch  as  there  was  no  request  on  the 
part  of  the  plaintiff  to  have  the  case  submitted  to  the  jurj" 
on  those  questions.     What  the  agent  said  to  the  plainti^, 
five  or  six  days  after  the  contract  was  made,  was  clearly 
ho  evidence  in  the  case,  for  any  purpose.     Had  it  been 
made  to  appear  clearly  that  the  agent,  before  making  the 
insurance  papers,  had  been  into  and  examined  the  build- 
ing, and  seen,  or  been  there  informed  truly,  as  to  the  nature 
of  the  occupation,  and  the  business  there  carried  on,  and 
then  mad^  out  these  papers  and  delivered  them  to  the 
plaintiff,  as  containing  a  sufficient  description  of  the  build- 
ing thus  occupied,  to  constitute  a  valid  insurance  thereof, 
I  think  the  defendant  would   have  been  estopped  from 
denying  that  it  was  valid  for  that  purpose,  within  the 
cases  of  Botolei/  v.  TJie  Umpire  Ins.  Oo.y  (36  N.  Y.  550 ;) 
Benedict  v.  The  Ocean  Ins,  Vo.,  (31  id.  389 ;)  and  Plumb  v. 
The  OaUaraugus  Mutual  Ins.  Co.,  (18  id.  392.) 

The  question  of  the  competency  of  parol  evidence  to 
change  the  contract  was  not  raised  upon  the  trial  by  the 
defendant  The  plaintiff  appears  to  have  given  his  testi- 
mony without  objection.  The  case  cited,  and  also  the  pre- 
ceding case  in  the  same  volume,  of  Brown  v.  Th^  same 
defendant,  (18  N.  Y.  385,)  distinctly  hold  that  parol  evi- 
dence of  what  was  said  between  the  agent  and  the  insured 
at  the  time  the  contract  was  entered  into,  could  not  be 
given  by  the  insured,  on  the  trial,  to  change  the  contract, 
even  when  he  had  been  led  by  representations  on  the 
other  side,  unintentionally,  into  making  a  warranty  which 
was  not  true. 
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On  the  whole,  I  am  of  opinion  that  the  nonsuit  was 
properly  granted,  and  that  a  new  trial  shoald  be  denied. 

Kew  trial  denied. 

[Fourth  Bbpabthxst,  Qbitbbal  Tbbh,  at  Rochester,  March  6,  1871, 
JfttOM,  P.  J.,  and  Jahnum  and  TOcoH,  JmrticesJ 


In  the  Mattbb  op  widenino  Broadway  in  the  City  op 

New  York. 

The  act  of  the  legislature,  of  February  27,  1871,  {Lawt  of  1871,  eh.  57,)  in 
relation  to  the  widening  and  straightening  of  Broadway  in  the  city  of  New 
York,  &c.,  which  anthorizes  this  court,  on  good  cause  shown,  to  open  the 
order  of  confirmation,  and  to  cause  the  question  of  valuation  to  be  re-ex- 
amined, is  not  unconstitutional  as  impairing  the  obligation  of  contracts,  or 
as  depriving  a  person  of  property  without  due  process  of  law. 

APPEAL  by  J.  Watts  Depeyster,  from  an  order  made 
at  a  special  term,  on  the  3d  of  April,  l§71y  setting 
aside  the  order  of  confirmation,  in  these  proceedings,  en^ 
tered  on  the  28th  of  December,  1870,  and  appointing  new 
commissioners.  The  judge,  at  special  term,  foand  that 
there  had  been  error,  mistake,  irregularity  and  illegal 
acts,  in  these  proceedings ;  and  that  the  assessments  for 
benefits,  and  the  awards  for  damages,  had  been  unfair, 
unjust,  inequitable  and  oppressive,  as  respected  the  city 
of  New  York. 

By  the  Courts  Learned,  J.  There  is  no  occasion  tor 
the  general  term  to  re-examine,  at  any  length,  the  con- 
clusions of  the  special  term  on  this  question  of  fact.  The 
learned  judge  who  held  that  term  has  found  upon  it,  and 
the  evidence  appears  to  be  ample  to  sustain  his  views. 
Indeed,  the  points  raised  here,  by  the  appellant,  seem  to 
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be  only  two.  The  first  tb  that,  as  the  court  below  found 
the  aBsessnients  and  awards  unfair,  &c.,  a?  to  the  city,  and 
made  no  findings  as  to  their  claims,  in  respect  to  other 
persons,  he  should,  at'  the  most,  have  set  aside  the  pro- 
ceedings on]y  as  to  the  city.  But  in  vacating  the  order 
generally,  and  referring  the  matter  to  new  commissioners, 
the  court  seems  to  have  followed  the  direction  of  the  stat- 
ute, (Sess.  Laws  of  1871,  ch.  57,  §  4.)  And  now,  assuming 
that  it  were  within  the  discretion  of  the  special  term  to 
vacate  the  order  and  confirmation  in  part,  still  there  may 
have  been,  and  we  are  inclined  to  think  there  was,  good 
reason  for  vacating  it  altogether.  We  ought  not  to  review 
the  order  in  that  respect. 

The  second  point  is  undoubtedly  the  importaut  one. 
The  appellant  insists  that  the  act  of  the  legislature,  (Seu. 
Laws  of  1871,  ch,  57,)  by  authority  of  which  this  motion 
was  made  and  this  order  was  granted,  was  uncoosti- 
tutional;  firsty  as  impairing  the  obligation  of  contracts; 
iecondy  as  depriving  a  person  of  property  without  due  pro- 
cess of  law.  In  raising  this  question,  it  is  important  to 
consider  what  the  order  was  which  was  set  aside.  Tbe 
act  of  1869,  chapter  890,  authorizes  the  commissioners  of 
the  Central  Park  to  lay  out  that  part  of  Broadway  between 
Thirty-fourth  and  Fifty-ninth  streets,  and  to  locate  and  estab- 
lish the  easterly  and  westerly  lines  thereof,  so  that  the  street 
be  one  hundred  feet  wide,  and  also  to  widen  certain  other 
parts  of  the  street.  They  are  to  file  certificates  and  maps 
defining  the  lines  and  naming  the  boundaries  of  this  part 
of  Broadway ;  and  the  filing  of  such  certificates  and  maps 
is  to  be  final  and  conclusive,  as  to  the  extent  and  bound- 
aries of  said  improvements.  After  the  filing  of  these 
certificates,  the  corporation  counsel,  in  behalf  of  the  city, 
is  directed  to  acquire  title  to  the  land  required,  and  for 
that  purpose  to  apply  to  the  Supreme  Court,  at  special 
term,  for  the  appointment  of  three  commissioners  of  esti- 
mate and  assessment.    These  commissioners  are  to  make 
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an  assessment  for  the  loss^and  damage,  and  of  the  benefit 
and  advantage  to  the  persons  interested  in  the  lands  re- 
quired for,  and  affected  by,  said  proceedings.  The  act 
farther  provides,  that  all  acts  now  in  force,  relative  to  open- 
ing, &;c.,  streets  and  avenues,  shall  apply  to  all  proceedings 
under  this  act,  so  far  as  the  same  are  applicable. 

There  has  been  some  disagreement  on  the  question 
whether,  in  confirming  reports  of  commissioners  in  such 
cases,  the  judge,  or  judges,  acted  as  a  court,  or  in  a  quasi 
judicial  character.  But  the  language  of  the  constitution, 
(article  4,  section  7,)  requiring  that  the  commissioners 
shall  be  appointed  by  a  court  of  record,  would  seem  to 
put  the  matter  beyond  dispute,  and  with  this  accords  the 
case  of  Canal  and  Walker  streets,  (12  N.  Y.  406.)  I  am 
aware  that  it  has  been  held,  in  this  court,  {Bowery  extensiany 
12  How.  97,)  that  an  appeal  does  not  lie  to  the  general 
term  from  an  order  of  the  special  term,  confirming  the 
report  of  the  commissioners.  But  if  this  were  an  open 
question  here,  I  should  think  that  the  Court  of  Appeals 
had  settled  the  doctrine  otherwise.  The  case  of  Canal  and 
Walker  setreets  was  dismissed,  on  appeal  to  the  Court  of 
Appeals  from  an  order  of  the  general  term,  made  on  ap- 
peal from  the  special  term,  on  the  ground  that  the  decis- 
ion by  the  general  term  was,  under  the  statute,  final  and 
conclusive.  This  seems  to  me  to  be  a  recognition  of 
the  principle  that  the  order  should  be  appealed  to  the  gen- 
eral term. 

The  language  of  Judge  Davies,  in  King  v.  Mayor  &c,^ 
(36  N.  F.  182,)  is  decisive  on  this  point  In  the  case  of 
the  Rensselaer  and  Saratoga  R.  R.  Co,  v.  Dams^  (43  N,  T. 
137,)  it  was  held  that  an  appeal  lay  to  the  general  term, 
and  also  to  the  Court  of  Appeals,  from  an  order  condem- 
ning lands  under  the  railroad  act.  It  is  true,  that  the 
order  appealed  from  was  practically  an  order  condemning 
the  lands,  and  not  simply  an  order  for  the  appointment  of 
commissioners ;  that  is,  the  Court  of  Appeals  held  that 


486        OASES  IN  THE  SUPREME  COURT. 

Matter  of  widening  Broadway. 

the  special  term  had  jurisdiction  to  consider  whether  the 
lands  were  necessary  for  the  corporate  purposes  of  the 
railroad ;  while,  in  the  case  now  under  consideration,  the 
analogous  point  seems  to  have  been  determined  by  the 
commissioners  of  the  Central  Park.  While,  .therefore, 
my  own  view  is,  that  the  order  of  confirmation  was  ap- 
pealable, I  prefer  to  examine  the  question  on  a  different 
ground. 

Supposing,  then,  that  the  order  of  confirmation,  vrhen 
made,  was  not  appealable,  can  the  court  entertain  a  motion 
to  vacate  it  for  error,  mistake,  irregularity  or  illegality  ? 
Assuming  that  the  language  of  the  former  statute,  as  to 
opening  streets,  applies  to  proceedings  under  this  act,  the 
order  of  the  court  is  said  to  be  "final  and  conclusive." 
The  meaning  of  these  words  can  only  be,  that  no  appeal 
Kes  to  a  higher  court  So  they  are  construed  in  12  N.  ¥• 
406.  I  do  not  see  that  these  words  give  to  the  order  of 
confirmation  any  greater  validity  or  more  sacred  character 
than  a  judgment  of  the  Supreme  Court,  which  has  been 
affirmed  on  appeal  to  the  Court  of  Appeals,  or  in  respect 
to  which  the  time  for  appealing  has  expired.  Every  such 
judgment  is  final  and  conclusive  upon  all  persons  inter- 
ested, whatsoever. 

This  order  of  confirmation,  as  I  have  already  shown,  is 
an  order  of  the  Supreme  Court,  not  of  any  qucui  judicial 
tribunal,  possessing  limited  powers.  It  is  a  final  order, 
made  in  a  special  proceeding.  The  court  has  appointed 
certain  officers  to  ascertain  and  report  upon  certain  dis- 
puted facts,  viz.  the  value  of  the  property  taken  and  the 
benefit  accruing.  These  officers  have  reported  to  the 
court,  and  the  court  has  confirmed  the  report.  In  what 
way  does  this  order  of  confirmation  differ,  as  to  its  finality, 
from  a  judgment  of  the  same  court  entered  on  the  report 
of  commissioners,  for  interests  in  partition  7  And  it  is  to 
be  observed,  that  the  commissioners  were  not  to  decide 
what  land  should  be  taken.     That  had  already  been  de- 
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cided  by  the  Central  Park  commissioners.  This  proceed- 
ing might  be  compared  to  an  action  on  account,  quantum 
valebat.  These  commissioners  are  to  ascertain  the.valae 
of  property  taken  and  of  benefits  conferred. 

It  is  insisted,  by  the  appellant,  that  the  award  of  the 
commissioners,  as  compared  with  the  prior  proceedings, 
constituted  a  contract,  and  is  within  the  protection  of  the 
constitution  of  the  United  States.  But  what  is  the  con- 
tract, if  there  be  one?  It  is,  on  the  part  of  the  owner  of 
the  land,  to  sell,  and  on  the  part  of  the  city,  to  buy,  certain 
land  at  such  price  as  the  same  is  worth.  This,  as  it  ap- 
pears to  me,  is  the  utmost  effect  that  can  be  given  to  the 
proceeding,  assuming  that  it  is  a  contract. 

There  is  no  absolute  price  fixed  between  the  parties  as 
to  this  supposed  contract,  but  the  compensation  is  to  be 
the  actual  value  of  the  premises.  To  ascertain  that  value^ 
commissioners  are  appointed.  They  make  a  report,  which 
the  court  confirms.  Is  there  any  principle  of  law  which 
prevents  the  court,  on  good  cause  shown — on  proof,  for 
instance,  of  error,  injustice,  and  the  like — from  opening 
the  question  as  to  the  actual  value,  and  having  it  tried 
again  before  another  and  similar  commission  ?  It  is  not 
necessary  to  inquire  whether,  without  the  act  of  1871,  the 
court  could  have  done  this ;  for  the  question  is  simply  as 
to  the  constitutionality  of  that  act  And  looking  upon  the 
action  of  these  commissioners  as  a  proceeding  to  inquire 
what  compensation  the  owners  shall  have  for  their  prop- 
erty, I  do  not  see  any  constitutional  objection  that  should 
prevent  the  legislature  from  authorizing  the  court,  (if  it 
have  not  already  the  power,)  on  good  cause  shown,  to 
open  the  question,  and  cause  a  re-examination  of  the  ques- 
tion of  value.  And  here,  it  seems  to  me,  is  the  difference 
between  the  present  case  and  that  of  The  People  v.  Super- 
visors^ (4  Barb.  64,)  and  other  similar  cases ;  in  that  the 
legislature,  by  a  repeal  of  the  act,  attempted  to  annul  what 
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is  called  the  contract  between  the  owners  of  lands  taken 
for  public  parposes,  and  the  commissioners  who  had  so 
taken  it;  and  the  act  of  the  legislature  was  held  unconsti* 
tutional.    In  the  present  case,  the  legislature  has  passed  no 
act  of  repeal ;  no  act  attempting  to  annul  the  so-called 
contract,  by  which  the  city  purchases,  and  the  owners  Bell, 
the  land  taken.    But,  on  the  contrary,  affirming  the  con- 
tract, the  legislature  only  provides  for  another  inquiry  as 
to  the  value  of  the  land.    Nor  do  the  legislature  even 
enact  that  another  inquiry  shall  take  place.    They  only 
authorize  the  court,  on  proof  that  the  former  inquiry  was 
illegal,  unjust,  &;c.,  to  have  a  new  inquiry  made  as  to  the 
question  of  fact;  namely,  the  question  of  value.    The  case 
of  the  Baltimore  and  Susqtishanna  Railroad  Co.  v.  Nesbity  (10 
How.  395,)  is  closely  analogous.    In  that  case,  an  act  of 
the  legislature  of  Maryland  directed  a  court  to  set  aside  an 
inquisition  condemning  lands,  and  to  cause  an  inquisition 
de  novo  to  be  taken.    The  former  inquisition  had  been 
ratified  and  confirmed  by  the  court,  and  the  act  of  the 
legislature  was  peremptory.    Yet  it  was  held  to  be  consti- 
tutional.   A  distinction  may  be  made  between  that  case 
and  the  present,  in  this  respect :  In  that  case,  the  title  to 
the  land  passed  on  payment  or  tender  of  the  valuation. 
In  the  present,  according  to  the  language  of  the  act  of 
1813,  the  title  passes  on  the  final  confirmation  of  the 
report    Still,  I  do  not  think  this  difference  in  the  language 
of  the  acts  i8  verjr  substantial,  when  we  consider  the  pro- 
vision  of  the  United  States  constitution,  forbidding  the 
taking  of  private  property  for  public  use,  without  just 
compensation.. 

In  the  view  of  the  case  which  I  have  thus  taken,  the 
act  of  the  legislature  authorizing  this  court,  on  good  cause 
shown,  to  open  the  order  of  confirmation,  and  to  cause  the 
question  of  valuation  to  be  re-examined,  was  constitutional. 
I  have  not  referred  to  many  authorities,  because  they  are 
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80  fully  and  ably  set  forth  in  the  opinion  of  the  learned 
judge  whose  order  is  appealed  from;  but  I  have  simply 
stated  the  principle  which  I  supposed  governed  the  case. 
The  order  should  be  affirmed. 

[FiBST  Bkpabtmbkt,  Gbnsbal  Tbbm,  at  New  York,  January  1,  1872. 
JstfraMmn,  P.  J.,  and  Geo.  0,  Barnard  and  LMrntd,  Justices.] 


The  Tounq  Stonb  Drbssino  Company  v9,  Thb  Wardens 
AND  Vbstry  of  St.  James'  Church^  impleaded  &c. 

L.  being  engaged  in  erecting  a  church  edifice  for  the  defendant^  contracted 
with  the  plaintiff  for  the  cut  fteestone  reqidred  for  such  edifice,  the  same 
to  be  iMud  for  on  delivery.  A  quantity  of  stone  was  accordingly  delivered 
by  the  plaintiff,  and  paid  for  on  delivery.  L.  then  agreed  with  the  plaintiff 
to  pay  the  fUrther  sum  of  |1600  for  the  stone  required  to  complete  the  build- 
ing, by  giving  the  plaintiff  an  order  upon  the  defendant  for  that  amount. 
Such  stone  being  delivered,  the  plaintiff  received  a  certificate  from  the  arch- 
itects, stating  that  L.  was  entitied  to  |1600,  on  his  contract,  and  an  order 
from  L.  for  the  payment  of  that  sum.  Such  order  being  presented  to  the 
treasurer  of  the  defendant,  he  neither  paid  nor  accepted  the  same,  nor 
promised  to  pay  it,  but  assented  to  the  same  as  a  transaction  between  L. 
and  the  plaintiff,  and  postponed  the  same  to  a  time  when  certain  installments 
should  become  due  to  L.  under  his  contract,  and  when  the  corporation  should 
be  in  fhnds. 

JSetd  that  the  transaction  amounted  to  an  equitable  assignment  of  the  amount 
specified  in  the  order,  assented  to  by  the  agent  of  the  corporation,  to  take 

■ 

effect  when  subsequent  payments  should  become  due;  and,  as  such,  was 

entitled  to  be  paid  in  preference  to  a  lien  under  the  Mechanics'  Lien  Law, 

subsequentiy  placed  upon  the  building  by  other  creditors. 
Hddf  aiao,  that  there  was  nothing  in  the  assignment  that  violated  the  provision 

in  the  lien  law  forbidding  a  transfer  of  the  contractor's  interest  in  the 

contract. 
That  this  was  not  such  an  assignment;  as  it  did  not  transfer  the  contract,  or 

an  interest  in  it,  but  a  payment  coming  due  under  it. 
And  even  if  it  did,  that  objection  only  applies  to  a  contract  between  parties 

having  liens,  and  not  between  a  creditor  and  the  owner. 


01   4m 
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APPEAL  by  the  defendant,  the  church  corporation,  from 
a  judgment  entered  upon  the  report  of  a  referee. 
The  complaint  alleged  that  the  plaintiff  was  a  corpora- 
tion duly  incorporated,  under  and  by  virtue   of  an  act 
entitled  "An  act  to  authorize  the  formation  of  corporations 
for  manufacturing,  mining,  mechanical  or  chemical  puiv 
poses,"  passed  February  17, 1848,  and  the  acts  amendatory 
thereof,  and   doing  business  in  the   city  of  New  York. 
That  the  defendant,  the  Wardens  and  Vestry  of  St.  James' 
Church,  was  a  religious  corporation  in  the  city  and  county 
of  New  York,  duly  incorporated,  under  and  by  virtue  of 
the  laws  of  the  State  of  New  York.    That,  heretofore  the 
said  defendant,  the  Wardens  and  Vestry  of  St  James* 
Church,  made  and  entered  into  a  contract  with  the  defend- 
ant Frank  Lyon,  to  furnish  material  and  erect  a  church 
edifice  upon  certain  lots  of  ground  owned  by  said  corpora- 
tion, situate  on  the  northerly  side  of  Seventy-second  street, 
in  the  city  of  New  York,  for  the  price,  and  to  be  paid  as 
particularly  set  forth  in  a  written  contract  between  said 
parties.     That,  subsequently,  the  defendant  Frank  Lyon 
agreed  with  the  plaintiffs  to  furnish  certain  cut  freestone, 
required  in  the  erection  of  said  building,  to  be  paid  for 
upon  the  delivery  of  said  stone.     That  the  plaintiff  after- 
wards delivered  cut  freestone  at  said  building,  in  price 
amounting  to  93750,  and  received  that  amount  in  payment 
therefor.    That  the  said  defendant  Frank  Lyon  then  agreed 
with  the  plaintiff  to  pay  the  further  sum  of  $1500,  for  the 
cut  freestone  required  to  complete  said  building,  by  giving 
the  plaintiff  an  order  upon  the  defendant,  the  church  cor- 
poration, for  that  amount     That,  accordingly,  the  plaintiff  1 
did  furnish,  and  delivered  at  said  building,  said  cut  free- 
stone of  the  value  of  $1500,  which  was  used  in  the  comple- 
tion of  said  building,  and  received  from  said  Frank  Lyon 
a  certificate  and  order,  of  which  the  following  is  a  copy, 
namely : 
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"  New  York,  October  30,  1869. 

This  is  to  certify  that  Mr.  Frank  Lyon,  mason,  is  en- 
titled to  fifteen  hundred  dollars  on  account  of  fifth  and 
sixth  installments,  due  as  per  terms  of  contract  with  St. 
James'  Church. 

91500.  Bbnwice  &  Sands,  Archts." 

"  Pay  to  Messrs.  Young,  stone-cutters,  the  above  amount 
of  fifteen  hundred  dollars,  and  charge  the  mason's  contract. 
$1500.  Frank  Lyon." 

That  the  plaintiff,  thereupon,  and  on  or  about  the  day 
of  the  date  cf  said  certificate  and  order,  presented  the 
same  to  the  treasurer  of  said  defendant  corporation  for 
payment,  who  then  and  there  promised  to  pay  the  same^ 
and  the  said  defendant  corporation  has  not  paid  the  same, 
nor  any  part  thereof.  "Wherefore  the  plaintiff  demanded 
judgment  against  the  said  defendant  for  the  sum  of  $1500, 
with  interest  from  October  30th,  besides  costs. 

The  defendants,  the  Wardens  and  Vestry  of  St.  James' 
Church,  by  their  answer,  admitted  that  the  plaintiff  was 
a  corporation  duly  incorporated,  under  and  by  virtue  of 
the  act  or  acts  mentioned  in  the  complaint ;  and  that  they, 
the  defendants,  were  a  religious  corporation  in  the  'city  of 
New  York,  duly  incorporated  under  the  laws  of  the  State. 
They  also  admitted  that  they,  the  defendants,  did  enter 
into  a  contract  with  the  defendant  Frank  Lyon  to  furnish 
material,  and  erect  a  church  edifice  upon  certain  lots  of 
ground  owned  by  said  defendants,  the  Wardens  and  Vestry 
of  St.  James'  Church,  and  described  in  said  complaint. 
That  on  or  about  the  30th  day  of  October,  1869,  the  plain- 
tiff presented  to  the  treasurer  of  the  defendants,  the 
Wardens  and  Vestry  of  St  James'  Church,  the  certificate 
and  order  mentioned  and  set  forth  in  the  complaint  in 
this  action.  And  the  said  defendants,  for  a  further  answer, 
stated,  that  at  the  time  of  the  presentation  of  the  said  cer- 
tificate and  order,  the  treasurer  of  the  defendant  corpora- 
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tion  informed  the  plaintiff  that  there  were  no  fands  in  his 
hands  dne  to  the  defendant  Frank  Lyon,  by  the  terms  of 
said  contract,  bat  if  the  plaintiff  wonld  call  in  a  few  days, 
he,  the  treaaurer  of  the  defendant  corporation,   would 
either  pay  said  order,  or  state  when  it  would  be  paid ;  that 
before  the  said  order  was  presented  again,  and  on  or  about 
the  8th  day  of  November,  1869,  the  firm  of  Arnold  &  Co., 
material  men,  who  had  furnished  material  to  the  defend- 
ant Frank  Lyon,  for  the  erection  of  the  said  church  edifice, 
filed  a  mechanic's  lien  affecting  the  said  church  edifice  and 
premises,  and  gave  notice  thereof  to  the  said  treasurer; 
that  said  lien  is  now  being  foreclosed,  and  J;hat  the  plain- 
tiff in  this  action  is  a  party  defendant  to  the  last  mentioned 
action.    That  the  fieK^ts  necessary  to  a  complete  adjudica- 
tion of  the  rights  of  all  parties  are  before  the  court  in  that 
action.    That  these  defendants,  the  Wardens  and  Vestry 
of  St  James'  .Church,  are  not  in  any  way  personally  liable 
to  pay  the  claim  of  the  plaintiff  in  this  present  action,  but 
that  it  is  a  question  between  the  said  Arnold  &  Co.  and 
the  plaintiff,  only,  as  to  who  is  entitled  to  the  balance  of 
the  contract  money  still  in  the  hand  of  the  said  church. 
Wherefore   the  defendant  corporation  prayed  that  the 
plaintiffs  might  be  compelled  to  abide  by  the  judgment 
of  the  court  in  the  action  brought  by  said  Arnold  &  Co., 
and  that  the  complaint  in  this  action  be  dismissed,  with 
costs. 

The  action  was  referred  to  a  referee,  who  found  the 
following  facts : 

That  the  plaintiff  was,  at  the  times  stated  in  the  com- 
plaint, a  corporation  duly  incorporated,  as  therein  alleged, 
and  that  the  first  named  defendant  was,  at  the  times  stated 
in  the  complaint,  a  corporation .  duly  incorporated,  as 
alleged  in  the  complaint,  and  was  the  owner  of  certain  lots 
of  ground,  situate  qii  Seventy-second  street,  in  the  city  of 
New  York.  That  the  said  first  named  defendant  entered 
into  a  contract  with  the  defendant  Frank  Lyon,  for  the 
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latter  to  furnish  materials  and  erect  a  church  edifice  upon 
the  said  lots  of  ground.  That  subsequently  the  said  de« 
fendant  Lyon  agreed  with  the  plaintiff,  for  the  latter  to 
furnish  certain  cut  freestone,  required  in  the  erection  of 
said  building,  to  be  paid  for  upon  the  delivery  of  the  said 
stone,  and  that  the  plaintiff  afterwards  delivered  cut  free- 
stone at  said  building,  in  price  amounting  to  $3750,  and 
received  payment  therefor.  That  the  defendant  Lyon 
then  agreed  with  the  plaintiff  to  pay  the  further  sum  of 
$1500  for  the  cut  freestone  required  to  complete  said 
building,  by  giving  to  the  plaintiff  an  order  upon  said  de- 
fendant corporation  for  that  amount  That,  accordingly, 
the  plaintiff  did  furnish  and  deliver  at  said  building  cut 
freestone,  of  the  value  of  (1500,  which  was  used  in  the 
completion  of  said  building,  and  received  from  the  defend- 
ant Lyon  a  certificate  and. order,  a  copy  of  which  certifi* 
cate  and  order  was  set  forth  in  the  complaint  That  the 
plaintiff  thereupon,  and  on  the  30th  day  of  October,  in  the 
year  1869,  presented  the  said  certificate  and  order  to  the 
treasurer  of  the  said  defendant  corporation  for  payment^ 
who,  then  and  there,  did  neither  pay  nor  accept  the  same, 
nor  promise  to  pay  the  same,  but  who  then  assented  to 
the  same  as  a  transaction  between  the  said  Lyon  and  the 
plaintiff,  and  postponed  the  same  to  a  time  when  the  fifth 
and  sixth  installments,  should  be  due  to  said  Lyon  under 
the  said  contract,  and  when  said  defendant  corporation 
should  be  in  funds.  That  at  the  time  the  said  certificate 
and  order  were  so  presented  to  the  treasurer,  there  was 
$500  unpaid,  and  not  yet  due  to  the  said  Frank  Lyon, 
on  the  fifth  installment  upon  his  said  contract  with 
said  defendant  corporation,  and  $2600  unpaid,  and  not 
yet  due,  on  the  sixth  and  last  installment  upon  the  said 
contract  That  on  the  8th  day  of  November,  1869,  "Wel- 
come y.  B.  Arnold,  and  others,  copartners,  filed  a  notice 
of  lien  against  the  said  defendant  corporation  as  owner, 
and  said  Frank  Lyon  as  contractor,  for  an  amount  exceed- 
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ing  all  moneys  then  to  become  due  to  the  said  Frank 
Lyon,  for  materials  famished  for  said  building,  on  account 
of  a  contract  made  by  them  with  him,  and  that  at  the  time 
of  the  filing  of  such  notice  of  lien,  no  money  had  become 
due  to  the  said  Frank  Lyon  by  the  said  defendant  corpo- 
ration upon  their  said  contract.  That  the  plaintiff  did,  on 
the  10th  day  <yl  November,  1869,  file  a  notice  of  lien 
against  the  said  defendant  corporation  as  owner,  and 
Frank  Lyon  as  contractor,  for  the  said  sum  of  ^1500,  for 
the  said  cut  stone  supplied  by  it  to  Lyon  for  the  said 
building.  That  the  plaintifl^  on  the  trial  of  this  action, 
disavowed  the  said  lien  as  a  ground  of  claim  in  this  action. 
That  the  said  Frank  Lyon  afterwards  abandoned  his  con- 
tract, made  with  said  corporation  defendant,  which  did, 
then,  under  said  contract,  proceed  to  complete  the  same 
by  other  parties,  and  completed  the  same  by  the  1st  day 
of  January,  1870,  at  an  expense  of  (1350,  leaving  a  bal- 
ance of  91750  in  the  hands  of  said  defendant  corpora- 
tion at  that  time,  upon  which  the  interest  to  the  1st  day 
of  March,  1871,  was  $142.91,  making  a  total  of  $1892.91. 
That  the  interest  on  $1500  from  the  1st  of  January,  1870, 
to  the  date  of  the  report,  was  9122.50,  and  that  such 
principal  and  interest  amounted  to  $1622.50.  And  the 
referee  found,  as  matters  of  law,  as  follows,  to  wit : 

1.  That  the  plaintiff*,  upon  the  delivery  of  the  said  cut 
stone,  obtained  a  right  to  the  lien  provided  for  by  the  act 
of  1863.     (Laws  of  1863,  eh.  500,  §  1.) 

2.  That  the  plaintifi^,  upon  the  delivery  to  him  of  the 
said  certificate  and  order,  and  the  presentation  thereof  by 
him  to  the  treasurer  of  the  said  defendant  corporation, 
did  obtain  an  equitable  assignment  to  the  amount  thereof 
of  moneys  to  become  due  to  the  said  Frank  Lyon,  upon 
his  contract  with  the  said  corporation  defendant,  giving 
him  priority  as  of  the  date  of  such  presentation,  and  pay- 
able when  so  due. 

3.  That  the  equitable  assignment  so  made  by  the  con- 
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tractor  Frank  Lyon  to  the  plaintiff,  of  so  moch  money, 
payable  for  stone  supplied  and  used  under  the  con- 
tract of  Lyon  with  said  defendant  corporation,  for  the 
building  of  the  said  church  edifice,  was  not  such  an  as- 
signment by  the  contractor  of  his  interest  in  the  contract 
as  is  prohibited  by  the  13th  section  of  the  said  last  men- 
tioned act. 

4  That  the  notice  of  lien,  filed  by  the  said  Welcome 
y.  R.  Arnold  and  others,  did  not  operate  to  hinder  the 
right  of  the  plaintiff  to  payment  of  the  said  sum  of  $1500. 

5.  That  the  plaintiff  was  entitled  to  payment  vof  the  said 
$1500,  and  interest  thereon,  from  the  Ist  day  of  January, 
1870,  and  to  judgment  therefor,  against  the  defendant, 
with  costs. 

Judgment  was  entered  accordingly. 

Wm.  Henry  Amaux,  for  the  appellant. 

« 

A.  B.  CapweUj  for  the  respondent. 

Bff  the  Oaurtj  Inoraham,  P.  J.  The  findings  of  the 
referee  were  consistent  with  the  evidence,  and  show  a 
right  of  action  against  the  defendants,  as  soon  as  such 
amount  became  payable.  When  the  order  was  presented 
to  the  treasurer,  he  did  not  accept  or  refuse,  but  post- 
poned the  matter  to  a  future  day,  when  he  would  tell  them 
as  to  the'tipie  of  payment.  On  the  order  and  certificate, 
the  stone  was  delivered,  and  the  same  was  used  by  the 
defendants;  and  without  such  order  no  delivery  would 
have  been  made,  the  same  being  done  to  protect  the 
church.  This  course  of  dealing  was  similar  to  what  had 
existed  previously  between  Lyon  and  the  defendants, 
although  the  plaintiff  had  no  knowledge  of  previous  pay- 
ments made  on  such  certificates.  Under  this  state  of  facts, 
we  think  the  same  may  be  considered  as  an  equitable  as- 
signment of  the  amount,  assented  to  by  the  agent  of  the 
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defendantSy  to  take  effect  when  subsequent  payments  be- 
came dae,  and^  as  such,  entitled  to  be  paid  in  preference  to 
the  lien  of  Arnold  k  Co.,  subsequently  filed. 

There  is  nothing  in  the  assignment  which  violated  the 
provision  in  the  lien  law  which  forbids  a  transfer  of  the 
contractor's  interest  in  the  contract  This  is  not  such  an 
assignment  It  does  not  transfer  the  contract,  or  an  in- 
terest in  it)  but  a  payment  coming  due  under  it  Even  if 
it  did,  that  objection  only  applies  to  a  contract  between 
parties  having  liens,  and  not  between  a  creditor  and  the 
owner. 

We  see  no  reason  to  interfere  with  the  findings  of  the 
referee. 

Judgment  affirmed. 

[First  Dbpartmbnt,  Gbhbral  Tbrm,  at  New  Tork,  Januaiy  1,   1872. 
Jkffrakamj  P.  J.,  and  Oardoeo  and  Geo,  Q,  Barnard,  Justioes.] 


Schmidt,  Executor  &c.  V9.  Levy  and  others. 

An  order  to  stay  proceedings,  being  discretlonaiy,  is  not  appealable ;  especJaHy 

when  the  motion  is  granted  upon  terms. 
The  terms  never  ean  be  roTiewed. 

APPEAL  by  the  defendant  from  an  order  made  at  a  spe- 
cial term,  granting  a  stay  of  proceedings,  upon  terms^ 
on  a  judgment  of  foreclosure  and  sale. 

Elioi  (7.  Levyy  for  the  appellant 

Jacob  A.  Oro88y  for  the  respondent. 

By  the  Court  J  Carbozo,  J.  A  motion  for  a  stay  of  pro- 
ceedings is  addressed  to  the  favor  of  the  court  Judge 
Inqrahah,  below^  allowed  a  stay,  upon  terms  which  he 
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approved,  but  which  the  appellant,  it  seems,  did  not  choose 
to   comply  with.    Being  discretionary,  the  order  is  not 
appealable;  and  especially  when  the  motion  is  granted 
upon  terms.    The  terms  never  can  be  reviewed. 
The  appeal  should  be  dismissed,  with  costs. 

[FiBBT   DsFAKTMSVTi  Obhebai.  Tbbx,  at  New  York,  January  1,  1872. 
Cardoso  and  Geo,  0,  Barnard^  Justices.] 


-•-•-•- 


HoYT  and  others  V9.  Spbagub  and  others. 

The  mere  assertion,  unaccompanied  by  any  other  act,  of  a  lien  greater  in 
amount  than  the  lienor  is  entitled  to,  will  not  obviate  the  necessity  of  a  ten- 
der ;  for  it  may  be  that  the  right  amount  would  be  accepted ;  but  when 
there  is  an  absolute  reftisal  to  deliyer  up  property  unless  a  claim  to  which 
the  party  is  not  entitled  fl  dischaiged,  then  the  law  dispenses  with  the  idle 
ceremony  of  making  a  tender  which  the  claimant  in  advance  declares  he 
will  not  accept,  and  an  action  may  be  brought  immediately. 

Where  a  carrier  of  grain  refiised,  absolutely,  to  deliver  the  grain  to  the  con- 
signee, unless  the  ftill  amount  of  freight  was  paid,  without  any  deduction 
for  damages  or.short  delivery ;  HM  that  the  payment  of  the  freight^  and 
the  delivery  of  the  grain  were  to  be  concurrent  in  point  of  time,  and  the 
carrier  had  no  right  to  say  that  he  would  retain  the  goods,  until  he  received 
a  sum  he  was  not  entitled  to. 

H€ijtf,  ohoy  that  whether  the  deductions  to  which  the  consignee  was  entitled, 
under  the  bill  of  lading,  were  large  or  small,  was  not  material,  where  the 
carrier  refused  to  allow  any  deducUona  at  all,  and  claimed  to  retain  the 
property  until  the  whole  fi*eight  was  paid. 

APPEAL  by  the  defendants  Sprague  and  Favill,  from  a 
judgment  entered  on  the  verdict  of  a  jury. 
The  action  was  brought  by  the  plaintiff,  who  composed 
the  firm  of  Jesse  Hoyt  &  Co.,  of  the  city  of  New  York, 
to  recover  possession  of  the  •following  goods  and  chattels 
of  the  plaintiflFs,  wrongfully  detained  from  them  by  the 
defendants ;  that  is  to  say,  5393  32-60ths  bushels  of  spring 
wheat,  part  of  a  cargo  of  wheat  then  or  lately  on  board 
Vol.  LXI.  32 


61b  497 
5M    3 


498  CASES  IN  THE.  SUPREME  COURT. 

Hoyt  9.  Sprague. 

the  canal  boat  S.  P.  Skinner^  of  7480  bushels,  being  all 
of  said  cargo  of  wheat,  except  2086  32-60th8  bushels  there- 
tofore delivered  from  said  boat  to  ship,  which  said  w^heat 
was  then  in  the  storehouse  of  C.  B.  Lockwood  &  Co., 
Atlantic  Dock,  Brooklyn,  or  part  in  said  storehouse,  and 
part  on  said  boat. 

The  defendants  Sprague,  Favill,  Bennett  and  Avery,  in 
their  answer,  after  a  denial  of  each  and  every  allegation 
of  the  complaint,  except  as  the  same  might  be  therein- 
after admitted,   alleged   that  as    common   carriers   they 
were  engaged  to  transport,  and  did  transport  and   cariy 
from   the  port  of  Oswego  to  the  port  of  New  York,  a 
cargo  of  wheat,  to  wit,  of  7480  bushels,  which  were  con- 
signed to  the  plaintiffs    That  said  cargo  was  duly  trans- 
ported by  these  defendants,  and  that  by  reason  thereof 
these  defendants  became  entitled  to  and  had  earned  the 
sum  of  91122,  freight  money;  that  said  freight  money 
was  not  paid  them  on  the  completion  of  the  voyage,  and 
never  had  been  paid  them ;  and  that  for  said  freight  money 
they  had  the  right  to  the  possession  of  said  cargo,  and 
still  had  the  right  to  the  possession  of  the  cargo  until 
this  freight  should  be  paid.     Further,  that  when  the 
cargo   was    delivered    to    them    for    transportation,   the 
shipper  agreed  that  the   sum   of  91122  should  be  paid 
to  them  as  freight  money  for  said  transportation,  and 
the  payment  was  made  a  condition    precedent  to  the 
delivery  of  the  cargo  to  the  consignees  aforesaid.     That 
when  said  cargo  arrived  at  the  port  of  New  York,  these 
defendants  notified  the    consignees  of  its  arrival,  and 
offered  to  deliver  the  same  upon  the  payment  of  the 
freight  money  aforesaid ;  but  the  consignees  refused  to 
pay  the  same,  or  any  part  thereof.    Wherefore  these  de- 
fendants prayed  that  the  plaintiffs  be  adjudged  to  return 
the  property,  &c. 

To  this  answer,  so  far  as  it  might  be  supposed  to  set  up 
a  counter-claim,  the  plaintiffs  replied. 
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The  other  defendants,  C.  B.  Lockwood  &  Co.,  claiming 
to  hold  as  warehousemen  in  the  right  of  Spragae  and  Fa- 
vill,  did  not  appear,  and  were  not  represented  on  the  trial. 

On  the  trial,  it  was  proved  that  when  the  wheat  arrived 
in  New  York,  it  was  in  a  damaged  condition  from  leakage 
through  the  covering  of  the  boat,  and  there  was  a  defi- 
ciency in  the  quantity.  And  the  amount  of  such  damage 
and  deficiency  were  proved.  It  was  also  proved,  that  on 
the  arrival  of  the  boat,  with  the  grain,  the  defendants 
Sprague,  Favill  and  Avery  were  at  the  plaintiffs'  store,  and 
demand  was  made  on  them  by  the  plaintiff,  Jesse  Hoyt, 
for  delivery  of  the  balance  of  the  cargo  of  wheat,  and 
they  refused  to  deliver  the  wheat  unless  the  full  amount 
of  the  charges — the  full  freight — was  paid  them,  without 
any  deduction  for  damage  or  short  grain.  Mr.  Hoyt  was 
ready  and  offered  to  pay  whatever  might  be  due  them  by 
the  terms  of  the  bill  of  lading,  or  on  the  bill  of  lading 
after  deducting  for  damage  and  shortage,  as  might  appear. 
But  there  was  no  formal  tender  of  any  specific  sum.  The 
reply  to  Mr.  Hoyt's  offer  was,  that  the  defendants  would 
not  deliver  the  wheat  as  had  been  agreed  upon,  unless  the 
plaintiffs  paid  the  freight  without  any  deduction.  After 
this  absolute  refusal,  demand  was  made  on  Lockwood  & 
Co.,  the  warehousemen,  who  declined,  on  the  ground  that 
they  had  given  a  warehouse  receipt  to  Sprague  and  Favill. 
Then  the  suit  was  brought. 

The  jury,  under  the  charge  of  the  judge,  found  a  ver- 
dict for  the  plaintiffs,  assessing  the  value  of  the  property 
at  913,341.99 ;  damages  for  detention,  six  cents.  The 
counsel  for  the  defendants  Sprague,  Favill  Avery  and 
Bennett,  moved  for  a  new  trial  on  the  judge's  minutes, 
which  was  denied,  and  judgment  was  entered  thereon 
that  the  plaintiffs  have  judgment  for  the  possession  of 
saia  property,  or  so  much  thereof  as  was  delivered  to 
them  by  the  sheriff  on  the  requisition  in  that  behalf,  and 
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for  the  nominal  damages  assessed  for  detention  and  costs. 
Sprague  and  Favill  alone  appealed. 

Edw.  D.  McGarthyy  for  the  appellant. 

L  The  defendants  had  a  lien  on  the  cargo  to  the  amonnt 
of  their  freight  and  charges,  and  the  legal  right  to  the 
possession  of  the  cargo,  until  this  lien  was  dischar^^ed. 
(2  Lord  Raymond^  752.    6  East^  622.    Stevenson  v.  Blakelockj 

1  Maule  &  Seltp,  543.  Ohase  v.  Westmore.  5  Id.  186.  Oravh- 
shay  V.  Homprayj  4  Budd,  50.  Bushforth  v.  Hadfield, 
6  East,  522.  Hunt  v.  ffaskell,  24  Maine,  829.  Oledstanes 
V.  Allen,  22  ^w^.  i.  d  E.  384.) 

11.  They  had  a  lien  also  for  their  advances.  ( White  v. 
Varm,  6  Humph.  70.) 

in.  They  would  have  lost  their  lien  if  they  had  given 
up  the  cargo  to  the  owner  or  consignee  on  his  demand. 
(Jones  V.  Pearle,  1  Strange' s  B.  556.   Sweet  v.  Pym,  1  East,  4. 

2  Kent,  639.) 

IV.  Neither  in  this  nor  in  any  case  can  actual  delivery 
of  the  cargo,  as  a  condition  precedent  to  the  payment  of 
freight,  be  insisted  upon ;  because  actual  delivery  would 
be  a  waiver  of  the  lien.  To  hold  the  contrary  is  to  hold 
that  the  carrier  has  no  lien  on  the  cargo  he  transports. 
(Clark  V.  Masters,  1  Bosw,  177.  Tate  v.  Meek,  2  Moore,  278. 
Britton  v.  Barnaby,  21  How.  U.  8.  527.  Adams  v,  Clarh, 
9  Oush.  217.) 

V.  The  rule  is,  that  the  payment  of  freight  and  the 
actual  delivery  of  cargo,  are  simultaneous  acts,  and  that 
neither  can  be  made  a  condition  precedent  of  the  other. 
(X  Bosw.  177.) 

VI.  All  that  the  carrier  can  be  required  to  do  is,  to  dis- 
charge the  cargo,  notify  the  owner,  and  hold  it  subject  to 
the  owner's  order,  giving  him,  of  course,  the  opportunity 
of  inspecting  it.  These  acts  amount  to  constructiv^de- 
livery. 

Vn.  In  the  present  case  the  carriers  discharged  the 
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cargo,  part  of  it  on  board  the  ship  Aleppo^  by  direction  of 
the  plaintiflPs,  and  the  rest  of  it  on  storage,  with  the  con- 
sent of  the  plaintiffs,  in  the  warehouse  of  Lockwood  & 
Company.  So  they  did  all  that  they  could  do,  consistent 
with  the  preservation  of  their  lien. 

VJULl.  The  carriers  lost  no  rights  upon  refusing  to  deliver 
the  cargo  before  the  freight  should  have  been  paid,  because 
of  their  undoubted  lien  upon  it  The  fact,  though  admitted, 
that  the  cargo  had  sustained  damage,  did  not  divest  them 
of  the  right  of  possession,  unless  the  damage  exceeded 
the  amount  of  freight,  or  unless  there  had  been  a  tender 
of  the  amount  due  for  freight,  less  the  amount  of  damages. 
In  fact  no  tender  was  made,  nor  was  the  damage  to  the 
cargo  ascertained  at  the  trial.  Just  such  a  case  as. ours  is. 
{Allen  V.  Smith,  12  0.  A,  N.  S,  637.) 

IX.  A  lien  is  a  special  ownership.  The  carriers  were 
and  are  owners  of  this  cargo,  to  the  value  of  their  freight 
and  charges.  The  demand  for  freight,  &c.,  is,  therefore, 
an  act  of  ownership,  and  noways  inconsistent  with  the 
lien  that  constitutes  such  ownership.  But  the  court  below 
held  that  the  carriers,  by  asserting  their  undoubted  lien, 
forfeited  it 

X  What  the  carriers  demanded,  was  simply  what, 
prima  fade,  the  bill  of  lading  gave  them.  The  amount 
of  damage  was  unknown,  unliquidated ;  may  have  been  a 
nominal  sum  merely.  If  the  plaintiff  assumed  that  this 
amount  was  equal  to,  or  in  excess  of  freight,  which  he  did 
in  effect,  by  bringing  this  action,  without  having  first 
made  a  tender,  he  assumed  all  risks. 

XL  Suppose,  for  argument,  that  the  damage  to  this 
cargo  amounted  to  9500,  which  the  plaintiffs  might  deduct 
for  freight,  still  there  would  be  due  J700,  and  a  lien  for 
that  amount  would  still  be  perfect 

XH.  Clearly,  the  carriers  had  a  lien  on  this  cargo,  and 
still  have  it,  unless  the  damage  was  equal  to,*  or  in  excess 
of  freight     To  hold  otherwise,  is  to  hold  that  any  casualty 
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during  the  voyage,  which  produces  damage,  of  itself  works 
a  forfeiture  of  the  carriers'  lien. 

.  Xni.  The  defendants  did  not  waive  their  right  to  a 
tender,  if,  at  the  time  they  refused  to  deliver  the  cargo, 
their  liem  subsisted  upon  it,  for  any  amount  whatever.  If 
they  had  still  a  lien,  though  for  an  uncertain  amount,  the 
effect  of  a  tender  would  have  been  to  put  in  definite  fig- 
ures what  was  before  indefinite,  and  thus  to  equalize  the 
risks  of  both  parties.  It  would  have  been  as  unjust  to 
compel  the  carriers  to  deliver  the  cargo  before  any  freight 
was  paid,  as  to  compel  the  owner  to  pay  the  freight  before 
the  cargo  was  delivered.  And  when  the  carriers  refused 
to  deliver  before  the  entire  amount  of  freight  was  paid, 
they  only  did  what  the  owner  had  already  done,  in  having 
demanded  the  cargo,  before  making  or  tendering  payment 
of  any  freight.  A  tender  would  have  clearly  defined  the 
position  of  the  parties. 

XIV.  A  tender  would,  in  this  case,  have  been  a  hypo- 
thetical statement,  by  the  owner,  of  the  difference  between 
damages  and  freight,  and,  if  made,  might  have  been 
accepted.  Because  no  tender  was  made,  the  owner  assumed 
that  his  damages  were  equal  to,  or  in  excess  of,  freight, 
and  if  he  failed  to  establish  this  assumption  on  the  trial, 
he  made  no  case  for  judgment  of  possession. 

XV.  Moreover,  the  owner  was  in  no  condition  to  make 
a  tender,  nor  had  he  thought  of  such  a  thing.  A  party  to 
a  controversy  will  not  be  held  to  have  waived  a  privilege 
which  his  opponent  never  thought  of  giving  him.  That 
the  loose  and  uncertain  offer  of  the  plaintiff  was  not  a  ten- 
der, there  is  authority.  {Dunham  v.  Jackson,  6  Wend.  22, 
33.     Strory  v.  Blake,  46  Barb.  227.) 

XVI.  In  no  case  can  there  be  a  waiver  of  tender,  unless 
there  has  been  an  offer  to  produce  and  to  pay  a  definite 
sum.  And  even  then,  the  bare  refusal  to  receive  the  sum 
proposed,  because  it  is  not  large  enough,  is  not  a  waiver. 
(Thomas  v.  Evans,  10  East,  101 ;  7  Moore,  59.     Dunham  v. 
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Jackson,  supra.  Baheman  v.  Pooler j  15  Wend.  637.  Allen 
V.  Smith,  12  0.  B.,  JST.  S.  638.     Adam  v.  Clark,  9  Oush.  217.) 

XVn.  So  far  from  the  plaintiff  having  made  a  tender 
of  payment  of  freight,  he  did  not,  in  a  legal  sense,  offer 
payment.  His  promise  to  pay  the  carriers  the  balance  of 
freight,  after  he  had  deducted  damages  at  his  own  estimate, 
meanwhile  taking  the  cargo  and  sacrificing  the  carriers' 
lien,  called  for  no-reply  at  all. 

XVin.  There  was  no  tender,  or  waiver  of  tender,  and, 
therefore,  no  forfeiture  of  the  lien.  A  demand,  in  excess 
^f  what  may  be  due,  if  not  inconsistent  with  the  lien,  is  no 
forfeiture  of  the  lien.  This  has  been  decided  over  and 
over  again,  and  to  hold  any  other,  or  the  contrary  principle, 
would  defeat  altogether  the  efficacy  of  liens  of  carriers. 
Here,  indeed^  the  carrier  demanded  his  entire  freight,,but 
certainly  he  was  entitled  to  some  freight.  Moreover,  the 
damages  against  him  were  unknown,  and  may  have  been 
nominal  merely.  It  is  no  worse  to  say  that  the  damages 
were  nominal,  than  that  they  were  equal  to,  or  in  excess  o^ 
freight.  The  carrier  was  entitled  to  a  tender,  as  he  is  now 
entitled  to  possession. 

XIX.  No  dispute  can  arise  about  the  terms  of  the  bill 
of  lading,  unless  the  owner  contends  that  the  words 
"damages  to  be  deducted  out  of  the  freight,"  were «n  ex- 
press waiver  of  the  carriers'  lien.  This  he  will  hardly  do ; 
and  otherwise  the  above  considerations  are  just  as  appli- 
cable as  if  these  words  were  not  in  the  bill  of  lading.  The 
judgment  should  be  reversed,  and  the  defendants  should 
have  judgment  absolute  for  the  value  of  the  property. 

G.  Van  Santvoord,  for  the  respondents. 

I.  The  freezing  of  the  canal  did  not  discharge  the  car- 
rier from  the  obligation  to  take  due  and  proper  care 
of  the  wheat  on  board  the  boat  during  its  detention,  and 
an  the  removal  of  this  obstruction,  to  carry  the  wheat  to 
New  York  and  deliver  it  there  in  fulfillment  of  his  con- 
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tract  in  the  bill  of  lading.  {Parsons  t.  Sardy^  14  Wend. 
215.  King  v.  Shepherd,  3  Story  (7.  0.  R.,  351,  358, -359.  Mieh 
V.  Lambert^  12  How,  U.  S.  347.  2^A«  Maggie  Eammandy 
9  JFaB.  Z7.  S.  435,  at  459.) 

n.  The  lien  of  a  carrier,  for  his  freight,  gives  him  no 
property  in  the  thing,  but  it  is  merely  a  right  to  retain 
possession  as  security  for  freight  due  him,  (  WilU  v.  Sears^ 
1  Black,  U.  S,  108 ;  Britten  v.  Bamdbyy  21  How.  U.  S.  527 ;) 
and  this  right,  which  may  be  waived  or  discharged  by  his 
acts,  or  lost  by  a  conversion  of  the  goods,  without  a  ten- 
der being  made^  {Jones  v.  Cliffy  1  Or,  ^  Mesy  540,)  or  by 
abuse  of  it,  {Scott  v.  Newington,  1  Mood,  f  Bob.  252,)  can- 
not be  extended  to  authorize  a  retainer  of  possession  for 
freight  not  due ;  nor  can  it  legally  be  used  to  enforce  pay- 
ment of  an  excessive  demand. 

liX  The  wheat  having  sustained  serious  damage  in 
transit,  of  which  the  carriers  had  notice,  and  the  damage 
having  been  caused,  as  found  by  the  Jury,  by  the  negli- 
gence and  fault  of  the  carrier,  the  absolute  refusal,  on 
demand,  to  deliver  the  wheat  without  payment  of  the  fall 
freight,  without  deduction  for  damage  to  the  wheat,  not- 
withstanding the  plaintiffs'  offer  to  pay  the  amount  duo, 
after  deduction  for  damage  and  short  delivery,  as  might 
appear,  according  to  the  terms  of  the  bill  of  ladings  dis- 
pensed with  the  necessity  of  formal  tender  of  any  speciiic 
sum  which  might  be  due  on  a  proper  deduction,  and 
operated  as  a  waiver  of,  and  discharged  any  lien  for,  a  less 
amount  which  might  be  due,  and  entitled  the  plaintiffs  to 
bring  this  action  for  the  wrongful  detention.  {Jones  v. 
Tarletony  9  Mees,  &  Welsh,  675.)  The  refusal  in  that  case, 
as  in  ours,  was  equivalent  to  saying  to  the  plaintiff,  do 
what  you  will,  tender  what  you  will,  less  than  the  amount 
demanded,  we  will  not  receive  it  and  deliver  the  goods. 
{Adams  v.  dark,  9  Qush.  215.  Bristol  v.  Burt^  7  John. 
254,  257,  258.  Thompson  v.  Bose,  16  Conn.  71,  84,  85.  27^5 
Norway,  Brown.  ^  L^ish,  409.)     See  also  Stone  v.  Sprague. 


NEW  YORK— JANUARY  1871  605 

Hoyi  V,  &pngM, 

(20  Barb.  509,)  to  the  point  that  an  absolute  refiisal  to  do 
the  act  in  consideration  of  which  the  money  is  to  be  paid^ 
is  a  waiver  of  a  strictly  legal  tender.  (Dana  v.  Fiedler^ 
I  JE.  D.  Smith,  463,  480.) 

IV.  There  was,  therefore,  no  error  in  the  charge  of  the 
jndge,  as  to  the  effect  of  such  refusal  on  demand ;  and 
the  exception  thereto  was  not  well  taken. 

y.  The  exception  on  denial  to  dismiss  the  complaint| 
and  the  exceptions  to  refusal  to  charge  the  defendants' 
Ist,  2d,  3d,  4th,  5th  and  10th  requests  are  founded  on  the 
assertion  of  an  existing  lien  by  the  defendants,  notwith- 
standing the  refusal  to  deliver  the  wheat  without  payment 
of  an  excessive  demand,  or  on  refusals  to  charge  in  coi> 
formity  to  requests,  contix)verting  in  whole  or  in  part  the 
effect  of  the  refusal  of  the  defendants  on  the  demand 
made  by  the  plaintiffs,  as  charged  by  the  judge.  It  is 
submitted  that  there  is  nothing  in  these,  or  any  other  ex* 
ception  of  the  defendants. 

B}f  the  Court,  Cardozo,  J.  AUen  v.  Smith,  (12  Com. 
B.  JS.,  N.  S.J  638,)  relied  on  by  the  defendants,  is  certainly 
an  authority  in  their  favor,  but  I  think  it  cannot  be  sus- 
tained, to  its  full  extent.  It  certainly  is  not  in  accordance 
with  the  rule  laid  down  by  the  privy  council  in  I%e 
Norway,  (1  Browning  ^  Ltuhrington,  409,)  in  which  Allen 
V.  Smith  was  cited,  and  must  therefore  be  deemed  over- 
ruled, so  far  as  it  conflicts  with  the  later  case. 

In  the  Norway,  the  court,  through  Sir  Edward  Vaughan, 
said :  ^'  If  the  demand  of  the  larger  sum  was  so  made 
that  it  amounted  to  an  announcement  by  the  master 
that  it  was  useless  to  tender  any  smaller  sum,  for  that  if 
tendered  it  would  be  refused,  that  would  amount  to  a  dis- 
pensation with  any  tender,  generally  speaking."  In  that 
case,  it  appeared  that  the  plaintiffs  had  resolved  not  to 
tender  the  whole  amount  which. the  court  held  the  de- 
fendants were  entitled  to ;  and  speaking  of  that  fact,  the 
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judge  proceeded  to  say :  "  However,  we  are  not  prepared 
to  hold  that  this  varies  the  ordinary  rule  which  we  have 
stated,  as  to  dispensing  with  the  tender  altogether,  by  an- 
nouncing that  it  will  be  useless  to  tender  anything  less 
than  the  wrongfully  large  amount  insisted  on." 

In  this  case  there  was  an  absolute  refusal  to  deliver  the 
wheat,  unless  the  full  amount  of  freight  was  paid.  The 
payment  of  the  freight  and  the  delivery  of  the  goods,  are 
to  be  concui^ent  in  point  of  time,  and  the  carrier  had  no 
right  to  say  that  he  would  retain  the  goods  till  he  received 
a  sum  he  was  not  entitled  to.  Whether  the  deductions  to 
which  the  plaintiffs  were  entitled  under  the  bill  of  lading 
were  large  or  small,  is  not  material,  because  the  carrier 
refused  to  allow  any  deductions  at  all,  and  claimed  to  re- 
tain the  property  until  the  whole  freight  was  paid. 

The  true  rule  I  take  to  be  this :  that  the  mere  assertion, 
unaccompanied  by  any  other  act,  of  a  lien  greater  in  amount 
than  the  lienor  is  entitled  to,  will  not  obviate  the  necessity 
of  a  tender ;-  for  it  may  be  that  the  right  amount  would 
be  accepted;  but  when,  as  here,  there  is  an  absolute  re- 
fusal to-  deliver  up  property  unless  a  claim  to  which  the 
party  is  not  entitled  is  discharged,  so  that  it  appears  that 
the  lien  claimant  says,  in  effect,  do  what  you  will ;  tender 
any  amount  you  please ;  unless  it  be  the  whole  of  my  un- 
lawful demand,  I  will  not  accept  it,  nor  surrender  your 
property ;  then  the  law  dispenses  with  the  idle  ceremony 
of  making  a  tender  which  the  claimant,  in  advance,  declares 
he  will  not  accept^  and  an  action  may  be  brought  im- 
mediately. 

I  think  the  judgment  should  be  affirmed. 

[FiBBT  Dbpartmbnt,  Gbnerab  Term,  at  New  York,  January  I,  1S72. 
Ingraham,  P.  J.,'  and  GardaeOt  Jostice.] 
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The  defendant,  having  control,  as  agent  or  attorney,  of  a  clahn  against  the 
United  States  government,  applied  to  the  plaintiff  to  buy  it,  and  thereupon 
made  certain  representations  to  him,  in  respect  to  the  validity  of  the  claim, 
and  the  probability  of  its  payment,  and  the  plaintiff,  upon  the  &iih  of  such 
representations,  purchased  and  paid  for  the  claim ;  and  the  representations 
turned  out  to  be  £Edse,  and  the  claim  was  rejected :  Held  that  the  plaintiff 
could  maintain  an  action  to  recover  back  the  purchase  money  paid. 

APPEAL,  by  the  plaintiff,  from  a  judgment  ordered  at 
the  circuit,  dismissing  the  complaint. 
The  substance  of  the  complaint  is,  that  the  plaintiff 
upon  the  faith  of,  and  relying  upon,  certain  representa- 
tions made  by  the  defendant,  proposed  to  the  defendant 
that  he  (the  plaintiff)  would  purchase  a  certain  claim 
against  the  United  States  government  for  (^0,000,  of  which 
the  defendant  had  control  as  agent  or  attorney,  and  pay 
$11,500  therefor,  if-  the  defendant  would  call  and  see  the 
3d  auditor,  and  if  the  3d  auditor  would  carefully  examine 
the  case  of  said  claim  with  the  defendant,  and  after  such 
examination  say  to  the  defendant  that  the  claim  was  good 
and  just,  that  all  the  evidence  was  in  his  possession  that 
could  possibly  be  necessary  to  insure  the  payment  of  said 
claim,  and  promise  the  defendant  to  make  the  said  claim 
special  business,  and  pass  the  claim  within  ten  days,'  and 
would  further  promise  the.  defendant  to  recommend  im- 
mediate payment,  and  allow  the  defendant  to  take  the 
case  of  the  claim,  after  the  3d  auditor  had  passed  it,  to  the 
2d  comptroller,  and  get  the  warrant  for  payment  of  the 
claim.  That  the  defendant,  the  next  day,  wisely  and 
fraudulently  represented  to  the  plaintiff,  that  all  the  fore- 
going requirements  had  been  fulfilled,  and  on  the  faith  of 
the  defendant's  representations,  the  plaintiff  was  induced 
to  purchase  said  claim,  and  for  that  purpose  delivered  to 
the  defendant  $11,500,  to  pay  for  the  same.  That  each 
of  said  representations  was  false.  That  the  claim  was 
rejected,  and  will  not  be  paid.     That  the  defendant  did 
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not  procure  for  the  plaintiff  a  good  and  sufficient  title 
thereto; 

This  action  was  brought  to  recover  back  the  monej 
thus  paid  by  the  plaintiff  The  defendant,  by  his  answer, 
denied  each  and  every  allegation  of  the  complaint,  in  re- 
spect to  any  false  or  fraudulent  representations  whatever, 
made  by  him  to  the  plaintiff,  or  any  fraud  committed,  or 
attempted  by  him,  in  regard  to  the  purchase  by  the  plain- 
tiff of  the  claim  named  in  said  complaint  2d.  He  alleged 
that  the  plaintiff  purchased  said  claim  in  violation  of  the 
laws  of  the  United  States,  and  knowing  that  said  purchase 
was  contrary  to  said  laws.  3d.  He  alleged  that  said  claim 
was  and  is  a  good  and  valid  claim. 

On  the  opening  of  the  case  for  the  plaintiff,  at  the  cir* 
cuit,  the  presiding  justice  dismissed  the  complaint,  on  the 
defendant's  motion,  upon  the  ground  that  the  contract  of 
purchase  was  in  violation  of  the  law  of  congress,  which 
forbids  any  transfer  of  a  claim  upon  the  United  States 
until  after  the  allowance  of  the  claim,  the  ascertainment 
of  the  amount  due,  and  the  issuing  of  a  warrant  for  its 
payment     {Brightly' s  Dig.  132,  §  2.) 

Udmonds  <&  Fields  for  the  appellant 

L  Although  the  defendant  was  not  the  owner  of  the 
claim,  yet,  if  he  made  the  representations,  knowing  them 
to  be  false,  with  intent  to  defraud,  whereby  the  plaintiff 
was  induced  to  part  with  his  money  and  sustained  damage, 
an  action  will  lie.  1.  Where  deceit  and  damage  are  both 
found,  an  action  will  lie.  {Panley  v.  Freeman^  3  T,  R,  56. 
Addingtan  v.  Alhn^  11  Wend.  404.  Chetter  v.  Dtekerson^  52 
Barh  356.)  2.  The  knowledge  of  a  party  of  the  falsity  of  his 
representations,  is  itself  sufficient  evidence  of  a  fraudulent 
intent  {Bennett  v.  Judson^  21  N.  Y.  240.  Mar%h  v.  Fcdker^ 
40  id,  566.)  This  was  the  case  that  the  plaintiff  was  pre- 
pared to  make  out,  but  he  was  not  permitted  to  do  so, 
because  that  any  transfer  of  the  claim  would  be  void. 
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IL  The  learned  judge,  at  the  circnit,  miannderstood  the 
action.  If  it  had  been,  as  he  supposed,  an  action  to  enforce 
the  assignment  or  transfer,  he  might  have  been  right  in. 
ruling  as  he  did.  But  that  was  not  the  action.  On  the 
other  hand,  it  was  purely  an  action  to  recover  back  money 
obtained  by  false  pretences.  1.  Like  the  case  of  Qatts  v. 
Phalmy  (2  Haw.  U.  S.  381,)  the  money  was  paft  and  re« 
ceived  on  thet  false  assertion  of  a  fact,  and  the  contract 
which  the  law  raises  between  them  is  not  founded  on  the 
void  fact,  but  on  the  obligation  to  refund  the  money  which 
had  been  received  by  falsehood  and  fraud,  by  the  assertion 
of  a  fact  which  never  took  place.  2.  The  distinction  is 
between  an  action  affirming  a  void  contract  and  one  dis* 
affirming  it  The  latter  is  our  case,  and  can  be  maintained. 
(See  Baldwin  v.  Palmer^  10  N.  F.  232,  and  eases  there  cited.) 

UL  This  is  simply  an  action  for  the  deceit,  where,  on 
account  of  the  deceit,  and  without  inquiring  whether  the 
contract  can  be  enforced,  the  party  deceived  rescinds  the 
contract  and  seeks  to  recover  his  money  back.  ( IFhite  v. 
MerriUy  7  N.  T.  352.  NiehUy  v.  ThomaSy  22  Barb.  652. 
Case  V.  Hall,  24  Wend.  102.) 

lY.  For  such  a  deceit^  an  action  will  lie,  whether  the 
contract  can  be  enforced  or  not  (Benton  v.  Pratt,  2  Wend, 
385.) 

B.  (7.  ThayeVy  for  the  respondent 

L  The  laws  of  the  United  States  make  any  assignment 
of  any  claim  against  the  United  States,  or  any  order,  or 
power  of  attorney,  for  the  payment  of  such  claim,  abso- 
lutely null  and  void,  unless  the  same  be  made  ^^  after  the 
allowance  of  such  claim,  the  ascertainment  of  the  amount 
due,  and  the  issuing  of  a  warrant  for  the  payment  thereof.'' 
(1  BrigMy's  Dig.  tide  Claims^  p.  132.) 

n.  It  is  well  settled  that  a  representation,  in  order  to  be 
the  foundation  of  an  action  for  deceit,  must  not  only  be 
false,  but  it  must  be  material,    l^ow  it  was  utterly  imma- 
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terial^BO  far  as  the  plaintiff's  title  to  the  claim  against  the 
government  could  be  affected  thereby,  whether  the  repre- 
sentations made  by  the  defendant  in  regard  thereto  were 
true  or  false.    All  assignments  thereof,  previous  to  the 
issuing  of  the  warrant  for  the  payment  thereof,  were 
utterly  void ;  and  if  all  the  representations,  alleged  to 
have  beeS  made  by  the  defendant  were  true,  and  the  as- 
signment thereof  to  the  plaintiff  was  in  9II  respects  as 
formal  as  possible,  yet  the  same  was,  in  the  hands  of  the 
plaintiff,  a  mere  waste  paper.    It  could  not  possij^ly  have 
been  more  entirely  worthless  if  those  representations  were 
(as  claimed)  wholly  false.    It  follows,  therefore,  that  this 
action  cannot  be  maintained.    Whether  the  plaintiff  could 
maintain  an  action,  for  money  had  and  received,  to  recover 
back  his  money,  it  is  not  necessary  now  to  inquire,  bat 
it  is  very  clear  that  he  cannot  be  allowed  to  recover 
in  this  penal  action.     He  has  not  suffered  a  particle  of 
injury  in  consequence  of  any  false  representation  by  the 
defendant. 

III.  The  plaintiff  parted  with  his  money  in  pursuance 
of  an  unlawful  agreement  and  undertaking.  And  whether 
the  undertaking  be  considered  as  unlawful,  because  it  was 
prohibited  by  statute,  or  as  contrary  to  public  policy  in 
providing  for  the  exercise  of  an  improper  influence  upon 
a  public  judicial  officer,  or  as  a  fraudulent  combination 
against  the  rights  of  the  owner  and  assignor  of  the  claim, 
or  as  unlawful  and  fraudulent  for  all  these  reasons,  as  it 
doubtless  was,  in  either  case  the  plaintiff  is  not  entitled  to 
any  relief,  either  at  law  or  in  equity.  (  Warburton  v.  Akiny 
1  McL.  460.  Randall  v.  Howard^  2  Black.  588.  NeUU  v. 
Clark,  20  Wend,  24.  BoU  v.  Rogern,  3  Paige,  154.  PerhtM 
V.  Savage,  15  Wend.  412.) 

IV.  The  plaintiff  was  therefore  properly  nonsuited,  and 
the  order  dismissing  the  complaint  should  be  affirmed,  and 
judgment  directed  in  favor  of  the  defendant. 
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By  the  Court,  Gbo.  G.  Barnard,  J.  I  think  the  nonsuit 
granted  in  this  case  was  wrong,  and  should  be  reversed. 
The  plaintiff  could  recover,  if  his  proof  sustains  his  alle- 
gations. 

Judgment  reversed,  and  a  new  trial  ordered  ;*  costs  to 
abide  the  event  of  the  action. 

[First  Dsparthbitt,  Genbbal  Term,  at  New  York,  Janaary  1,  1872. 
JngrahuMt  P.  J.,  Cardoso  and  Oeo,  G,  Barnard^  Justioes.] 


•  •• 


Raphael  Lewbnthal  v%.  The  Mayor  &;o.  of  the  City 

OF  New  York. 

An  action  will  lie  againflt  the  corporation  of  the  city  of  New  York  to  recover 
the  damages  sustained  by  an  individual  by  the  bursting  or  overflowing  of  a 
fMTfr,  built  under  the  direction  of  such  corporation,  and  made  of  insufficient  * 
size  and  capacity  to  carry  off  the  water ;  where  the  ii\jury  done  was  the  di- 
rect consequence  of  the  imperfect  and  insufficient  construction  of  the  sewer, 
of  which  the  corporation  Iiad  repeated  notice. 

There  is  no  obligation  to  build  a  sewer,  but  a  city  corporation  having  determ- 
ined to  do  so,  a  duty  is  imposed  upon  it  to  build  one  sufficiently  large  and  so 
constructed  as  to  carry  off  the  water,  and  not  to  throw  it,  by  means  of'  the 
sewer,  oi>  the  adjoining  property. 

The  case  of  MUU  v.  The  City  of  Brooklyn,  (82  N.  T,  489,)  commented  on,  and 
distinguished. 

Under  section  6,  of  the  act  of  the  legislature  of  April  19, 1871,  {Sen,  Lawi, 
eh.  688,)  which  provides  that  no  judgment,  save  on  issues  of  law,  shall  be 
entered  up,  thereafter,  against  the  city  or  county  of  New  York,  except  upon 
the  verdict  of  a  Jury,  a  judgment  cannot  be  entered  upon  the  report  of  a 
referee  made  subsequent  to  the  passage  of  such  act. 

Until  the  report  of  a  referee  is  confirmed,  and  judgment  entered  thereon,  the 
plaintiff  obtains  no  vested  right  thereunder.  Until  then,  it  is  subject  to  the 
power  of  the  court,  and  to  any  law  the  legislature  may  think  proper  to  pass, 
affectiifg  the  remedy. 

The  6th  section  of  the  act  of  April  19, 1871,  is  not  unconstitutional. 

ON  the  8th  of  August,  1868,  the  cellar  of  the  plaintiff's 
house  in  Eighth  avenue,  near  Thirty-fourth  street,  in 
the  city  of  New  York,  was  overflowed  by  water  flowing 
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therein  from  the  street  sewer^  through  the  sewer  connec- 
tion^ and  damages  were  thereby  sustained  in  the  sum  of 
92032,28.     To  recover  the  damages  so  sustained^^he  plain- 
tiff brought  this  action,  alleging  that  the  sewer  in  ques- 
tion, by  reason  of  carelessness  and  nnskillfulness  of  the 
defendants  in  constructing  the  same,  ^' was  and  is  of  insuf- 
ficient size  and  capacity  to  carry  off  the  water  and  refuse 
which  it  was  and  is  intended  to  do."    And  ^^is  utterly 
insufficient  and  unfit  to  perform  the  work  for  which  it  was 
constructed."    The  testimony  of  the  plaintiff  showed  that 
the  overflow  happened  when  there  was  a  very  heavy  shower 
of  rain.    That  the  water  came  in  through  the  pipe  con- 
necting with  the  sewer.    That  the  overflow  from  the 
sewer  occurs  only  after  a  heavy,  sudden  shower ;  that  a 
long  steady  rain  does  not  produce  any  overflow ;  that  it 
had  done  so  for  many  years  prior  to  the  occurrence  in 
.  question.     The  testimony  of  Mr.  Weston,  an  engineer,  a 
witness  in  behalf  of  the  plaintiff,  showed  that  he  had  ex- 
amined the  sewer  in  question ;  that  in  his  opinion,  if  the 
crown  of  the  sewer  was  raised  in  certain  places,  and  the 
bottom  filled  ^p  at  other  places,  and  the  grade  of  the 
sewer  thus  reformed,  the  discharging  capacity  thereof 
would  be  increased  sufficiently  to  prevent  such  overflows. 
That,  in  his  opinion,  this  sewer  varies  from  the  grade  it 
ought  to  have.    That  the  alterations  recommended  by  him 
were  never  made.    Mr.  Weston  also  testifled  that  if  the 
sewer  connection  had  been  made  of  cast  iron  pipe,  with  a 
valve  closing  against  pressure  from  within,  at  the  orifice 
in  the  plaintiff's  cellar,  no  .overflow  could  have  happened. 
The  witnesses  introduced  on  the  part  of  the  defendant 
established,  1.  That  the  sewer  in  question  had  not  beea 
cleaned  or  reconstructed  since  1868,  and  that  it  is  now  in 
perfect  and  efficient  condition.    2.  That  the  present  actual 
grade  of  the  sewer,  as  shown  by  a  survey  thereof,  is  the 
grade  required  for  the  same  by  the  official  profile. 
The  action  was  referred  to  a  referee,  to  hear  and  de- 
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tetmine,  on  the  28th  of  JTovember,  1870.  On  the  trial 
before  him,  the  defendants  moved  to  dismiss  the  complaint, 
at  the  close  of  the  plaintiff's  testimony,  and  at  the  close 
of  the  case,  which  motions  were  denied  and  exceptions 
taken  thereto. 

The  referee  reported  in  favor  of  the  plaintiff.  He  found, 
among  other  things,  as  matter  of  fact,  that  the  damage 
sustained  by  the  plaintiff  was  the  direct  consequence  of 
the  imperfect  (ind  insufficient  construction  of  the  sewer; 
and  as  matter  of  law,  that  the  defendants  were  responsible 
for  damage  so  occasioned ;  to  which  findings  the  defend- 
ants duly  excepted. 

On  the  28th  of  August,  1871,  the  plaintiff  moved  for 
leave  to  enter  judgment  on  the  report.  The  defendant 
opposed  the  motion,  upon  the  ground  that  the  entry  of  such 
judgment  is  prohibited  by  the  statute  passed  April  19, 
1871,  {Lam  of  1871,  eh.  583,)  which  took  effect  on  thatt 
day,  and  which  provides  that  "no  judgment,  excepting  on 
issues  of  law,  shall  be  entered  up  hereafter  against  the  city 
or  county  of  New  York,  except  upon  a  verdict  by  a  jury." 
By  direction  of  his  honor  Justice  Sutherland,  judgmeift 
was  entered  on  the  report  on  the  15th  of  September,  1871, 
and  from  such  judgment  the  defendants  appealed. 

Michard  0*Qcrmany  for  the  appellants. 

X  The  judgment  should  be  reversed,  because  the  court 
had  no  jurisdiction  or  power  to  grant  such  judgment  on 
the  report  of  a  referee,  after  the  19th  day  of  April,  1871- 
(a.)  The  statute  cited  plainly  comprehends  within  its  pro^ 
hibitiou  pending  suits.  It  leaves  nothing  doubtful  or 
ambiguous  when  it  says  "  no  judgment  shall  hereafter  be 
entered  up,"  &c.  The  learned  justice  below  was  there- 
fore in  error  when  he  said,  "  every  well  settled  rule  of 
statutory  construction  forbids  a  construction  of  the  statute 

•  _  _ 

that  would  make  it  apply  to  the  plaintiff's  case.^*    It  is  the 
province  of  the  court,  by  construction,  to  define  obscure, 
Vol,.  LXL  33 
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doubtful  or  ambiguous  words  of  a  statute.  But  tbe  court 
will  not,  under  the  guise  of  construction^  nullify  provis- 
ions that  are  clear  and  unambiguous,  or  substitute  other 
provisions  therefor.  The  language  of  this  enactment 
leaves  no  room  for  construction ;  it  is  a  clear,  positive 
and  unequivocal  prohibition,  which  no  "  construction"  can 
reconcile  with  the  entry  of  the  judgment  herein.  If  the 
statute  be  valid,  the  judgment  is  invalid.  (J.)  The  statute 
in  question  is  not  obnoxious  to  any  constitutional  objection. 
It  affects  only  the  remedy  of  the  plaintiff,  not  his  right. 
Such  statutes  have  repeatedly  been  adjudged  valid,  even 
when  they  have  had  the  effect  of  destroying  remedies  ex- 
isting at  the  time  of  bringing  suit,  or  the  mode  of  enforc- 
ing judgment  after  the  rendition  thereof.  In  Morse  v. 
Qooldy  (11  N.  T.  281,)  an  act  which  prevented  the  levying 
of  an  execution  upon  property  which  would  have  been 
liable  thereto  at  the  time  the  judgment  was  recovered, 
was  held  to  be  valid.  The  Court  of  Appeals  said  that  the 
act  did  not  impair  the  contract,  or  affect  a  vested  right ; 
it  only  modified  the  remedy.  In  Palmer  s  case,  (40  N.  Y. 
561,)  the  Court  of  Appeals  held  that  a  statute  providing 
that  certain  appeals  should  not  thereafter  be  "  had  or. 
heard  "was  valid,  and  prevented  the  hearing  of  suoh  ap- 
peals taken  previous  to  the  passage  of  the  act.  The  stat- 
ute under  consideration  does  not  even  affect,  the  remedy 
as  in  the  instances  cited.  ISo  portion  of  the  plaintiff's 
relief,  or  means  of  enforcement,  is  denied  to  him ;  the  pro- 
cess of  administration  only  is  changed.  The  mode  of 
proceeding  only  is  affected ;  the  plaintiff  may  have  his 
judgment  if  he  is  entitled  thereto,  but  only  by  the  pro- 
cess of  a  jury  trial.  So  far,  the  process  of  enforcing  his 
remedy  is  modified  by  the  statute.  In  The  People  v.  Tib- 
betts,  (4  Coweriy  385,)  it  was  held  that  a  statute  which 
altered  the  mode  of  proceeding  in  a  suit  pending  when  it 
was  passed,  was  constitutional.  The  following'  cases  dis- 
tinctly assert  the  right  of  the  legislature  to  modify  reme- 
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died :  Van  Bensselaer  v.  Snyder ^  (13  N.  T.  299.)  Conkey  v. 
SaH,  14  id.  22,)  Van  Rensselaer  v.  5aK,  (19  id,  100.)  iS'^ci- 
wi^  V.  Hunt,  (3  Deni?,  274.)  ifor«€  v.  Goold,  (11  -^.  T.  281.) 
Sullivan  v.  Brewster^  (1  jF.  2>.  Smith,  681.)  Wcdtermire  v. 
Tr««<ov^,  (14  i^.  r.  16 ;  20  id.  247 ;  23  id.  275.)  ((?.)  No 
retrospective  effect  is  claimed,  for  the  statute ;  it  is  purely 
prospective,  applying  to  all  judgments  thereafter  entered 
up.  The  statute  clearly  expresses  the  intention  to  em- 
brace all  judgments  thereafter  entered  up,  and  therefore 
will  not  be  limited  to  cases  thereafter  arising.  The  rule 
18,  that  a  statute  will  be  held  to  embrace  only  cases  there- 
after arising,  unless  the  intention  to  embrace  all  is  une-  • 
quivocally  expressed.  {Dash  v.  Van  Kleeck^  7  John.  4111.) 
{d.)  The  statute  is  not  in  conflict  with  section  16  of  article 
3  of  the  State  constitution,  which  provides  that  nx>  local 
bill  shall  embrace  more  than  pne  subject,  and  that  shall 
be  expressed  in  its  title.  The  title  of  the  act  is,  '^  An  act 
to  make  provision  for  the  local  government  of  the  city  and 
county  of  New  York."  This  title  is  sufficient  to  include 
within  its  scope  the  section  in  question.  Any  enactment 
Affecting  the  duties,  rights,  liabilities  or  privileges  pf  the 
corporation,  may  properly  be  embodied  in  an  act  to  make 
provision  for  the  government  thereof.  The  constitution 
does  not  require  that  the  title  of  a  local  bill  shall  contain 
a  catalogue  of  its  contents.  It  only  requires  that  the  bill 
bear  a  title  which  shall  indicate  the  general  purpose  of 
the  provisions  contained  therein.  {Sun  Mu.  Insi  Co.  v. 
The  Mayor,  %  K  Y.  241.)  2.  But  although  the  act  in 
question,  so  far  as  it  provides  for  the  local  government  of 
the  city  and  county  of  New  York,  is  a  "  local "  bill,  it  may 
contain  an  enactment  neither  local  nor  private.  Therefore, 
whether  section  5  is  a  local  or  general  statute,  is  the  ques- 
tion, and  not  whether  the  act  is  local  in  its  principal  pro- 
visions. The  section  in  question  is  essentially  a  public 
statute,  within  the  definition  thereof  by  Denio,  J.,  in 
Williams  v.  The  PeopUj  (24  jV.  J.  405.)    He  says :  "An 
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enactment  which  prescribes  the  rule  of  conduct  for  all 
persons,  whether  residents  in  the  city  or  in  other  portions 
of  the  State/'  is  a  public  statute  and  is  not  a  private  stat- 
ute, because  inporporated  in  an  act  containing  local  pro- 
visions.    In  The  People  v.  McCann^  (16  N,  T.  58,)    it   is 
held  that  an  act,  local  in  most  of  its  provisions,  may  con- 
tain a  section  which  is  public  in  its  character ;  and  such  a 
provision  inserted  in  a  local  act^  and  not  comprehended 
within  the  title  thereof,  does  not  render  the  act  unconstitn- 
tional,  or  the  provision  invalid.  InBretzv,  TheMayorj4tAbb., 
N.  S,f  268,)  a  general  provision  in  relation  to  suits  against 
the  city  of  New  York,  contained  in  the  tax  levy  act  of 
1867,  was  held  valid,  in  despite  of  objection  similar  to  that 
urged  in  the  case  at  bar.     In  Oakley  v.  The  Mayor,  Judge 
Spencer,  in  the  Superior  Court,  has  recently  held  the  pro- 
vision under  discussion  to  be  valid,  as  has  also  Justice 
Larremore,  of  the  common  pleas,  in  the  case  of  FUzpatrich 
V.  The  Mayor  dec.     The   provision   in   question,  therefore, 
being  public  and  general  in  its  nature,  is  not  within  the 
purview  of  section  16,  of  article  3  of  the  constitution,  or 
subject  to  the  restrictions  thereof.    {The  People  v.  McGann^ 
supra.) 

II.  The  exception  to  the  refusal  of  the  referee  to  dismiss 
the  complaint  is  well  taken,  (a.)  The  testimony  of  the 
plaintiff,  and  his  witness,  Quackenbush,  tends  strongly  to 
prove  the  fact  which  is  made  certain  by  the  testimony  of 
Mr.  Weston,  that  the  overflow  from  the  sewer  was  caused 
by  the  insufficient  discharging  capacity  thereof.  They  say 
that  the  overflow  occurred  only  when  there  was  a  sudden 
heavy  rain,  such  as  this  summer  shower  of  the  8th  of 
August  was.  That  a  long  and  steady  rain  did  not  cause 
an  overflow.  Mr.  Weston,  an  accomplished  engineer,  more 
clearly  reveals  the  cause  of  the  insufficiency.  He  shows 
that,  in  his  opinion,  a  change  or  reformation  of  the  grade 
of  the  sewer  is  necessary,  in  order  to  accelerate  the  flow 
of  the  water  therein,  and  thus  increase  the  discharging 
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capacity  thereof.  It  is  not  shown  that  there  is  any  imper- 
fection or  unskillfulness  in  the  work  of  constructing  the 
sewer,  of  that  it  is  or  was  in  any  way  out  of  order.  On 
the  contrary,  the  testimony  of  the  defendant's  witnesses 
shows,  by  actual  survey,  that  the  sewer  is  and  was  in  per- 
fect and  efficient  condition,  in  good  order,  and  constructed 
according  to  the  profile  thereof,  and  upon  the  grade  re- 
quired by  that  profile.  It  is  therefore  clear  that  the  insuffi- 
cient capacity  of  the  sew^r  is  an  incident  and  consequence 
resulting  from  the  plan  and  grade  devised  therefor,  and 
not  from  any  negligence  or  unskillfulness  in  building  the 
same,  or  from  any  neglect  to  keep  the  same  in  order.  A 
municipal  corporation  is  not  responsible  in  a  private  action 
for  failure  to  provide  sufficient  sewerage.  The  duty  of 
devising  and  constructing  sewers,  is  one  involving  the 
exercise  of  discretionary  powers.  The  corporate  officers 
are  clothed  with  a  power  which  is'  not  merely  ministerial. 
It  involves  the  determination  of  questions  as  to  the  si^e 
of  sewers,  location,  grade,  &c.,  which  are  committed  to 
their  discretion,  and  as  to  which  their  functions  are  quasi 
judicial.  K,  by  reason  of  their  errors  in  devising  plans 
and  grades,  the  work  when  done  is  insufficient  to  accom- 
plish the  object  designed,  and  injury  thereby  occurs,  the 
injured  person  has  no  re4ress  by  action;  it  is  damnum 
absque  injuria.  The  officer  ^ho  corruptly  exercises  his  dis- 
cretionary power,  may  be  indicted  and  punished,  but  the 
law  gives  no  redress  by  action  for  the  individual  wrong 
done.  In  MUls  v.  City  of  Brooklyn^  (32  N.  Y,  489,)  a  caae 
which  was  in  every  essential  feature  similar  to  the  case  at 
bar,  the  doctrine  of  municipal  liability  in  such  action  ts 
very  fully  discussed,  and  the  cases  on  that  subject  reviewed, 
by  Denio,  J.  The  distinction  is  there  plainly  drawn  be- 
tween'ministerial  and  judicial  duties.  He  says:  **It 
would  require  a  degree  of  wisdom  and  foresight  not  usu- 
ally met  with  in  public  officers,  to  adjust  and  apply  the 
expenditures  for  public  purposes,  so  perfectly  that  no  de- 
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ficiency  or  redundancy  would  ever  be  found  to  exist  '*It 
is  a  wise  provision  of  the  law,  that  an  action  for  damages 
does  not  lie  for  such  errors  of  judgment  on  the  part  of  the 
agents  of  the  public."  The  cases  of  The  Mayor  v.  Furze, 
(3  Hilly  612 ;)  Rochester  White  Lead  Co.  v.  Oity  of  Rochester, 
(3  Gomst.  463 ;)  Barton  v.  Syracme,  (37  Barb.  292 ;)  Hut- 
Bon  V.  The  Mayor,  (5  Seld,  163 ;)  Conrad  v.  Ithaca,  (16  N.  Y. 
158;)  West  v.  *TrusteeB  of  Lockport,  and  Lacour  v.  The 
Mayor,  (3  Buer,  406,)  are  reviewed,  and  the  learned  judge 
says:  "These  are  all  cases  where  the  injury  was  either 
the  result  of  suffering  a  municipal  work  to  be  out  of  repair, 
or  where  the  defendants  had  done  acts  which  were  in 
themselves  positive  nuisances.  They  furnish  no  ground 
for  holding  a  municipal  corporation  responsible  for  not 
providing  suitable  seweragCj  whether  the  neglect  was  total 
or  partial  only,  arising  from  the  insufficiency  of  a  sewer 
to  discharge  all  the  water  which  it  was  intended  to  carry 
off"  Therefore,  under  the  testimony  in  this  case,  showing 
that  the  insufficiency  of  the  sewer  was  occasioned  by  the 
grade  thereof,  upon  which  the  corporate  officials,  exer- 
cising their  discretion,  had  deemed  best  to  construct  it,  the 
plaintiff  is  not  entitled  to  recover.  (Wilson  v.  The  Mayor, 
1  Denio,  595.  Cole  v.  Medina,  27  Barh.  218.  Kavanagh'y. 
Brooklyn,  38  Barb,  232.  Hutson  v.  The  Mayor,  5  Seld.  163.) 
in.  The  evidence  of  the  plafntiff  shows  that  the  liability 
to  overflow  from  the  sewer  was  well  known  to  him;  that  he 
had  suflered  from  the  same  cause  on  former  occasions.  He 
should  thererefore  have  taken  such  precautions  as  would 
have  secured  him  from  injury,  and  failure  on  his  part  to 
take  such  precautions,  is  negligence,  which,  contributing 
to  the  injury,  will  preclude  him  from  recovery.  Wilds  v. 
Hudson  River  R.  R.  Co.,  24  N,  Y.  430.)  The  gist  of  this 
action  is  the  alleged  negligence  of  the  defendant  in- con- 
structing an  imperfect  sewer.  But  in  order  to  entitle  the 
plaintiff  to  recover,  two  facts  must  concur :  1.  The  defend- 
ant must  have  been  guilty  of  negligence.     2.  The  plaintiff 
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must  be  entirely  free  from  any  degree  of  negligence  which 
contributed  to  the  injury.  Each  and  both  these  facts  must 
appear  by  the  evidence,  or  there  can  be  no  recovery.  The 
law  says  to  the  plaintiff^  although  the  defendant  has  been 
negligent,  yet  if  you  have,  by  your  negligence,  helped  to 
bring  about  the  injury,  you  cannot  prevail.  {Johnson  v. 
Hudson  River  R,  R,,  20  N.  T.  73.  Steves  v.  Oswego  and 
Syracuse  R.  R,  18  »(i.*422.  Wilds  v.  Hudson  River  R.  R.j 
supra.)  It  is  in  evidence  that,  by  a  simple  and  well-known 
device,  he  could  have  so  secured  the  sewer  connection  that 
no  water  could  flow  into  his  cellar  therefrom,  and  the  in- 
jury complained  of  could  not  have  happened.  It  is  no 
answer  to  this  suggestion,  to  say  that  it  is  not  usual  for 
sewerage  connections  to  be  made  in  the  manner  described ; 
usually  there  is  no  necessity  for  such  precautions.  But 
the  defendant's  experience  in  1867  was  suflScient  to  con- 
vince him  of  the  necessity  of  taking  measures  to  prevent 
the  flow  of  water  into  his  cellar,  which  were  not  necessary 
to  be  taken  by  persons  who  were  not,  exposed  to  similar 
danger.  Nor  is  it  an  answer  to  say  that  the  corporate 
officials  had  never  directed  him  to  make  such  a  connection. 
The  corporate  officials  have  no  power  to  prescribe  how  the 
persons  connecting  their  houses  with  the  sewers  shall  -con- 
struct their  sewer  connections,  except  so  far  as  to  prescribe 
that  the  connections  shall  be  made  in  such  manner  as  not 
to  injure  the  sewer,  which  is  the  corporate  property.  The 
duty  of  protecting  his  property  in  this  respect  is  on  the 
citizen,  who  may  make  his  connection  with  a  valve  or 
without,  as  seems  to  him  best,  and  as  the  necessity  and 
situation  of  his  property  requires. 

.    Elias  J.  Beachy  for  the  respondent. 

By  the  Oourty  Ingraham,  P.  J.  The  recovery  in  this 
action  was  for  damages  occasioned  by  the  bursting  or 
overflowing  of  a  sewer,  built  under  the  direction  of  the 
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dfi&ndaatSy  and  made  of  insufficient  size  and  capacity  to 
csarry  off  the  water. 

The  referee  finds  that  the  damage  was  the  direct  con- 
oequence-  of  the  imperfect  and  insufficient  construction  of 
the  sewer,  of  which  the  defendants  had  notice.    Bepeated 
notices  of  the  difficulty  are  shown,  and  promises  from  the 
Crotoft  department  to  renaedy  the  evil  wore  made.     The 
case  of  The  Mayor  v.  Futw,  (3  Silly  612 ;)  The  Rochester 
White  Lead  Company ^  v.  £7%  of  Boeheiter,  (3  Oomst.  463 ;) 
The  MayoT^  dtc.j  v.  Bailey^  (2  Venio^  433;)  and  other  caaes 
cited  ofit.the  argonxent^  would  seem  to  dispose  of  the  de- 
fendants' objection  to  liability  -  for  this  cause.     There  was 
no  obligation  to  build  a  sewer,  but  having  determined  to 
do  ^  tJnen  the  duty  imposed  on  the  defendants  was  to 
build  one  sufficiently  large,  and  so  constructed  as  to  carry 
off  the  water,  and  not  to  throw  it,  by  means  of  the  sewer, 
en  the  adjoining  property.    The  counsel  for  the  defend- 
wts^  however,  relies  upon  the  case  of  MUU  v.  The  city  of 
BrooUyny  (32  N.   T.  489,)  as  overruling  these  cases^  to 
some,  extent    I  do  not  think  that  the  case  applies  to  the 
present  one.     There  the  difficulty  arose,  not.  from  the 
sewer  throwing  water  upon  the  adjoining  premises,  bat 
from  there  not  being  sufficient  means  provided,  to  drain 
the  surrounding  lands*    And  the<20urt  held  that  a  munici** 
pal  corporation  was  not  liable  fDr  not  providing  sufficient 
sewerage  for  every  part  of  a  city,  or  village. 

The  3d  objection  to  the  plaintiff's  recovery  is,  that  the 
act  of  April  19th,  1871,.  chapter  583,  provides  that  no 
jiudgment^  except  on  issues  of  law,  shall  be  entered  up 
thereafter  against  the  city  or  county  of  New  York,  except 
upon  a  verdict  of  a  jury.  The  report  of  the  referee  in  this 
case  was  made  May  4,  1871,  and  motion  for  judgment  on 
report  made  August  28,  1871. 

It  is  objected^  on  the  part  of  the  plaintifi^  that  the  act 
of  1871,  is  a  local  act,  and  that  the  5th  section,  contianing 
tiie  provision  referred  to,,  is  not  local,  and  is  therefore 
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rniconatitational:  The  conlrarj  has  bew  decided  in  Th^ 
People  V.  Supertntara  of  Ohcmtauquaj  (44  N.  T,  10.)  Fol- 
ger,  J.,  says :  "  The  true  view  is,  that  such  a  bill  is  gen- 
eral, and  it  is  local.  Being  local,  and  embracing  more 
than  one  subject,  it  is  therefore,  as  to  the  private  or  local 
subject,  void."  {See  oho  16  N.  T.  58;  24  id.  406.)  In  the 
case  of  Oaskm  v.  Anderson^  (7  Abb.  N.  S,^  1,)  both  sections 
of  the  act,  relating  to  different  subjects,  were  considered 
local,  and  only  one  subject  expressed  in  the  title.  The 
other  was  held  to  be  unconstitutional. 

I  do  not  see  how  this  provision  can  be  avoided'  in  its  ap- 
plication. The  plaintiff  had  not,  by  the  report,  obtained 
any  vested  right  until  the  report  was  confirmed,  and  judg- 
ment entered  thereon.  Until  then  it  was  subject  to  the 
power  of  the  court,  and  to  any  law  the  legislature  might 
pass  affecting  the  remedy.  This  was  expressly  deqided  in 
the  Matter  of  Palmery  (40  N.  T,  561,)  and  in  the  Matter 
of  fcidening  Broadway ^  (antey  p,  483.)  It  may  be  the  plain- 
tiff may,  on  notice  of  trial  before  a  jury,  use  the  report  on 
the  trial.  We  express  no  opinion  now  on.  that  point,  but 
we  think  it  clear  that  the  judgment  in  its  preascnt  form 
cannot  be  sustained. 

Judgment  reversed,  and  trial  ordered  before,  a  jury, 
costs  to  abide  the  event 

[FouBTH  Dbpabtmbvt,  Obhbral  Tbbm,  at  New  Tork,  January  1,  1872. 
Jngrakam,  P.  J.,  and  Cardan  and  Qto.  O.  Bamard,  Justices.] 
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The  Tbadsmbn's  National  Bane  in  the  city  of  New  York 
v9.  McFebly  and  others,  executors,  &c. 

a  complaint,  in  an  action  brought  by  a  bank  against  executors,  to  recover  the 
amount  of  an  over  credit  given  to  the  testator,  by  mistake,  a  part  of  which 
was  paid  to  the  testator,  in  his  lifetime,  and  the  rest  to  the  executors,  staUes 
only  one  cause  of  action  j  and  is  not  demurrable  on  the  ground  that  serenl 
causes  of  action  have  been  improperly  united. 

In  such  a  case,  the  law  will  imply  a  promise  on  the  part  of  the  testator.  In  bis 
lifetime,  and  of  his  executors  after  his  death,  to  repay  the  amount  which  he 
overdrew,  and  a  promise  by  the  executors  to  repay  the  sum  which  they 
withdrew. 

And  where  the  complaint  alleges  that  part  of  the  amount  was  withdrawn  by 
the  deceased,  and  part  hy  the  executors,  the  law  will  raise  a  promise,  on  the 
part  of  the  latter,  to  repay  the  whole ;  and  an  aclion  can  be  supported  on 
that  promise. 

THIS  action  was  hrought  hy  the  respondents,  a  national  | 

bank,  located  in  the  city  of  New  York,  to  recover  of 
the  defendants,  as  executors  of  John  J.  !McKinney,  de- 
ceased, $600,  and  interest  from  March  23d,  1870,  the  prin- 
cipal sum  claimed  being  an  over  credit  given  to  the 
testator,  in  his  lifetime,  by  mistake  of  the  respondents. 

The  complaint  alleges :  1st.  The  plaiutifls'  incorpora- 
tion, and  the  death  of  John  J.  McKinney.  2d.  The  ap- 
pointment of  the  defendants  as  executors.  3d.  That  said 
deceased,  in  his  lifetime,  kept  an  account  with  the  plain- 
tiffs, and  they,  by  mistake,  inadvertently  credited  to  said 
McKinney  the  sum  of  $600 ;  that,  during  his  lifetime,  the  | 

plaintifis  paid,  by  mistake,  a  part  of  said  sum  to  him,  aud 
that  at  the  time  of  his  decease  he  had  standing  to  his 
credit  on  the  books  of  the  plaintifts,  by  their  mistake,  a 
balance  of  J558.04.  4th.  Tha|  after  the  death  of  McKiu- 
ney,  and  after  the  defendants  had  qualified  as  his  execu- 
tors, and  before  the  plaintifts  discovered  their  mistake, 
they  paid  over  to  the  defendants,  as  such  executors,  the 
aforesaid  balance.  5th.  That  afterwards  the  plaintifis  dis- 
covered their  error,  and  thereupon  duly  proved  this  claim, 
and  presented  it  to  the  said  executors,  and  demanded  re- 
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payment,  which  the  defendants,  as  execators,  refused. 
6th.  That  the  defendants,  as  executors  of  said  deceased, 
are,  and  his  estate  is,  indebted  to  the  plaintiffs  in  the 
sum  of  $600,  and  interest,  for  money  overpaid  by  mis- 
take ;  and  that  the  defendants  have  unreasonably  neg- 
lected and  refused  to  refer  this  claim  as  provided  by 
the  statute;  and  demands  judgment  for  the  full  sum 
claimed. 

To  this  complaint  the  defendants  demurred,  alleging : 
*'That  it  appears  upon  the  face  of  the  complaint  that 
several  causes  of  action  have  been  improperly  united, 
*  *  *  that  IS  ta  say,  that  the  plaintiffs  have  united 
in  their  complaint  a  cause  of  action  against  the  de- 
fendants, as  executors  of  John  J.  McKinney,  deceased, 
with  a  cause  of  action  against  the  defendants  indi^ 
vidually." 

The  demurrer  came  on  to  be  argued  at  the  June  special 
term,  1871,  and  was,  after  hearing,  overruled,  and  judg- 
ment ordered  for  the  plaintiffs,  with  costs. 

The  following  opinion  was  delivered  at  special  term : 

Sutherland,  J.  I  think  it  must  be  conceded,  that  the 
complaint  contains  two  causes  of  action;  one  to  recover 
the  part  of  the  $600,  paid  by  mistake  to  the  defendants' 
testator,  in  his  lifetime,  and  the  other  to  recover  the  bal- 
ance  of  the  $600  paid  to  the  defendants  as  his  executors, 
after  his  death. 

The  question  presented  by  the  demurrer  is,  could  these 
two  causes  of  action  properly  be  united  ?  Upon  the  whole, 
I  think  they  could,  though  the  question  is  not  free  from 
difficulties.  As  to  the  first  cause  of  action,  that  is,  to  re- 
cover the  part  of  the  $600  paid  to  the  defendants*  testator 
in  his  lifetime,  of  course  the  action  was  properly  brought 
agjiinst  the  defendants  as  his  executors.  Before  the  Code, 
in  stating  this  cause  of  action,  the  complaint,  or  count, 
would  have  alleged  a  promise  by  tho  testator,  in  his  life- 
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time^  to  pay  back  the  money  to  the  plaintiffs,  or  a  like 
promise  by  the  defendants,  as  his  execntors,  after  his  death. 
\  presume  either  allegation  would  have  been  sufficient, 
and,  thftt  it  woold  not  have  made  the  complaint^  or  count, 
demurrable,  to  have  alleged  promises  by  the  testator  in  his 
lifetime,  and  by  the  defendants,  as  his  executors,  after  his 
death,  both. 

Before  the  Code,  it  was  a  settled  rule  of  pleading,  that 
a  count  on  a  promise  made  by  an  executor  or  adminis- 
trator, as  such,  and  in  which  he  is  not  charged  as  person- 
ally liable,  may  be  joined  with  a  count  on  a  promise  made 

m 

liy  the  intestate,  or  testator.  (Carter  v.  Phelps'  adm*r, 
8  John,  441,  442j  citing  case^  and  Chiity  <m  PL) 

.  The  question  i^^  therefore,  whether,  on  the  facts  stated 
in  the  complaint,  the  defendants  are  liable,  as  executors,  to 
pay  back,  or  refund  the  balance  of  the  $600  to  the  plain- 
tiffs, or,  in  other  words,  whether  the  plaihtifl^  are  entitled 
to  a  judgment  against  the  defendants  in  their  representa- 
tive capacity,  to  be  paid  out  of  the  testator's  estate,  for  the 
balance  of  the  $600,  alleged  in  the  complaint  to  have  been 
paid  to  them,  or  drawn  by  them  after  his  death,  as  such 
executors.  I  think,  under  the  circumstances  stated  in  the 
complaint,  the  defendants  are  liable,  as  executors,  to  re- 
fund, or  pay  back,  the  balance  of  the  $600,  and  that  the 
plaintiffs  are  entitled  to  a  judgment  against  them  as  ex- 
ecutors, for  it,  though  the  transaction  of  the  payment  of 
such  balance  took  place  after  the  testator's  death,  and 
though,  of  course,  it  cannot  be  said  that  the  testator,  in 
his  lifetime,  was  indebted  to  the  plaintiffs  for  the  same,  or 
contracted  to  pay  the  same,  or  that  he  was,  in  his  lifetime, 
at  all  liable  to  pay  back,  or  refund  the  same.  But,  from 
the  facts  stated  in  the  complaint,  I  think  the  presumption 
is,  that  such  balance  was  paid  to  the  defendants,  for  the 
use  and  benefit  of  the  estate  of  their  testator,  and  that 
they,  as  executors,  have  used  it,  or  can  and  will  use  it,  for 
the  benefit  of  the  estate ;  and>  on  this  ground,  I  think 
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they  were,  and  are  liable  and  bound,  as  executors,  to  pay 
back  the  balance  so  paid  it  them,  as  executors.  In  Oho- 
teau  V.  Suydam^  (21  N.  Y,  183,  184,)  Judge  Selden  refers, 
with  appproval,  to  ca^es  holding  that  an  action  at  law  will 
lie  against  an  executor^  as  such,  for  money  paid  at  the 
request  of  the  executor,  for  the  use  of  the  estate ;  and 
WilliamBy  in  his  work  on  Hxecutors,  says  the  same,  citing 
certain  English  cases.  {See  ahoj  Puffiley  v.  Aikin,  11 
N.  T.  494,  497.) 

I  have  not  overlooked  the  case  of  Fetrin  v.  Myrick^  (41 
jy^.  r.  315,  322,  323 ;)  nor  Myer  v.  Ooh,  (12  John.  349 ;) 
DemoU  v.  FieldSy  admW^  (7  Ooweny  58,)  and  Grillet  v.  Hutchr 
VMorCs  admWy  (24  Wend.  184.) 

There  is  much  difficulty  in  reconciling  the  general 
doctrine  and  scope  of  the  opinion  of  the  majority  of  the 
couit  in  Ferrin  v.  Myrick,  with  what  Judge  Selden  says  in 
Ghoteau  v.  Sltydamj  but  I  cannot  think  that  the  Court  of 
Appeals,  in  Ferrin  v.  Myrick^  meant  to  go  so  far  as  to  say 
that  moneys  paid  to  execntors,  as  such,  by  mistake,  under 
circumstances  like  those  stated  in  the  complaint  in  the 
principal  case,  could  not,  in  an  action  at  law,  be  recovered 
back  from  the  executors,  as  such. 

There  must  be  judgment  for  the  plaintiffs  on  the 
demurrer,  with  costs,  with  leave  for  the  defendants  to 
answer  in .  twenty  days,  on  payment  of  the  costs  of  the 
demurrer. 

Jpdgment  beiiig  entered,  at  the  special  term,  in  accord- 
ance with  this  opinion,  the  defendants  appealed. 

John  Toddy  for  the  appellants. 

I.  The  complaint  in  this  action  is  framed  to  recover 
against  the  defendants,  as  executors,  &c.,  of  John  J. 
•  McKinney,  deceased,  both  the  sum  of  $41.97,  which,  as 
the  plaintiflB  allege,  McKinney  owed  the  bank  at  the  time 
of  his  death,  and  the  sum  of  $558.03,  which  McKinney 
never  owed  the  bank.    If  this  is  not  uniting  several  causes 
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of  action,  there  never  can  be  such  a  case.  If,  with  the 
claim  for  the  money  drawn  out  of  the  bank  by  McKinney, 
in  his  lifetime,  the  plaintifis  had  united  a  claim  against  the 
defendants,  as  executors  of  McKinney,  upon  a  piramiflsorj 
note  made  by  McFeely  and  McCloskey,  individually,  it 
could  scarcely  be  questioned  that  several  causes  of  action 
were  united.  Yet  the  estate  of  McEinuey  is  no  more 
liabe  for  the  $558.03,  drawn  out  of  the  bank  by  McFeely 
and  McCloskey,  after  McKinney's  death,  than  that  estate 
would  be  liable  to  pay  the  promissory  notes  of  McFeely 
and  McCloskey,  held  by  the  bank.  "Whether  properly  or 
improperly,  therefore,  this  complaint  unites  several  causes 
of  action. 

II.  A  complaint,  framed  to  recover  in  one  action  against 
the  defendants,  as  executors,  a  claim  against  the  defend- 
ants in  their  representative  capacity,  and  a  claim  against 
them  personally,  improperly  unites  several  causes  of 
action,  and  is  bad  on  demhrrer.  The  illustration  already 
given,  of  uniting  in  one  complaint  a  claim  against  ex- 
ecutors upon  a  debt  due  by  the  testator,  and  a  claim 
against  them  upon  their  individual  promissory  note,  is  in 
point  here,  and  entirely  conclusive.  If  JklcFeely  and 
McCloskey  had  a  right,  as  executors  of  McEinney,  to 
receive  the  $558.03  from  the  bank,  there  is  not  any  cause 
of  action.  If  they  were  not  entitled  to  receive  the  money 
as  executors,  they  had  not  any  right  to  it  at  all,  and  may 
be  compelled  to  refund  it.  Not  having  the  right  to  receive 
the  money  as  executors,  it  never  belonged  to  the  estate  of 
the  testator,  and  could  never  go  into  the  estate.  Never 
having  belonged  to  the  estate  of  the  testator,  the  executors 
are  not  accountable,  or  liable,  for  it  to  creditors  of  the 
testator,  or  legatees  or  distributees  under  his  will.  The 
money  never  having  gone  into  the  funds  of  the  estate,  the 
amount,  it  is  submitted,  cannot  be  taken  out  of  those  funds. 
The  executors  are  not  the  agents  of  the  creditors  and 
legatees  of  the  testator.     They  have  certain  specific  powers 
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given  them  by  law  and  the  will  of  the  teetator  to  admin- 
ister the  estate  of  the  testator.  The  creditors  and  legatees 
of  McKinney  were  not  parties  to  the  transaction  between 
the  bank  and  Messrs.  McFeely  and.  McCloskey.  They 
did  not  contribute  to  the  mistake  on  the  part  of  the  bank, 
and  had  no  hand  in  putting  the  money  into  the  possession 
of  McPeely  and  McCloskey.  The  effect  of  the  decision 
overruling  the  demurrer  is  to  leave  this  $558.03  in  the 
hands  of  McFeely  and  McCloskey,  and  make  the  credit- 
ors or  legatees  of  McKinney  pay  it.  The  debts  of  the 
testator  are  to  be  paid  out  of  the  estate  of  the  testator. 
The  individual  liabilities  of  the  executors  are  to  be  paid  out 
of  the  pockets  of  the  individals.  The  judgment  and  execu- 
tion in  the  one  case,  would  be  against  the  goods  of  the  testa- 
tor, in  the  other,  against  the  proper  goods  of  the  defendants. 
In  respect  to  the  debt  due  by  the  testator  at  the  time 
of  his  death,  thfe  provisions  of  the  Revised  Statutes  relative 
to  the  order  of  the  payment  ot  the  debts  of  the  deceased, 
the  reference  of  claims  against  the  estates  of  deceased 
persons,  the  exemption  from  liability  for  costs,  unless  pay- 
ment was  unreasonably  resisted  or  neglected,  or  the  ex- 
ecutor refused  to  refer,  and  the  prohibition  against  issuing 
execution  against  an  executor,  unless  on  an  order  of  the 
surrogate  who  appointed  him,  (2  B.  S.  87 ;  Id,  89,  §§  27 
to  42,  Udm.  ed.j)  all  apply.  The  debts  of  the  testator 
are,  by  the  statute,  to  be  paid  in  full,  if  the  assets  are 
adequate,  or  pro  rata  where  there  is  a  deficiency.  (2  R.  8. 
87,  §  27.  Id.  89,  Udm,  ed,)  But  there  is  not  any  pro- 
vision for  paying  debts  not  debts  of  the  testator.  No 
execution  can  issue  upon  a  judgment  against  an  executor 
or  administrator  until  an  account  of  his  administration 
shall  have  been  rendered  and  settled,  or  unless  on  an  order 
of  the  surrogate  who  appointed  him.  And  if  an  account 
has  been  rendered  to  the  surrogate  by  such  executor  or 
administrator,  execution  shall  issue  only  for  the  sum  that 
shall  have  appeared,  on  the  settlement  of  such  account, 
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to  bave  been  a  just  proportion  of  tbe  assets  applicable  to 
tbe  judgment.  (2  B.  S.  88,  §  32.  Id.  90,  Edm,  ed.)  Brit 
tbe  statute  does  not  provide  for  an  accounting  for  moneys 
not  assets  of  tbe  estate  of  tbe  testator,  nor  for  ascertaining 
wbat  proportion  of  tbe  assets  of  tbe  estate  of  tbe  testator 
are  applicable  to  tbe  payment  of  a  judgment  on  a  demand, 
upon  wbicb  tbe  estate  of  tbe  testator  was  never  liable. 
Again ;  any  executor  or  administrator,  six  montbs  after 
tbe  granting  of  bis  letters  testamentary,  or  of  administra- 
tion, may  insert  a  notice  in  two  newspapers  requiring  "  all 
persons  baving  claims  against  tbe  deceased  to  exbibit  the 
■same,  witb  tbe  vouchers  thereof,  to  such  executor  or  ad- 
ministrator." (2  R.  S.  88,  §  34.  Id.  90,  Udm.  ed.)  And 
if  a  claim  against  tbe  estate  of  any  deceased  person  be  ex- 
hibited to  the  executor  or  administrator,  and  be  die^uted 
or  rejected  by  him,  and  tbe  same  shall  not  have  been 
referred,  tbe  claimant  must,  within  six  nfonths  after  such 
dispute  or  rejection,  commence  a  suit  for  tbe  recovery 
thereof,  or  be  forever  barred  from  maintaining  any 
action  thereon.  (2  B.  S,  89,  §  38.  Id.  91,  Udm.  ed.)  And 
in  such  suit  no  costs  shall  be  recovered  against  the  de- 
fendants, nor  shall  any  costs  be  recovered  iu  any  suit  at 
law,  against  any  executor  or  administrator,  to  be  levied 
of  their  property,  or  of  the  property  of  tbe  deceased,  un- 
less it  appear  that  tbe  demand  on  which  the  action  was 
founded,  was  presented  within  tbe  time  aforesaid;  that  its 
payment  was  unreasonably  resisted  or  neglected,  or  that 
the  defendant  refused  to  refer  tbe  same  pursuant  to  the 
statute.  (2  B.  S.  90,  §  41.  Id.  92,  Udm.  ed.)  These  pro- 
visions of  the  Statute  apply  to  tbe  claim  brought  by  the 
bank  against  these  executors,  for  the  $41.97,  which,  it  is 
alleged,  tbe  bank  allowed,  by  mistake,  McKiuney  to  draw, 
in  bis  lifetime.  But  tbe  claim  for  the  $558.03  never  was 
a  '*  claim  against  the  deceased,"  and  is  not  within  any  of 
these  provisions.  It  is  not  subject  to  the  short  limitation 
prescribed  by  tbe  38tb  section,  above  recited,  of  the  stat- 
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ute^  nor,  in  case  the  bank  should  recover,  could  the  ex- 
ecutQi*s  claim  exemption  from  costs  under  the  41st  section. 
Bj  uniting  the  claim  with  the  claini  against  the  deceased, 
the  executors  are  deprived  of  all  the  immunities  which  it 
is  the  object  of  these  sections  of  the  statute  to  provide. 
The  objection  which  the  defendants  took  to  this  oomplaint 
is,  therefore,  of  substance,  and  not^  by  any  means,  merely 
technical.  So,  on  the  other  hand,  if,  as  the  plaintiff 
alleges,  these  defendants  have  received  money  to  which 
they  were  not  entitled,  which  the  bank  paid  to  them  by 
mistake,  when  a  claim  shall  be  made  against  them  for  that 
money,  on  being  satisfied  that  the  facts  are  as  alleged  by 
the  bank,  they  may  refund  that  money,  but  in  the  shap^ 
in  which  this  claim  has  been  made,  and,  by  this  complaint^ 
is  made,  they  are  required,  by  the  bank,  to  pay,  not  only 
the  money  paid  to  them,  but  money  drawn  oat  by  the  de* 
ceased  in  his  lifetime,  of  the  facts  in  respect  to  which  they 
have  not  any  knowledge,  and  whether  the  estate  of  the 
testator  will  pay  that  debt  in  full  or  not,  they  are  not  able 
to  determine.  And,  in  this  respect,  again,  this  objection 
is  of  substance,  and  not  merely  technical  Justice  Suther- 
land considers  that  ^'the  presumption  is,  that  the  $558.03 
was  paid  to  the  defendants  for  the  use  and  benefit  of  the 
estate  of  their  testator,  and  that  they,  as  executors,  have 
used  the  money,  or  can  and  will  use  it,  for  the  benefit  of 
the  estate."  With  all  respect,  the  defendants  submit  that 
there'is  not  any  such  presumption.  Executors  are  author- 
ized to  collect  moneys  belonging  to  the  estate  of  the  tes- 
tator, not  to  receive  money  not  belonging  to  that  estate. 
The  estate  has  not  any  claim  to  moneys  which  do  not 
belong  to  it,  and  it  is  not  in  accordance  with  ordinary 
experience,  that  an  agent  for  others  should  use,  for  their 
benefit,  money  which  did  not  belong  to  them.  Justice 
Sutherland  founds  his  decision  upon  some  expressions  of 
Judge  Selden,  in  delivering  the  opinion  of  the  court  in 
Chouteau  v.  Suydcm^  (21  N.  F.  183, 184 ;)  and  if  the  learned 
Voi,.  L2X  34 
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jndge  18  right,  that  case  must  be  regarded  as  overruling 
the  subsequent  case  of  Ferrin  v.  Myrick^  (41  N,  Y.  315.) 
It  is  submitted  that  the  judgment  of  the  court,  iu  Ferrin 
V.  Mj/riek,  is  controlling;  that  there  is  not  any  conflict 
between  that  case  and  Chouteau  v.  Suydam;  and  that  the 
authorities  and  the  elementary  writers  are  uniform  in  the 
determination  that  an  allegation  that  the  defendant,  as 
executor,  was  indebted  to  the  plaintiff  for  so  much  money 
lent  by  the  plaintiff  to  the  defendant,  as  executor,  and 
that  the  defendant,  as  executor,  promised  to  pay,  or  an 
allegation  which  charges  that  the  defendant,  as  executor, 
was  indebted  to  the  plaintiff  for  money  had  and  received 
by  the  defendant,  as  executor,  for  the  use  of  the  plain- 
tiff, and  that,  in  consideration  thereof,  the  defendant, 
as  executor,  promised  to  pay,  charges  the  defendant  per- 
sonally, and  that  such  allegations  cannot  be  united  with 
allegations  upon  liabilities  incurred,  or  contracts  made  by 
the  testator  in  his  lifetime.  {Myer  v.  Cbfe,  12  John.  349. 
Chouteau  v.  Suydam,  21  N,  T.  179.  Ferrin  v,  Myrich^  41 
id,  315.  Ilo»e  v.  Bowler^  1.  H.  Black*  108.  WUliami  on 
Executors^  1607,  and  cases  cited.)  The  claim  in  this  case  is 
for  $558.03,  lent  and  advanced  by  the  plaintiff  to  the  de- 
fendants, as  executors,  &c.,  of  McKinney,  or  had  and 
received  by  the  defendants  as  executors,  &c.,  of  McKinney, 
to  the  use  of  the  plaintiff.  An  allegation  upon  that  claim 
cannot  be  united  with  an  allegation  upon  the  claim  for  the 
$41.97  lent  and  advanced  by  the  plaintiff  to  the  testator  in 
his  lifetime,  or  had  and  received  by  the  testator  iu  his 
lifetime  to  the  use  of  the  plaintiff. 

III.  It  is  suggested  that  although  the  court  cannot,  in 
this  case,  try,  and  give  judgment  on,  this  complaint  upon 
the  claim  against  the  defendants  personally,  the  court  may, 
on  the  trial,  disregard  the  claim  against  the  defendants 
personally,  and  try,  and  give  judgment  upon,  the  claim 
against  the  defendants,  as  executors.  The  privilege  of 
such  an  alternative  was  not  allowed  in  any  of  the  cases 
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which  have  been  cited,  and  there  is  not  any  reason  for 
originating  such  a  practice  or  contrivance,  in  the  present 
case.  Where  two  or  more  causes  of  action  are  properly 
united,  the  plaintiff  may  try  either,  or  all,  as  he  may  see 
fit,  and  there  is  not  any  case  for  an  election.  Where  the 
plaintiff,  having  really  only  one  cause  of  action,  sets  it 
forth  in  several  counts,  or  divisions,  in  his  complaint,  the 
defendant  may,  by  motion,  require  the  plaintiff  to  elect  on 
which  count  he  will  rely.  {HiUman  v.  Hillman^  14  How. 
456.  Ford  v.  Mattieey  Id.  91.  Lackey  v.  FanderWft,  10 
id,  161.)  ■  But  that  is  not  the  present  case.  Here,  in- 
stead of  the  same  cause  of  action  being  alleged  in  several 
counts,  the  complaint  confessedly  sets  out  two  causes  of 
action,  which  the  defendants  allege  are  improperly  joined. 
If  the  defendants  had  not  demurred,  the  plaintiff  would 
have  brought  the  defendants  to  trial  on  both  of  the  alleged 
causes  of  action,  as  was  done  in  Demott  v.  Fields  admW^ 
(7  Cofffen,  58.)  If  the  defendants  had  made  a  motion  that 
the  plaintiff  be  required  to  elect  which  of  the  two  causes 
of  action  alleged  in  his  complaint  the  plaintiff  would  try, 
they  would  have  met  with  the  answer,  that  they  should 
have  demurred. 

IV.  The  144th  section  of  the  Code  provides,  that  "  the 
defendant  may  demur  to  the  complaint  when  it  shall  ap- 
pear upon  the  face  thereof."  "  5.  That  several  causes  of 
action  have  been  improperly  united." 

The  defendants  claim  that  they  have  shown  that,  in  this 
complaint,  two  causes  of  action  are  improperly  united. 
That  being  so,  the  defendants  should  have  had  judgment 
on  the  demurrer,  and  the  order  of  the  court,  at  special 
term,  overruling  the  demurrer,  ought  to  be  reversed. 

B.  H.  Corbetty  for  the  respondents. 

I.  The  demurrer  is  under  subdivision  5,  §  144,  of  the 
Code,  and  as  it  distinctly  specifies  the  grounds  of  objec- 
tion, as  provided  for  by  section  145,  it  is  so  firamed  as  to 
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exclude  all  other  grounds  of  objection.  {NeUii  v.  De  Far- 
est^  16  Barb,  65.)  ^n  inspection  of  the  complaint  will 
show  that  no  well  founded  objection  to  the  allegations 
therein  contained  exists.  In  not  a  single  instance  are  the 
defendants  sought  to  be  charged  in  their  own  right ;  they 
are  charged,  throughout,  as  executors,  and  not  individ- 
ually. Their  testator  drew  from  the  bank  a  portion  of 
the  money,  placed  by  mistake  to  his  credit,  in  his  life- 
time, for  which  his  estate  is  liable.  And  the  appellants, 
after  their  testator's  death,  as  executors  of  his  estate,  with- 
drew the  balance,  upon  certificate  issued  by  the  surrogate 
of  New  York  county,  that  they  were  the  executors  of  the 
deceased.  This  is  also  a  charge  against  the  estate,  and 
the  executors,  as  the  representatives  of  the  estate,  should 
repay  it,  and  the  action  is,  therefore,  properly  brought 
In  Carter  v.  PhelpUj  (8  John.  441,)  it  was  held  that  a 
count,  on  a  promise  made  by  an  executor  or  administra- 
tor, as  such,  and  in  which  he  is  not  charged  as  personally 
liable,  may  be  joined  with  a  count  on  a  promise  made  by 
the  intestate.  The  rule  has  become  settled,  citing  1  H. 
Black.  102 ;  Secar  v.  Atkimon,  (7  Bro,  Pari  Cas.  550 ;)  Ei^n 
of  Rughes  v.  Eughes,  (6  John,  116 ;  1  CTiitty  an  PI  205,  h. ; 
2  id,  61.) 

11.  Section  167  of  the  Code,  subdivision  1,  provides  that 
the  plaintiff  may  unite  in  the  same  complaint  several  causes 
of  action,  when  they  all  arise  out  of  the  same  transaction, 
or  transactions,  connected  with  the  same  subject  of  action. 
Here  the  payment  of  $600  by  the  respondents,  to  the  ex- 
ecutors and  their  testator,  all  arose  out  of  the  same  trans- 
action, namely,  the  mistaken  credit  of  $600  given,  or 
placed  to  the  account  of  McKinney  in  his  lifetime.  This 
case  is  somewhat  analogous  to  Pug%ley  v.  Aikin^  (11  N,  T- 
494,)  in  so  far  that  the  executors  (appellants)  herein,  by 
withdrawing  the  balance^  after  the  death  of  McKinuey, 
credited  by  the  respondents  to  him  in  his  lifetime,  acted 
in  their  representative  capacity,  and  a  demand  for  the 
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amount  overpaid,  after  the  testator's  death,  to  his  execu- 
tors, is  properly  united  with  a  demand  for  the  sum  over- 
paid him  in  his  lifetime.  The  action  is  founded  upon  the 
mistaken  credit  of  $600,  placed  to  McKinney's  account  by 
the  respondents ;  the  payment  of  part  of  that  sum,  by  mis- 
take, to  McKinney  in  his  lifetime,  and  the  payment  of 
the  remainder  to  the  appellants,  as  executors,  by  the  bank, 
before  discovery  of  the  error,  in  giving  the  testator  credit 
for  a  deposit  which  he  never  made.  The  appellants  are 
liable  in  their  representative  capacity,  and  this  is  all  that 
the  complaint  claims. 

• 

By  the  Courts  Cardozo,  J.  There  is  only  one  cause  of 
action  stated  in  the  complaint,  and  that  is  to  recover  from 
the  defendants  the  sum  of  $600  which  the  estate  of  the 
deceased  had  received,  to  which  it  was  not  entitled.  The 
complaint  shows  how  it  was  paid,  that  is  to  say,  part  of 
it  to  the  deceased  in  his  lifetime,  and  the  rest  to  the  ex- 
ecutors. The  law  implies  a  promise  upon  the  part  of  the 
deceased,  in  his  lifetime,  and  of  his  executors  after  his 
death,  to  repay  the  amount  which  he  overdrew ;  and  it 
implies  a  promise  on  the  part  of  the  executors  to  repay, 
also,  the  sum  that  they  withdrew.  After  stating  the  facts, 
therefore,  that  part  was  withdrawn  by  the  deceased,  and 
part  by  the  executors,  the  law  will  raise  a  promise  on  the 
part  of  the  latter  to  repay  the  whole ;  and  an  action  could 
be  supported  on  that  promise. 

The  judgment  should  be  affirmed. 

[FiBBT   Dbpaktmbnt,  I^bnbbal  Tbbm,  at  New  York,  Janoaiy  1,  1872, 
Cardoto  and  George  O,  Barnard  Justices.] 
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The  statute  fixing  the  amount  of  an  auctioneer's  compensation  for  hU  serrioes, 
in  the  absence  of  an  agreement  in  writing,  at  two  and  a  half  per  cent  on  the 
amount  of  the  sales,  refers  only  to  his  services  as  an  auctioneer. 

An  auctioneer,  undertaking  to  sell  goods,  is  bound  to  take  such  proper  and 
necessary  steps  to  insure  a  successful  sale,  as  are  customary  and  necessary ; 
and  If,  in  performing  those  incidental  duties,  any  expenses  are  incurred,  such 
expenses  will  be  properly  chargeable  against  the  owner  of  the  property. 

In  the  absence  of  a  written  agreement,  their  compensation  for  their  servioas 
as  auctioneers  cannot  exceed  two  and  a  half  per  cent ;  but  what  other 
charges,  for  disbursements  and  expenses,  they  may  be  entitled  to  must  de- 
pend upon  what  they  did  beyond  the  sphere  of  their  duty  as  mere  auctioo- 
eers,  and  upon  what,  as  &ctors,  it  was  right,  reasonable  and  customary  that 
they  should  and  did  cTo,  in  respect  to  the  property  sold. 

The  services  which  an  auctioneer,  as  such,  performs,  are  selling  property  at 
public  sale,  to  the  highest  bidder.  All  else  is  beyond  his  mere  calling  as 
auctioneer;  and  it  is  only  for  services  as  '^ an  auctioneer"  that  the  compen- 
sation, fixed  by  statute,  is  given. 

THIS  action  was  brought  against  the  defendants  to  re- 
cover the  penalty  imposed  by  the  Revised  Statutes 
upon  auctioners  demanding  or  receiving,  from  the  owner 
of  property  sold  by  them  at  auction,  a  greater  compen- 
sation, for  their  services,  than  two  and  a  half  per  cent, 
unless  by  virtue  of  a  previous  agreement  in  writing. 
(1  B,  S.  532,  §§  23,  24.) 

The  complaint  alleged  that  the  defendants  were  part- 
ners in  business,  as  auctioneers,  doing  business,  as  such, 
in  the  city  of  STew  York.  That  at  said  city,  on  or  about 
the  5th  day  of  March,  1867,  the  plaintiff  employed  the 
defendants,  as  such  auctioneers,  to  sell  for  her,  at  public 
auction,  certain  personal  property  and  household  furniture, 
the  property  of  the  plaintiff;  that  the  defendants  there- 
upon sold  and  disposed  of  said  property  at  public  auction, 
to  wit,  on  or  about  the  5th,  9th  and  18th  days  of  said 
March,  and  received  therefor,  upon  such  sales,  certain 
sums  of  money,  amounting  in  the  whole  to  the  sum  of 
$763.61,  and  that  the  defendants  thereupon  demanded 
and  received  from  the  plaintiff*  the  sum  of  $133.98  for 
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their  compensation  for  services  and  commissions  on  said 
sales ;  and  that  the  plaintiff  did  not,  previous  to  said  sale, 
make  any  agreement  with  the  defendants  in  regard  to 
their  compensation  for  services  therein;  and  that  said  sum 
of  $133.98  was  not  paid  by  virtue  of  a  previous  agreement 
between  the  plaintiff  and  said  defendants,  in  regard  to 
their  compensation.  That  the  sum  of  $133.98  so  charged 
by  the  defendants,  and  so  demanded  of  and  recived  from 
the  plaintiff*,  exceeded,  by  the  sum  of  $100,  the  amount 
to  which  the  defendants  were  justly  entitled  oh  such  sale. 
Tliat  by  reason  of  the  prenaises,  the  defendants  became 
indebted  to  the  plaintiff  in  the  amount  of  $350,  and  an 
action  had  accrued  according  to  the  provisions  of  section 
36  of  chapter  17,  title  1,  part  1,  of  the  Revised  Statutes 
of  this  State,  and  of  section  23  of  the  act  entitled  "  Of 
sales  by  auctioneers;"  for  which  sum,  with  costs,  the 
plaintiff  demanded  judgment. 

The  defendants,  by  their  answer,  denied  each  and  every 
of  the  allegations*  contained  in  the  said  complaint,  and 
every  part  thereof,  except  the  allegation  therein  relating 
to  the  partnership'  and  the  business  of  the  defendants, 
which  they  admitted.  And  for  a  further  and  separate 
answer  to  the  said  complaint,  the  defendants  alleged  that 
the  property  mentioned  in  the  complaint  was  sold  at  public 
auction  by  the  defendants,  as  auctioneers,  under  the  author- 
ity and  directions  of  one  Henry  Scott,  who  claimed  to 
own  said  property  by  virtue  of  a  certain  chattel  mortgage 
thereon,  and  that  the  proceeds  arising  from  such  sale,  after 
deducting  the  commissions  of  the  defendants,  and  sundry 
charges  and  expenses  incurred  and  made  in  said  sale,  were 
paid  and  delivered  by  the  defendants  to  the  said  Scott,  by 
and  with  the  assent  of  the  plaintiff;  and  the  defendants 
alleged  that  the  plaintiff  was  not  entitled  to  maintain  this 
action  in  her  own  name.  And  for  a  further  and  third 
answer  to  the  complaint,  the  defendants  alleged  that  the 
supposed   compensation   for    services    and    commissions. 
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alleged  in  the  oomplaint  to  have  been  chared  and  received 
by  the  defendants,  upon  the  sale  or  sales  alleged  therein 
to  have  been  made  by  them,  included  the  expenses  and 
disbursements  lawfully  made  and  incurred  for  storage, 
printing,  advertising  and  sundry  other  charges  connected 
with  said  sales,  as  well  as  the  legal  commissions  of  tbe 
defendants  therefor,  and  all  of  which  said  expenses,  charges 
and  disbursements  they  alleged  they  were  lawfully  enti- 
tled to  demand  and  receive,  over  and  above,  and  in  addi* 
tion  to  their  said  cemmissiona 

On  the  trial,  an  account  of  sales  made  by  the  defendants, 
as  rendered  to  the  plaintifi',.  was  put  in  evidence.  From 
this  it  appeared  that  the  amount  of  sales  was     $701  35 

Oommission  and  charges, 70  13 

(621  22 
Government  tax,    .    .    : 7  01 

$624  21 
Cartage, 50  00 

$574  21 

When  the  plaintiff  rested  her  case,  the  defendants' 
counsel  moved  to  dismiss  the  complaint  upon  the  grounds: 
First  That  the  bill  put  in  evidence  showed  upon  its  face, 
that  the  amount  retained  by  the  defendants  was  not  solely 
for  commissions,  but  embraced  other  expenses  connected 
with  the  employment  of  the  defendants.  That  the  pre- 
sumption of  law  was  in  favor  of  the  bona  fide  conduct  of 
the  defendants,  and  not  adverse  to  them  ;  and  therefore 
the  court  should  presume  in  this  quasi  criminal  action, 
that  the  commissions  whithheld  were  those  allowed  by 
statute,  to  wit,  two  and  a  half  per  cent ;  and  that  all  in 
excess  of  that  amount  was  for  expenses  legally  chargeable 
to  the  plaintiff,  and  denominated  in  the  bill  as  ''  charges." 
That  the  defendants  were  entitled  to  every  presumption 
of  the  legality  of  their  acts,  and  the  ontu  was  on  the  plain- 
tiff to  show  the  mala  fides  or  illegality  of  the  transaction. 
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Second,  That  there  was  no  proof  before  the  court  that  the 
defendants  were  aactioners,  under  the  statute,  and  subject 
to  the  penalty  sought  to  be  imposed  in  this  action. 

The  motion  was  denied,  and  the  defendants  excepted. 

The  defendants  offered  and  read  in  evidence  a  check  for 
$574.21  upon  the  Hanover  National  Bank,  signed  by  the 
defendants,  and  dated  March  14,  1867,  payable  to  the 
order  of,  and  indorsed  by  Henry  Scott  Also,  the  follow-* 
ing  receipt  : 

"  Received,  New  York,  March  14,  1867,  from  Miner  k 
Somerville,  five  hundred  and  seventy- four  iVtr  dollars,  in 
full  for  sale  594,  less  charges  and  commissions,  as  agreed, 
as  per  statement  below  and  account  sales  rendered. 

Hbnry  Scott. 

E.  Russell." 
Sale  594     ......     4^631  22 

Less  government  tax,      .    .         7  00 

$624  21 
Cartage, 50  00 

$574  21 

When  the  testimony  on  both  sides  was  closed,  the  de-' 
fendants  renewed  the  motion  to  dismiss  the  complaint, 
upon  the  same  grounds  as  herein  before  stated,  and  also 
for  that. 

First  The  evidence  clearly  shows  that  the  defendant 
Somerville  was  not  an  auctioneer,  and  consequently  not 
amenable  to  the  statute.  That  the  complaint  for  that 
reason  should  be  dismissed  against  both  defendants,  as 
it  charged  a  joint  malfeasance  in  office.  That  at  any  rate 
it  should  be  dismissed  as  against  the  defendant  Somer- 
ville, as  he  could  not  be  held  amenable  to  the  section  of 
the  statute  complained  of,  without  being  an  auctioneer. 

Second,  That  the  receipt,  dated  March  14, 1867,  showed 
conclusively  that  an  agreement  was  entered  into  between 
the  plaintiff  and  and  defendants,  before  the  sale,  as  regards 
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the  rate  of  compensation  they  should  receive,  and  -wsa  a 
sufficient  compliance  with  the  statute,  requiring  a  greater 
rate  than  two  and  a  half  per  cent,  to  be  evidenced  by  a 
writing. 

The  motion  was  denied  by  the  court,  and  the  defendauts 
excepted  thereto. 

The  jury  rendered  a  verdict  for  the  plaintiff  for  $302.85, 
and  the  defendants'  counsel  made  a  motion  for  a  new 
trial  upon  the  minutes,  which  motion  was  denied  by  the 
court,  and  the  defendants  excepted  thereto. 

And  from  the  judgment  entered  upon  the  verdict,  and 
the  order  denying  a  motion  for  a  new  trial,  the  defendants 
appealed. 

« 

T.  W.  Burdy  for  the  appellants. 
B,  0.  Thayer y  for  the  respondent. 

-By  the  Oourty  Cardozo,  J.  I  think  the  evidence  of  the 
disbursements  and  expenses,  offered  by  the  defendants' 
counsel,  was  improperly  excluded. 

The  statute,  (1  B.  S.  493,  Edm,  ea.)  fixing  the  amount 
of  an  auctioneer's  compensation  for  his  services,  in  the 
absence  of  an  agreement  in  writing,  at  two  and  a  half  per 
cent  on  the  amount  of  the  sales,  refers  only  to  his  services 
as  an  auctioneer. 

As  was  said  in  Leeds  v.  Bowen,  (1  Bob,  10,)  *'  an  auc- 
tioneer, aside  •from  the  statute,  like  any  other  factor,  is 
bound,  by  his  undertaking  to  sell  goods,  to  lake  all  such 
proper  and  incidental  steps  to  insure  a  successful  sale  as 
are  customary  and  necessary,  and  if,  in  performing  those 
incidental  duties,  any  expenses  are  incurred,  such  expenses 
will  be  properly  chargeable  against  the  owner.'*  The  rul- 
ing at  the  circuit  deprived  the  defendants  of  the  oppor- 
tunity of  showing  that  their  charges  for  disbursements 
and  expenses  were  within  this  rule.     In  the  absence  of  a 


NEW  YORK-JANUARY,  1872.  539 

Russell  V,  Miner.. 

written  agreemeDt,  their  compensation  for  their  services 
as  auctioneers  cannot  exceed  two  and  ^  half  per  cent;  but 
what  other  charges  for  disbursements  and  expenses  they 
may  be  entitled  to,  must  depend  upon  what  they  did  be- 
yond the  sphere  of  their  duty  as  mere  auctioneers,  and  upon 
what,  as  factors,  it  was  right,  reasonable  and  customary 
that  they  should,  and  did,  do  in  respect  to  this  class  of 
property. 

There  yet  remains  the  question  as  to  what  is  embraced 
in  the  term  services,  for  which  the  compensation  of  two 
and  a  half  per  cent  is  prescribed  by  the  statute.  I  am 
aware  that  in  the  case  in  1  RoherUon^  {mpray)  it  is  said  that 
those  services  are  not  merely  the  offering  of  the  goods  for 
sale  and  striking  them  off.  But  I  think  that  is  a  mistake ; 
and  that  those  services  are  alone  what  is  to  be  compen- 
sated for  by  the  statutory  fee.  There  is  nothing  in  the 
statute  which  shows  that  any  construction  was  intended 
to  be  placed  upon  the  words,  beyond  that  which  their 
natural  and  ordinary  meaning  imports.  An  "  auctioneer" 
is  defined  by  Webster  as  a  person  who  sells  at  auction ; 
and  an  '*  auction,"  by  the  same  authority,  is  a  public  sale 
of  property  to  the  highest  bidder,  by  one  licensed  and  au- 
thorized for  that  purpose.  The  services,  therefore,  which 
an  auctioneer,  as  such,  performs,  are  "  selling  property  at 
public  sale  to  the  highest  bidder."  All  else  is  beyond  his 
mere  calling  as  "  auctioneer ;"  and  it  is  only  for  services 
as  "  auctioneer"  that  the  compensation  is  given. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  costs 'to  abide  the  event. 

[First  Dbpabtmbnt,  Genb^ al  Tbbk,  at  New  York,  January  1,  1872. 
Ingrahawy  P.  J.,  and  Cardmo  and  Geo.  Q,  Barnard^  Justices.] 


540  CASES  IN  THE  SUPREME  COURT. 


10^  SS  '  "^^^  People,  ex  rel  Edward  T.  Hewlett,  w.  Matthew  T. 

^  Brennan,  Sheriff.  &c. 

The  relator,  being  in  custody  of  the  sberilBr  under  an  execution  issued  agwnsi 
his  person  upon  a  final  judgment,  a  justice  of  this  court,  while  holding  the 
court  of  oyer  and  terminer,  made  an  order,  signed  by  him,  but  not  entered, 
bearing  a  caption  as  follows :  ^*  At  a  special  term  of  the  Supreme  Court  and 
of  the  oyer  and  terminer,*  by  which  he  directed  that  the  relator  be  dis- 
charged from  imprisonment,  upon  his  own  recognizance.  The  sheriflf  refus- 
ing to  discharge  the  relator,  upon  the  ground  that  the  justice  bad  no 
authority  to  grant  the  order,  the  same  justice,  upon  habeas  corpus,  or- 
dered the  prisoner's  discharge,  on  the  ground  that  he  was  illegaUy 
imprisoned. 

Stldt  1.  That  the  first  order  was  not  one  made  at  a  special  term  of  the  Su- 
preme court,  but  was  to  be  deemed  an  order  made  at  a  court  of  oyer^  and 
terminer. 

2.  That  even  if  the  court  had  Jurisdiction,  the  order  was  wrong,  because  the 
"process" — ^viz.  the  execution — ^was  in  due  form,  and  showed  plainly,  that  hy 
virtue  of  it,  the  defendant  could  be  "  further  legally  detained,"  and  therefore 
ought  not  to  have  been  discharged. 
'  8.  That  the  prisoner,  not  being  detained  on  a  criminal  charge,  the  court  of 

oyer  and  terminer  had  not  the  Jurisdiction  it  exercised  in  discharging  him. 
That  it  had  no  other  power  than  that  which  it,  or  any  other  court,  conM 
exercise  upon  the  prisoner  being  brought  before  it  by  kabeaa  eorputf  viz.  to 
remand  the  prisoner  when  it  appeared  that  he  was  held  on  execution  issued 
upon  a  final  judgment  of  a  competent  court. 

4.  That  the  original  order  of  discharge  being  void,  and  bemg  the  only  ground 
upon  which  it  could  be  pretended  that  the  imprisonment  was  illegal,  the 
subsequent  order  of  discharge,  based  upon  that  supposed  illegality,  made 
upon  the  writ  of  habeas  eotpue,  was  erroneous,  and  the  proceedings  must  be 
reversed,  and  the  prisoner  remanded. 

Although  the  statute  gives  to  courts  of  oyer  and  terminer  power  to  deliver  the 
jails,  according  to  law,  of  all  prisoners,  this  refers  only  to  cases  of  crimes ; 
those  courts  being  solely  courts  of  criminal  jurisdictiou. 

Where  it  appears  from  the  sheriff's  return  to  a  writ  of  habeas  corpus^  that  the 
relator  is  held  by  him  upon  civil  process,  and  that  another  person,  viz.,  the 
plaintiff  in  the  judgment,  has  an  interest  in  his  detention,  eight  days*  notice 
of  the  time  and  place  at  which  the  writ  is  made  returnable,  must  be  given  to 
such  plaintiff,  or  his  attorney ;  and  without  such  notice,  the  court  has  no 
power  to  grant  the  discharge. 

CERTIORAEI  to  review  certain  proceedings  had  before 
Hon.  Georqe  G.  Barnard,  apon  a  habeas  corpus  issued 
by  him  for  the  relief  of  the  relator,  and  directed  to  Mat- 
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thevv  T.  Brennan,  sherift*  of  the  city  and  county  of  New 
York.  The  habeas  corpus  was  allowed  by  Justice  George 
G.  Barnard  on  the  15th  of  December,  1871,  and  was 
made  returnable  before  him,  at  special  term,  on  the  16th 
of  December,  1871.  The  sheriff  produced  the  body  of  the 
relator  before  Justice  Barnard,  in  accordance  with  the 
command  of  said  writ,  on  the  16th  day  of  December,  1871^ 
and  made  his  return,  in  which  he  stated  that  he  arrested 
and  took  into  his  custody  the  said  Edward  T.  Hewlett,  on 
or  about  the  27th  day  of  September,  1871,  under  and  by 
virtue  of  a  certain  execution  against  his  person,  directed 
and  duly  issued  to  him  as  sheriff,  as  aforesaid,  of  which  he 
annexed  a  true  copy,  and  the  original  whereof  he  pro- 
duced ;  and  that  he  held  and  detained  him  in  his  custody 
by  virtue  of  said  process.  The  return  also  stated,  that  the 
plaintiff  in  the  said  process  named,  had  an  .interest  in  the 
continued  imprisonment  and  restraint  of  the  said  prisoner, 
under  and  by  virtue  of  said  process,  and  that  their  attorney 
was  David  Crawford,  Esq.,  who  had  an  oflSce  in  the  city  of 
New  York,  at  93  Duane  street. 

The  execution  was  issued  upon  a  judgment  recovered 
against  Hewlett,  by  Joel  B.  Farnum  and  others,  on  the 
24th  of  July,  1871,  for  $3581.28,  and  was  against  the  body 
of  the  defendant. 

The  relator  traversed,  and  sought  to  avoid  the  sheriff's 
return  by  denying  that  he  was  detained  and  imprisoned 
by  reason  of  an  execution  against  his  body,  and  setting 
up  an  alleged  discharge  from  imprisonment,  under  the 
execution,  by  an  order  of  this  court,  made  at  a  special 
term  and  court  of  oyer  and  terminer,  held  by  Justice 
BERNARD,  November  3,  1871.  The  sheriff'  replied  to  the 
traverse  to  the  return,  and  averred  that  the  relator  was 
detained  by  him,  under  and  by  virtue  of  an  execution 
against  his  person,  and  denied  that  said  Hewlett  was  dis- 
charged from .  imprisonment  under,  or  by  virtue  of,  the 
order  of  the  court  in  said  traverse  set  forth,  and  denied 
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that  said  court  had  any  power  or  authority  to  grant  said 
order,  or  any  order  in  the  premises.     The  order  does  not 
recite  that  the  relator  was  one  of  the  persons  brought  be- 
fore the  oyer  and  terminer.     It  directs  "that  said  E.  T. 
Hewlett,  committed  June   12th,  1871,  on  execation   for 
$3581.28,  be  discharged  from  imprisonment  thereon,  upon 
delivery  of  his  own  recognizance  for  said  amount  to  said 
sheriff  in  manner  as  above  provided,"  i.  e.,  for  the  benefit 
of  the  plaintiffs,  at  whose  suit  said  execution  issued.      The 
sheriff  replied,  affirming  that  the  relator  was  detained  by 
him,  under  and  by  virtue  of  an  execution  against  his  per- 
son, and  denying  that  he  was  discharged  from  imprison- 
ment by  virtue  of  the  order  set  forth  in  the  relator's  plea^ 
and  that  the  court  had  any  power  or  authority  to  grant 
said  order,  or  any  order  in  the  premises.     The  sheri:^  hj 
his  counsel,  objected  to  any  further  proceedings  under 
the  writ  of  habeas  corpus,  because  it  did  not  appear  that 
the  plaintiffs,  in  the  execution  against  the  body  of  the  re- 
lator, or  their  attorney,  had  had  any  notice  of  the  time  or 
place  at  which  said  writ  was  made  returnable,  and  also 
because  the  return  showed   the  relator  was  in  custody 
under  final  process  against  his  peraon.     The  justice  over- 
ruled the  objection,  and  directed  the  parties  to  proceed 
with  their  proofs  and  allegations.     The  relator  offered  no 
evidence,  or  proof,  in  opposition  to  the  facts  stated  iu  the 
return,  or  in  opposition  to  the  original  execution  so  pro- 
duced.    On  the  same  day,  the  justice  indorsed,  upon  the 
writ  of  habeas  corpus,  an  order  remanding  the  relator  to 
the  custody  of  the  sheriff'  until  the  further  order  of  the 
court.     The  sheriff'  thereupon  returned  the  relator  to  the 
common  jail  of  his  county,  where  he  still  remained. 

Nothing  was  subsequently  done  in  said  matter  until  the 
28th  day  of  December,  1871,  when  an  order  was  made  by 
Justice  Barnard  discharging  the  relator  from  the  sheriff's 
custody ;  but  staying  proceedings  for  ten  days,  to  take  the 
case  to  the  general  term. 


!^ 
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It  nowhere  appeared  that  the  plaintiffs  in  said  execu- 
tion, or  their  attorney,  had  any  notice  of  any  kind,  of  the 
time  or  place,  at  which  the  writ  of  habeas  corpus  was 
made  returnable;  and  it  was  alleged  that,  as  a  matter  of 
fact,  they  never  had  any  notice  either  of  the  issuing  of  the 
writ,  or  the  granting  of  the  order. 

Van  Wych  dc  Ooldey^  for  the  relator. 

A.  J^  Vanderpoelj  for  the  sheriff. 

By  the  Courts  Cardozo,  J.  In  my  opinion  it  would  be 
well  if  there  were  no  such  thing  as  arrest  in  a  civil  action. 
H  an  act  be  not  a  crime — but  only  the  contracting  of  a 
debt — a  man  should  not  be  imprisoned  for  it ;  while,  if  it 
be  a  crime,  he  should  be  punished  only  in  the  due  adminis- 
tration of  the  criminal  law.  But  whatever  may  be  our 
individual  views  as  to  the  wisdom,  or  policy  of  a  law,  we 
are  bound  to  administer  the  statute  as  we'find  it 

It  appears,  in'  this  case,  that  Hewlett  was  in  custody 
of  the  sheriff,  under  execution  issued  against  his  person, 
on  the  27th  day  of  September,  1871,  upon  a  final  judg- 
ment recovered  against  him,  in  an  action  in  this  court,  at 
the  suit  of  Joel  B.  Farnum  and  others. 

On  the  3d  of  November,  Justice  Barnard,  while  hold- 
ing the  court  of  oyer  and  terminer,  made  an  order,  signed 
by  him,  but  not  entered,  but  bearing  a  caption  as  follows : 
"  At  a  special  term  of  the  Supreme  Court,  and  of  the  oyer 
and  terminer,"  by  which  he  directed  that  "E.  T.  Hewlett, 
committed  June.  12,  1871,  on  execution  for  $3581.28,  be 
discharged  from  imprisonment  thereon,  upon  delivery  of 
his  own  recognizance  for  said  amount,  to  the  sheriff^"  for 
the  benefit  of  the  plaintiffs,  at  whose  suit  said  execution 
issued.  This  order  was  served  upon  the  sheriff^  who,  be- 
lieving that  the  judge  had  not  the  authority  to  grant  it, 
and  therefore  that  obedience  to  it  would  not  protect  the 
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Bberiff  from  liability  ae  for  an  eacape^  declined  to  discharge 
the  prisoner.  A  writ  of  habeas  corpus  was  then  issued, 
and  upon  that  proceeding,  before  Judge  Barnard,  the 
judge,  on  the  ground  that  Hewlett  was  illegally  impris* 
oned,  ordered  his  discharge.  The. proceedings  are  before 
us,  by  certiorari^  for  review. 

The  ground  of  the  alleged  illegality  of  Hewlett's  im- 
prisonment is  the  order  made  by  Judge  Barnard  on  the 
3d  of  November,  which  I  have  before  mentioned.      One 
answer  to  the  discharge,  on  habeas  corpus,  granted  on 
the  28th  of  December,  1871,  is  this :  The  order  of  Novem- 
ber 8  only  discharged  Hewlett  from  imprisonment  on  a 
commitment  dated  June  12, 1871.     That  would  not  justify 
his  discharge  upon  execution  issued  September  27,  1871. 
This  renders  it  unnecessaty  to  examine  these  proceedings 
further.    But  perhaps  there  may  have  been  a  clerical  error 
in  the  dates,  and  at  all  events,  as  this  is  but  one  of  a  num- 
ber of  persons  who  claim  the  benefit  of  the  order  of 
November  3,  it*will  be  best  to  consider  the  subject  as  if 
the  discrepancy  in  dates  did  not  exist 

The  order  was  not  one  made  at  a  special  term  of  the  Su- 
preme Court.  Circuit  courts  and  courts  of  oyer  and  ter- 
miner, are  to  be  held  at  the  same  places  and  commence 
on  the  same  day,  {Code^  §  21 ;)  but  there  is  no  provision 
for  holding  a  special  term  of  the  Supreme  Court  and  a 
court  of  oyer  and  terminer  together.  Nor  is  there  any 
such  court  known  to  the  law  as  a  '^  special  term"  of  the 
Supreme  Court  and  court  of  oyer  and  terminer.  There 
is  a  special  term  of  the  Supreme  Court,  and  there  is  a 
court  of  oyer  and  terminer,  but  there  is  no  such  thing  as 
a  special  term  of  both  those  courts,  and  no  such  thing  as 
a  special  term  of  a  court  of  oyer  and  terminer.  This  be- 
ing so,  and  there  being,  as  I  have  remarked,  no  provision 
as  respects  special  terms  and  courts  of  oyer  and  terminer, 
similar  to  that  regarding  circuit  courts  and  courts  of  oyer 
and  terminei,  above  quoted,  it  is  plain  that  the  order  iu 
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question  was  made  at  a  court  of  oyer  and  terminer,  not 
only  because  there  ie  no  express  direction  to  ^^  enter"  it 
in  the  Supreme  Court,  it  being  only  signed  by  the  judge, 
but  from  the  statement  in  the  order  that  it  was  made 
when  there  was  present  '^  Honorable  Gborqb  G.  Barnard, 
justice  of  the  oyer  and  terminer."  Indeed  the  whole, 
character  of  the  order — the  recital  in  it,  that  the  court 
had  directed  the  sheriff  to  bring  before  it  the  persons 
named,  who  are  held  and  detained  in  the  county  jail, 
together  with  the  "process"  by  and  under  which  they  are 
held  in  custody,  for  the  purpose  of  enabling  the  court  to 
determine  whether  said  persons  can  be  "  further  legally 
detained," — marks  it  as  an  order  of  the  court  of  oyer  and 
terminer,  and  made  for  the  purpose  of  determining  whether, 
upon  the  "  process"  under  which  the  prisoners  were  held, 
they  could  '^  legally  be  further  detained ;"  that  is,  whether 
the  "process,"  on  which  they  are  held,  is  legally  sufficient. 
Beyond  this,  there  was  no  entry,  as  an  order  at  special  term 
of  the  Supreme  Court,  and  if  there  had  been,  there  is  no 
proof  that  the  court  ever  acquired  jurisdiction,  either  by 
order  to  show  cause  or  notice  of  motion  served  upon  the 
plaintiflb. 

But,  as  I  have  said,  it  is  plain  that  it  was  an  application 
to  the  court  of  oyer  and  terminer ;  and  the  questions  are : 
Ist.  Had  that  court  the  power  which  it  exercised  ?  2d/If 
it  had,  was  the  exercise  of  it  right,  in  this  case  ?  I  shall 
say  a  few  words  upon  each  point,  in  the  inverse  order  in 
which  I  have  stated  them. 

Assuming  the  existence  of  the  jurisdiction  claimed,  I 
think  it  clear  that  the  order  was  wrong,  because  the  "  pro- 
cess"— ^which  was  all  that  the  court  had  before  it — ^viz^ 
the  es^ecution,  was  in  due  form,  and  showed,  plainly,  that 
by  virtue  of  it  the  defendant  could  be  "  further  legally 
detained." 

If  the  court  had  the  jurisdiction,  it  ought  not,  therefore, 
to  have'  discharged  the  prisoner.    But  perhaps  it  might  be 
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arguea  that  if  the  order  were  wrong,  it  ought  to  have  been 
appealed  from ;  but  the  answer  is,  that  there  is  no  proof 
that  the  plaintiffs  in  the  execution  ever  had  any  notice  of 
the  proceeding.  However,  it  is  not  very  material  to  con- 
sider that  matter;  because  it  is  plain  that  the  court  of 
oyer  and  terminer  had  not  the  jurisdiction  which  it  ex- 
ercised; and  that  defect— want  of  jurisdiction — may  always, 
and  at  any  stage  of  a  proceeding,  be  raised. 

The  courts  of  oyer  and  terminer  have  power  to  deliver 
the  jails,  according  to  law,  of  all  prisoners  therein,  (2  S.  S* 
214,  §  29,  8ubd,  3,*JEdm,  ecL)  But  this  refers  only  to  cases 
of  crimes ;  the  court  of  oyer  and  terminer  being  solely  a 
court  of  criminal  jurisdiction.  {OhiL  Crim.  LdWy  vol.  1, 
title  courts  of  criminal  jurisdiction.  4  Black.  Com.  261,  same 
title.) 

Thus,  too,  we  find  that  the  statute,  (2  B.  8.  784,  §  27, 
Udm.  ed.,)  provides  that  "after  the  court  of  oyer  and  ter- 
miner shall  commence  its  sittings  in  any  county,  no  pris- 
oner detained  in  the  common  jail  of  any  such  county  upon 
any  criminal  charge^  shall  be  removed  therefrom  by  any 
writ  of  habeas  corpus,  unless  such  writ  shall  have  been 
issued  by  such  court  of  oyer  and  terminer,  or  shall  be 
made  returnable  before  it."  Thus  we  see  that  it  is  "crim- 
inal charges"  that  are  the  peculiar  jurisdiction  of  the 
coiirt  of  oyer  and  terminer. 

The  prisoner,  therefore,  not  being  detained  on  a  crim- 
inal charge,  the  court  of  oyer  and  terminer  had  no  other 
power  than  that  which  it  or  any  other  court  could  exercise 
upon  his  being  brought  before  it  by  habeas  corpus.  There 
was  nothing  to  oblige  this  prisoner,  not  being  held  on 
criminal  process,  to  apply  to  the  court  of  oyer  and  ter- 
miner. Any  other  court  could  issue  a  habeas  corpus  and 
entertain  the  proceeding;  and  the  court  of  oyer  and  ter- 
miner could  do  no  more  than  any  other  court,  in  the  prem- 
ises. Now,  upon  the  theory  that  Hewlett  was  before  the 
court  on  habeas  corpus,  what  power  did  the  court  possess? 
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That  question  is  answered  by  the  statute,  which  declares 
the  duty  of  the  court.  The  Revised  Statutes,  (vol.  2,  p.  584, 
§  22 ;  588,  §  40,  JEdm.  ed,)  settles  the  question  that  the 
prisoner  must  be  remanded  because  he  is  held  on  ex- 
ecution issued  upon  a  final  judgment  of  a  competent 
court  of  civil  jurisdiction ;  and  such  persons  are  not  en- 
titled to  prosecute  a  writ  of  habeas  corpus,  or  be  discharged 
from  imprisonment 

It  follows  that  the  order  of  November  3  was  beyond 
the  power  of  the  court ;  and  that  order  being  the  only 
ground  upon  which  it  can  be  pretended  that  the  imprison- 
ment is  illegal,  the  order  of  discharge,  based  upon  that 
supposed  illegality,  made  upon  the  writ  of  habeas  corpus, 
is  wrong,  and  the  proceedings  must,  therefore,  be  reversed, 
and  the  prisoner  remanded. 

There  is  yet  another  point,  to  which,  perhaps,  I  ought 
to  refer,  and  which  is  equally  fatal  to  the  order  we  are 
reviewing. 

It  appeared  by  the  return  to  the  writ  of  habeas  corpus, 
that  the  relator  was  held  by  the  sheriff  upon  civil  pro- 
cess, and  that  another  person,  viz.,  the  plaintiff  in  the 
judgment,  had  an  interest  in  his  detention.  When  that 
is  so,  the  statute  is  mandatory,  that  before  any  order  shall 
be  made  for  his  discharge,  like  notice  shall  be  given  to 
such  party  or  his  attorney,  of  the  time  and  place  at  which 
such  writ  shall  have  been  made  returnable,  as  is  re- 
quired to  be  given  of  special  motions  in  the  Supreme 
Court  (2  R.  S.  589,  §  46,  Edm.  ed.)  That  is  to  say,  notice 
of  eight  days  must  be  given  to  the  plaintiff  or  his  attorney. 
Such  notice  was  not  given  here,  and  for  that  reason  the 
court  had  no  jurisdiction  to  grant  the  discharge. 

However  we  may  sympathize  with  the  unfortunate 
debtor  who  is  imprisoned,  it  will  not  do  to  relieve  him 
through  a  proceeding  which  the  law  does  not  justify ;  and 
which,  being  without  jurisdiction,  would  only  entail  lia- 
bility upon^he  sheriff. 
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The  law  provides  means  by  which  the  honest  but  unfor- 
tunate imprisoned  debtor  may  obtain  relief,  and  be  dis- 
charged from  imprisonment,  and  to  those  methods  resort 
must  be  had ;  and  if  they  are  insufficient,  farther  legisla- 
tion must  be  sought  upon  the  subject. 

Proceedings  reversed,  and  prisoner  remanded. 

[FiBBT  Dbpabtmbht,  Gbnbbal  Tbbm,  at  New  Tork,  Jaimary  1,  1872. 
Ingrahainy  P.  J.,  and  (7arii(02o,*Jnstice.] 
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Fassin  and  others  v%.  Hubbabd,  impleaded,  &c. 

Notaries  public  in  New  Orleans  being,  by  statute,  authorized  to  appoint  one 
or  more  deputies  to  assist  them  in  making  protests  and  delivering  notices ; 
and  being  required  to  keep  a  book  containing  a  record  of  protests  made  by 
them,  with  mention  of  the  notices  they  shall  have  given  to  the  drawees, 
together  with  the  names  of  the  drawers,  or  indorsers,  the  dates  of  tlw 
notices,  and  the  manner  in  which  they  were  served,  d^c. ;  upon  proof  that  a 
promissory  note  payable  in  New  Orleans  was  presented,  at  maturity,  by  s 
deputy  notary ;  that  such  deputy  has  since  died ;  and  that  a  memorandam 
of  the  demand  and  protest,  and  of  the  manner  in  which,  and  the  person  upon 
whom,  notice  was  served,  made  in  the  record  of  protests,-  kept  by  sudi 
notary,  is  an  original  entry,  made  by  and  in  the  handwriting  of  the  deputy 
notary ;  and  such  memorandum,  or  record,  of  the  deputy  is  competent  evi- 
dence to  prove  the  demand  and  protest  and  notice  thereof,  under  the  act  of 
1866,  (ehe^.  809.) 

THE  action  was  brought,  in  form,  against  the  defendants, 
James  S.  Brander  and  Charles  D.  Hubbard,  alleged  to 
compose  the  firm  of  Brander  &  Hubbard,  at  New  Orleans, 
as  indorsers  of  a  promissory  note.  Brander  was  not 
served  with  process,  Hubbard  alone  was  served,  and  de- 
fended. The  note  in  question  was  made  by  the  firm  of 
Martin  &;  Gilmore,  at  New  Orleans,  dated  January  4, 1861, 
payable  January  1,  1862,  to  the  order  of  John  H.  Martin, 
for  $5000,  with  interest  at  8  per  cent.     Th^ defendants* 
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firm,  of  Brander  &;  Hubbard,  was  dissolved  in  July,  1860. 
The  note  in  question  was  indorsed  after  such  dissolution, 
as  follows:  "Brander  &;  Hubbard,  old  firm  in  liquid* 
tion."  The  note  was  not  transferred  to  the  plaintiffs  until 
long  after  it  became  due,  viz.,  in  the  latter  part  of  1866. 
It  was  then  transferred  by  an  indorsement  of  the  firm  of 
Dupasseur  k  Co.,  on  account  of  a  prior  indebtedness  of  • 
that  firm  to  the  plaintiff.  There  was  no  evidence  in  the 
case  showing  how  Dupasseur  k  Co.  came  in  possession  of 
the  note,  or  as  to  any  consideration  for  the  indorsement 
by  the  firm  of  "  Brander  &  Hubbard  in  liquidation."  On 
the  testimony,  at  the  trial,  the  court  directed  a  verdict  for 
the  plaintiff;  and  from  the  judgment  entered  thereon,  the 
defendant  Hubbard  appealed. 

Marsh  (t  WaUiSy  for  the  appellant. 

L  There  was  no  legal  evidence  that  the  note  was  pre- 
sented for  payment,  or  that  notice  of  non-payment  was 
given  to  the  defendant  1.  As  to  presentment  and  de- 
mand. This  was  attempted  to  be  established  by  certain 
testimony  taken  on  commission  in  New  Orleans,  and  the 
certificate  of  a  notary  public.  All  such  testimony  was 
objected  to  on  the  trial,  and  admitted  over  the  defendant's 
objection  and  exception.  The  testimony  on  this  question 
was  entirely  hearsay,  and  the  certificate  of  the  notary  was 
no  evidence  in  our  courts.  Guyol,  the  notary,  only  swears 
that  he  caused,  the  note  to  be  presented  by  his  deputy,  and 
the  certificate  of  protest  states  the  note  was  presented  "by 
my  deputy."  This  is  no  evidence  of  presentment  and  de- 
mand. (Hunt  V.  Mayhee,  7  N.  T,  266.  Wamick  v.  Grane^ 
4  Denioj  460.  Onondaga  Co.  Bank  v.  Bates,  3  Eilly  53.) 
The  law  of  Louisiana,  read  in  evidence,  does  not  aid  the 
plaintiffs*  case,  for  that  onlj^  establishes  a  rule  of  evidence 
in  the  courts  of  Louisiana,  and  does  not  apply  to  the 
courts  of  this  State.  {Kirtland  v.  WameVy  2  BueTy  278.) 
2.     As  to  notice  of  non-payment     It  is  proved  by  the 
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plaintiffs^  and  admitted  as  a  fact  in  this  case,  that  the  firm 
of  Brander  &  Hubbard,  made  defendants  in  this  action, 
vi^  dissolved  in  July,  1860.     The  note  in  question  was 
not  only  indorsed,  but  was  made  after  the  dissolution  of 
that  firm,  and  was  indorsed  ^^  Brander  &;  Huhbard,  old 
firm  in  liquidation."     The  defendants'  firm  of  Brander  k 
Hubbard  was  succeeded  by  a  new  firm  composed  of  differ- 
ent parties,  and  of  an  entirely  different  character.     The 
testimony,  as  to  service  of  notice  of  non-payment,  was  all 
objected  to  on  the  trial,  and  admitted  over  the  defendants' 
objection  and  exception ;  but  even  if  properly  admitted, 
it  does  not  establish  service  of  such  notice,     (a.)  No  one 
testifies  to  having  delivered  the  notice.    Both  Guyol  and 
Camus  swear  that  it  was  done  by  some  one  else,  viz., 
Latham.    Neither  of  them  were  present,  or  witnessed  the 
delivery  of  the  notice,  and  they  do  not  testify  to   any 
sources  of  knowledge,  or  information   on   that   spbject 
(6.)  It  is  not  pretended  that  the  notice  of  non-payment 
was  delivered  to  the  defendants ;  but,  if  delivered  at  all, 
it  was  delivered  to  one  G.  Burke,  described  as  *^  agent  of 
the   liquidation."     There  is  no   evidence  that  this  *'6. 
Burke**  was   agent  of  the   defendants  for  any  purpose 
whatever — ^much  less  that  he  was  agent  for  the  purpose 
of  receiving  notice  of  protest,  or  non-payment  of  notes. 
It  does  not  in  any  way  appear,  nor  is  it  to  be  inferred,  that 
he  was  agent  to  receive  notice  of  protest,     (c.)  The  certifi- 
cate of  the  notary  is  no  evidence  of  anything  in  our  courts. 
It  is  made  evidence  in  Louisiana,  but  is  limited  in  effect 
as  evidence  to  the  courts  of  that  State.     The  statutes  of 
Louisiana  can  regulate  the  manner  of  protesting  notes  jemd 
giving  notices,  but  the  mode  of  proof  of  the  act  done  is 
regulated  by  the  law  of  the   State  where  it  is  offered. 
Louisiana  cannot  establish  a  rule  of  evidence  for  New 
York.     {Kirtlmd  v.  Warner,  2  Duer,  278.)     (d.)  Our  stat- 
ute  of  1833,  making  a  notary's  certificate  evidence  in  cer- 
tain cases,  has  no  application  to  notes  payable  out  of  this 
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State.  (Dutchess  Co.  Bank  v.  Ibhotson^  5  Denio^  110.  Bank 
of  Rochester  v.  Ghray^  2  EUlj  227.  Kirtland  v.  WanzeTy  2 
DueTy  278.) 

n.  There  was  no  liability  imposed  on  either  of  the  de- 
fefi:dants  by  the  indorsement  *'Brander  &  Hubbard,  old 
firm  in  liquidation.'*  At  the  time  of  the  making  and  in- 
dorsement of  the  note  there  was  no  such  firm  existing. 
And  the  presumption  is,  that  the  note  was  indorsed  for 
the  purpose  of  transferring  the  title,  and  not  of  incurring 
liability. 

Henry  E,  Howlandj  for  the  respondents. 

■ 

By  the  Courts  Cardozo,  J.  This  is  .a  plain  case.  The 
act  of  1865,  {Sess.  Laws  of  1865,  ch.  309,  p.  516,)  provides 
that  any  bill  of  exchange,  &c.,  which,  by  its  terms,  is  pay- 
able in  any  State  other  than  this,  may  be  presented  and 
protested,  and  notice  thereof  given  according  to  the  laws 
of  the  State  where  it  is  payable.  It  is  proven,  in  this  case, 
that  notaries  public,  in  New  Orleans,  are,  by  statute,  au- 
thorized to  appoint  one  or  more  deputies  to  assist  them 
in  making  protests  and  delivering  notices,  and  that  nota- 
ries are  required  to  keep  a  book  containing  a  record  of 
protests  made  by  them,  with  mention  of  the  notices  which 
they  shall  have  given  to  the  drawers,  or  indorsers,  together 
with  the  names  of  the  drawers,  or  indorsers,  the  dates  of 
the  notices,  and  the  manner  in  which  they  were  served,  &c. 

The  proof  in  this  case  is,  that  the  note  was  presented  by 
W.  G.  Latham,  who  was  a  deputy  appointed  by  Mr. 
Guyol,  a  notary.  It  is  also  shown  that  Latham  is  dead, 
and  that  the  record  of  the  demand  and  protest,  and  of  the 
manner  in  which,  and  the  persons  upon  whom,  no.tice  was 
served  is  an  original  entry  made  by,  and  in  the  handwrit- 
ing of  Latham,  acting  as  such  deputy.  The  memorandum, 
or  record  of  Latham,  was  competent  evidence.  {Q-awtry 
V.  Doane,  48  Barb,  148.) 
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There  was  proof  that  Burke  was  the  agent  of  the  firm 
of  Brander  k  Hubbard,  and  service  upon  him  v^as  aof- 
ficient 

The  judgment  should  be  affirmed. 

[First  Dbpabtmbitt,  6bkbiu.l  Term,  at  New  Toiic,  Jaouary  1,   1872. 
In^fra^om,  P.  J.,  and  Cardimo  and  Cf^,  0.  Bamardt  Justices.] 


•  •• 


LiSARNBD  V9.  BtBER. 

Although  it  is  now  well  settled  that  where  the  character  of  the  trasisBction 
dependa  upon  the  intent  of  a  party  to  a  contract,  it  is  competent,  when  that 
party  is  a  witness,  to  inquire  of  him  what  hia  intention  was,  the  rule  does 
not  apply  to  a  case  where  the  question  is  not  one  of  intent,  bat  whether 
the  witness  was  defrauded,  by  being  induced  to  execute  a  lease,  as  sorety 
for  the  tenant,  for  a  term  of  two  years,  instead  of  one,  as  he  supposed  it  to  be. 

In  such  a  case,  attaer  the  witness  has  testified  that  he  agreed  to  be  sorety  only 
for  one  year,  it  is  improper  to  ask  him  whether  he  would  hare  signed  as 
surety  if  he  had  known  that  by  the  lease,  as  drawn,  he  would  become  surety 
for  two  years. 

Where  a  defendant,  in  action  for  rent,  set  up  as  a  defence,  a  surrender  of  the 
premises^  and  acceptance  by  the  plaintiff,  and  the  evidence  showed  a  sor- 
render  on  the  30th  of  November ;  that  the  cause  of  action  for  that  quarter 
accrued  on  the  1st,  and  the  action  %vas  commenced  on  the  6th,  oi  the  same 
month ;  Seld  that  there  having  been  no  surrender  before  the  suit  was  com- 
menced, that  defense  was  not  admissible,  under  the  answer. 

]'N  October,  1865,  Eliza  J.  Howland  agreed  to  lease  of  the 
.  plaintiff,  No.  200  Madison  avenue,  in  the  city  of  New 
York,  furnished,  to  be  used  as  a  boarding  house  for  one 
year,  at  f  10,000  per  annum,  payable  quarterly  in  advance, 
to  commence  November  1,  1865;  and  the  defendant 
agreed  with  her  and  the  plaintiff  to  be  security  for  said 
rent  for  said  one  year.  This  agreement  was  to  be  reduced 
to  writing  for  execution  by  the  parties,  by  the  plaintifi^ 
and  he  had  the  same  done,  and  presented  the  papers  to 
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the  parties  separately,  by  his  agent,  Thotnaa  H.  Learned. 
On  presenting  the  lease  to  Miss  Howlaod,  it  proved  to  be 
for  two  years  instead  of  one.  She  objected  to  signing  the 
same,  as  appears  from  the  testimony,  for  the  reason  that 
the  lease  was  to  be  for  one  year  instead  of  two,  and  the 
defendant  was  to  be  security  for  only  one  year;  but 
on  the  said  agent  stating  that  the  plaintiff  would  cor- 
rect the  lease  and  make  it  all  rights  Miss  Howland  did 
sign  the  same.  That  said  agent  then  went  to  the  defend- 
ant and  presented  a  counterpart  of  the  lease,  or  undertake 
ing  on  his  part,  and  asked  him  to  sign  it,  when  the  defendant 
said :  ^'  I  suppose  this  is  all  right,  and  the  lease  is  for  one 
year,  with  the  privilege  of  two.  I  am  willing  to  be 
responsible  for  Miss  Howland  for  one  year."  The  agent 
replied,  the  paper  he  presented  the  defendant  to  sign,  was 
an  instrument  by  which  he,  the  defendant,  became  secu- 
rity for  one  year  for  said  rent,  and  thereupon  the  defend-' 
ant,  without  reading  it,  signed  the  same,  supposing  it  was 
an  agreement  to  be  such  security  for  one  year  only.  The 
defendant  first  learned  he  had  signed  a  paper  becoming 
security  for  two  years,  when  this  action  was  commenced. 
It  was  claimed  by  the  defendant,  that  the  plaintiff^  at  the 
time  he  leased  the  house  to  Miss  Howland,  represented 
the  same  to  be  in  good  repair  as  to  house  and  furniture, 
&C.J  and  suitable,  in  all  respects,  for  a  first-class  boarding 
house.  The  defendant  claimed  that  the  premises  proved 
to  be  very  much  out  of  repair ;  and  the  roof,  after  Mias 
Howland  had  occupied  the  premises  six  months,  gave  out, 
and  leaked  so  badly  that  the  upper  floor  of  the  house  could 
not  be  used  at  all,  and  the  leased  property  became  and 
was  untenantable  and  useless  for  a  boarding  house  or  any 
other  purpose.  The  plaintiff  was  called  upon  to  fix  the 
roof  and  put  the  house  in  repair,  in  July,  1866,  and 
promised,  but  neglected  so  to  do ;  and  on  the  30th  day  of 
November,  1866,  Miss  Howland  delivered  the  keys  of  the 
house  to  the  plaintifi^  and  surrendered  the  premises,  and 
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the  defendant  claimed  that  thereupon  the  lease  became 
void.  The  plaintiff  commenced  this  action  to  recover  two 
quarters'  rent,  one  due,  by  the  terms  of  the  lease,  August  1, 
1866,  and  the  other,  November  1,  1866,  and  asked  for 
judgment  for  $5000,  and  interest  on  $2500  thereof,  from 
August  1,  1866,  and  on  the  balance,  from  November  1, 
1866. 

The  defendant,  in  his  answer,  alleged,  among  other 
things,  that  the  agreement  made  by  Miss  Howland  was 
for  a  hiring  of  the  premises  for  one  year,  with  the  privilege 
of  keeping  the  same  for  the  second  year,  at  her  option,  on 
the  same  terms.  That  the  plaintiff  put,  or  caused  to  be 
put,  said  lease  and  agreement  in  writing,  as  he  pretended, 
and  brought  the  same,  by  himself  or  his  agent,  to  said 
Eliza,  when  she  found  said  lease  was  for  two  years  instead 
of  one,  with  the  privilege  of  another.  That  thereupon 
said  Eliza  refused  and  declined  to  sign  the  same,  on  the 
ground  that  the  same  was  incorrect,  and  not  according  to 
agreement;  and  that  thereupon  the  plaintiff,  or  his  said 
agent,  with  the  intent  of  deceiving  and  defrauding  the 
said  Eliza,  fraudulently  and  falsely  represented  to  her  that 
said  lease  should,  without  delay,  be  changed  to  a  lease  for 
one  year,  with  a  privilege  for  the  second  year,  as  agreed, 
and  did  thereby  procure  the  signature  of  the  said  Eliza  to 
the  lease  named  in  the  complaint,  by  fraud,  false  represen- 
tation and  deceit,  and  did  not  afterwards  alter  or  change 
the  same,  as  was  represented  should  be  done,  but  o!i  the 
contrary,  refused  so  to  do;  and  that  said  lease  having 
been  so  obtained  by  fraud,  deceit  and  false  representations, 
was  absolutely  void,  and  no  action  could  be  maintained 
thereon  for  the  recovery  of  any  rent  named  therein.  He 
further  alleged  that  after  the  execution  of  the  lease  in  the 
complaint  mentioned,  by  means  of  the  said  fraudulent 
representations  of  the  plaintiff  or  his  agent,  the  plaintiff 
or  his  agent  presented  the  same  to  the  defendant,  with 
an  instrument  in  writing  annexed,  for  him  to  sign ;  that 
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the  plaintiff,  or  his  said  agent,  then  falsely  and  fraud- 
ulently represented  to  the  defendant,  that  said  lease  was 
for  one  year  only,  with  the  privilege  to  said  Eliza  to  take 
the  said  building,  furniture,  &c.,  for  a  second  year,  and 
that  said  Eliza  had  signed  the  same,  and  that  the  agree- 
ment then  presented  for  the  defendant  to  sign  was  an  in- 
strument by  which  he  became  responsible  that  said  Eliza 
should  pay  said  rent  for  one  year  only,  to  wit,  the  first 
year;  that  the  defendant  thereupon  stated  to  said  plaintiff, 
or  his  agent,  that  he  then  had  no  time  to  read  said  lease 
or  writing;  that  said  plaintiff,  or  his  agent,  thereupon 
falsely  and  fraudulently  represented  to  him  that  said  lease 
and  paper  were  correct,  and  as  represented,  and  was  only 
security  for  rent  for  the  first  year;  that  the  defendant  then, 
without  reading  said  lease  or  paper,  and  believing  it  to  be 
an  agreement  by  which  he  became  responsible  that  said 
Eliza  should  pay  the  rent  for  the  first  year,  and  for  one 
year  only,  and  believing  said  representations  to  be  true, 
and  relying  solely  upon  them,  signed  the  writing  or  in- 
strument set  forth,  or  intended  to  be  set  forth  in  the  com- 
plaint; that  all  and  each  of  said  representations  so  made 
to  the  defendant  were  false,  and  falsely  and  fraudulently 
made,  and  with  the  intent  to  deceive  and  defraud  the  de- 
fendant, and  that  by  reason  thereof  he,  the  defendant,  was 
deceived,  and  fraudulently  induced  to  sign  and  deliver 
said  alleged  writing  or  instrument,  and  that  the  same  was 
fraudulently  obtained  and  void,  for  any  and  all  purposes, 
and  no  action  could  be  maintained  thereon. 

On  the  trial,  the  jury,  after  the  charge  of  tlie  court, 
rendered  a  verdict  as  follows :  "  fbe  jury  find  for  the 
plaintift"  the  whole  amount,  $6227,  less  $700  damages  by 
Miss  Howland ;"  and  also  found  verbally  on  certain  ques- 
tions submitted  to  them  by  the  court. 

The  court  then  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  $5527. 
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The  defendant  appealed  from  the  judgment  entered  on 
the  verdict 

JET.  A,  Neleofiy  for  the  appellant. 

t  ' 

A.  M.  BtffehtOy  for  the  respondent. 

By  the  Courts  Ingraham,  P.  J.  The  evidence  showed 
that  the  roof  of  the  house  leaked  so  badly  that  the  boarders 
moved  from  the  rooms,  and  they  had  to  use  tubs  to  pre- 
vent the  water  from  going  into  the  second  story.  The  sur- 
render which  the  defendant  relied  on  was,  as  stated  in  the 
answer,  a  surrender  of  the  premises,  and  acceptance  by 
the  plaintiff,  and  by  the  evidence,  a  surrender  of  the  keys 
on  the  30th  of  November,  1866. 

By  the  answer  no  other  surrender  was  set  up  than  a 
surrender  by  the  tenant,  and  acceptance  by  the  landlord. 
On  that  issue,  the  jury  have  found  for  the  plaintiff.  The 
defendant  askdd  the  court  to  charge  that  if  there  was  a 
surrender  on  the  30th  of  November,  .the  lease  became 
canceled,  and  of  no  effect.  This  request  was  too  broad, 
even  if  such  a  defense  could  be  set  up,  under  the  answer. 
The  lease  did  not  become  canceled.  It  ceased  only  from 
the  day  of  surrender.  The  cause  of  action  for  that  quar- 
ter accrued  on  the  1st  of  November  preceding,  and  the 
action  was  commenced  on  the  6th  of  November.  There 
was,  therefore,  no  such  defense  existing  at  the  commence- 
ment of  the  suit,  or  properly  admissible,  under  the  an- 
swer. The  refusal  to  charge  on  that  point,  as  requested, 
was  therefore  not  error. 

The  finding  of  the  jury  upon  the  question  of  accept- 
ance by  the  landlord,  was  upon  contradictory  evidence, 
and  not  so  clearly  against  the  weight  of  evidence  as  to 
justify  any  interference  with  it. 

The  only  remaining  question  is,  as  to  the  exclusion  of 
the  question  put  to  the  defendant,  whether  he  would  have 
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signed  as  surety  if  he  had  known  that  by  it  he  became 
surety  for  two  years.  Upon  the  charge  of  fraud  in  obtain- 
ing the  defendant's  signature,  the  jury  have  also  found 
for  the  plaintiff,  and  the  verdict  on  that  finding,  also,  can- 
not be  disturbed,  unless  the  question  excluded  should 
have  been  admitted.  This  question  is  not  one  of  intent. 
There  are  cases  where  it  has  been  held  that  the  intent  of 
a  party  may  be  shown.  Such  was  the  case  of  Thurston  v. 
Cornell,  (38  N.  T.  281,  286,)  where  a  party  was  allowed  to 
show  what  was  her  intent  in  reserving  a  s\im  of  money  on 
making  a  loan,  and  that  it  was  for  some  other  purpose 
than  interest  The  rule  is  thus  stated  to  be :  '^  Where 
the  character  of  the  transaction  depends  upon  the  intent 
of  the  party,  it  is  competent  to  inquire  of  him  what  his 
intention  was." 

In  Seymour  v.  Wilson^  (14  N.  Y,  567,)  it  was  held  pjoper 
to  inquire  of  a  witness  whether  his  intention,  in  making 
an  assignment,  was  to  delay  or  defraud  his  creditors. 
And  in  Thorn  v.  ffelmer,  2  Keye%,  27,)  the  question  whether 
he  believed  certain  representations  by  which  he  alleged 
he  was  defrauded. 

The  question  in  this  case  is  not  one  of  intent.    It  was 

whether  the  witness  had  been  defrauded.     On  this  point, 

all  the  testimony  had  been  admitted,  and  it  was  not  proper 

to  ask  the  witness  what  he  would  have  done  under  other 

circumstances.     He  did  testify  that  he  agreed  to  be  surety 

only  for  one  year.     If  that  was  believed,  it  disposed  of 

the  question.    If  it  was  not,  it  was  immaterial  whether 

he  would  have  been  siirety  for  two  years,  or  not. 
The  judgment  should  be  affirmed. 

[First  Dbpabtmbitt,  General  Tebx,  at  New  York,  January,  1,  1872. 
Jngraham^  P.  J.,  and  Cardoeo  and  (?m.  G,  Samard,  Justices. 
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Lawton  and  others  V8,  Kbil  and  others. 

On  ail  executory  contract,  by  parol,  for  the  sale  of  corn,  sound  com  is  to  be 

.  delivered,  and  if  that  which  is  delivered  is  not  sound,  the  purchasers  are 
not  bound  to  accept.  If,  after  delivery,  it  is  found  to  be  unsound,  they  may 
return  the  com  and  refuse  to  complete  the  contract 

Such  a  contract,  until  perfomiance,  is  void  by  the  statute  of  frauds.  Neither 
party  is  bound  to  complete  it. 

But  the  parties  are  at  liberty  to  ratify  the  agreement  by  performance ;  and  the 
delivery  of  the  property,  or  the  payment  of  the  money,  under  the  contract, 
will  operate  to  make  valid  a  contract  which  otherwise  could  not  be  enforced. 

Such  ratification  is  not  a  new  contract.  It  only  makes  valid  and  confirms  the 
parol  agreetnent,  which  thereupon  becomes  an  agreement  valid  and  binding 
on  both  parties,  to  be  enforced  and  carried  out  according  to  the  original 
terms. 

Where  the  sale  is  of  a  specific  article  in  possession  of  the  vendor,  the  repre- 
sentation may  amount  to  a  warranty ;  but  if  it  is  merely  to  sell  a  quantity 
of  any  goods  which  are  to  be  sound  in  quality,  the  remedy  of  the  purchaser 
is  to  refuse  to  accept  on  delivery,  or,  if  he  discovers  the  defect  afterwards, 
to  rescind  the  contract  and  return  the  goods. 

Where  the  vendor  of  corn  had  not  the  com  in  his  possession ;  but  had  pur- 
chased it  from  some  other  person  as  sound  com,  and  he  so  stated  to  the 
purchaser,  adding  that  he  would  sell  it  as  such ;  Seld  that  this  was  nothing 
more  than  a  mere  representation,  and  was  not  a  warranty. 

That  the  purchaser,  on  discovering  that  the  com  was  damaged,  could  have 
refused  acceptance ;  or,  if  he  had  no  opportunity  to  examine  it,  before  ship- 
ment, could  have  notified  the  party,  before  sale,  and  thereby  protected  hun- 
self  from  loss. 

APPEAL  by  the  plaintiffs  from  a  judgment  ordered  on 
the  trial,  at  the  circuit,  dismissing  the  complaint 
At  the  times  mentioned  in  the  complaint,  the  plaintiffs 
were  copartners,  residing  and  doing  business  in  Macon, 
Georgia,  and  the  defendants  were  copartners,  doing  busi- 
ness at  Smith  Grove,  Kentucky.  In  April,  1867,  the  de- 
fendants agreed,  under  a  verbal  cantract,  to  sell  to  the 
plaintiffs  1500  bushels  of  sound  white  corn.  The  com 
was  to  be  delivered  at  the  railroad  station  at  Smith  Grove, 
Kentucky,  and  was  to  be  paid  for  when  delivered.  The 
corn  was  delivered  and  paid  for  according  to  contract.  A 
portion  of  it  went  through  to  Macon,  and  was  received  by 
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the  plaintiffs,  it  was  claimed,  in  a  damaged  condition,  but 
no  testimony,  whatever,  was  given  as  to  the  actual  condi- 
tion of  this  portion  of  the  corn,  or  the  damage  sustained 
thereon.  It  was  claimed  by  the  plaintiffs  that  a  portion  of 
the  corn"  was  sold  at  Nashville,  en  route  for  Macon,  as 
damaged  corn.  No  notice  was  ever  given  to  the  defend- 
ants of  such  sale,  nor  of  the  time  and  place  of  conducting 
the  same,  nor  was  any  offer  ever  made  by  them  to  return 
the  same  to  the  defendants. 

The  plaintiffs  brought  this  action  to  recover  damages 
alleged  to  have  been  sustained  by  them,  by  reason  of  the 
unsound  condition  of  the  corn  so  sold. 

The  justice  before  whom  the  action  was  tried,  when 
the  plaintiffs  rested  their  case,  upon  motion  of  the  defend- 
ants' counsel,  ordered  a  nonsuit,  upon  the  ground  that 
the  evidence  showed  an  executory  sale  of  corn ;  that  no 
warranty  could  be  deduced  from  the  evidence,  and  that 
therefore  no  recovery  could  be  had  without  showing  an 
offer  on  the  part  of  the  plaintiffs  to  return  the  corn,  or  a 
notice  to  the  defendants  of  the  time  and  place  of  sale  of 
the  same. 

James  A,  Seamany  for  the  appellants. 

I.  The  evidence  is  to  be  looked  at  in  the  light  most 
favorable  to  the  plaintiffs,  because,  if  there  be  found  any 
evidence  of  a  valid  warranty  on  the  part  of  the  defend- 
ants, the  judge  erred  in  dismissing  the  complaint,  and 
should  have  sent  the  case  to  the  jury.  * 

n.  If  there  was  such  valid  warranty  on  the  part  of  the 
defendants,  the  right  of  damages  existed  at  the  very  mo- 
ment when  the  contract  was  completed,  and  no  offer  to 
return,  and  no  notice  of  sale  was  necessary.  {Voarheesv. 
Earl,  2  Eill,  288.  Car}/  v.  Gruman,  4  id.  625.  MuUer  v. 
Eno,  14  K  F.  597.)   ' 

III.  There  was  evidence  to  go  to  the  jury  of  an  ex- 
ecuted contract.     1.  The  evidence  of  the  witness,  the  de- 
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fendant  Sector,  ehowB  an  executed,  and  not  an  executory 
contract.    The  agreement  at  Bowling  Green,  as  showu  by 
him,  was  for  the  Bale  of  1500  bashel'B  of  com,  in   bags, 
purchased  by  him  that  morning,  and  then  at  Smith  Grove, 
for  the  price  of  90  cents  a  bushel.    It  was  not  to  sell  1500 
bushels  of  sound  corn,  but  the  1500  bushels  specifically 
designated.    This  agreement,  at  common  law,  would  have 
vested  the  title  in  the  plaintiffs^  and  the  defendants  would 
have  had  nothing  to  perform,  in  relation  to  the  contract, 
but  to  deliver  possession  upon  payment.    (  Vincent  v.  Ger- 
mondy  11  John,  283.     Joyce  v.  Adams^  4  Seld.  296,  and  easei 
cited,    Kimherly  v.  Patching  19  N,  T,  330.    1  Pare,  an  GonL 
435,  and  note  b.    2  Kent  Com.  492,  n.   1,  Uth  ed.     Noy'9 
MaxifMy  88.     Shep.  Touch,  224.)     2.  But  the  agreement, 
though  good  at  common  law,  was  void  by  the  statute  of 
frauds.    When  the  conversation  between  Rector  and  Law- 
ton  closed,  there  was  in  existence  no  contract  that  the  Iaw 
would  recognize.     But  the  terms    of  their   attempted, 
though  void,  agreement  remained  as  propositions  settled, 
and  according  to  which  the  parties  respectively  were  to 
buy  and  feell,  until  they  were  finally  carried  out  by  de- 
livery of  the  goods  and  payment  of  the  price.     Until  that 
payment  and   delivery  there  was  no  existing  contract 
"When  the  payment  and  delivery  took  place,  there  was  a 
contract — ^au  execiUed  contract — and  there  never  was  any 
other.     This  contract  was  a  fulfillment  of  the  terms  in- 
volved in  the  conversation   of  Lawton  and  Rector,  and 
among  those  terms  was  the  warranty.    There  was,  then, 
when  the  corn  was  delivered,  and  the  price  paid,  an  ex- 
ecuted contract,  containing  a  warranty.     (Sprague  v.  Blake^ 
20  Wend.  61.    Foot  v.  BentUy,  44  N.  T,  166.) 

rV.  There  was,  in  the  case,  evidence  of  a  warranty. 
1.  The  declaration  of  the  defendant  Rector,  testified  to 
by  himself,  that  when  asked  by  the  plaintiff  about  the 
quality  of  the  corn,  he  answered  that  he  ^'  had  bought  it 
as  sound  com,  and  would  sell  it  to  him  as  such,"  was  a 
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warranty  of  soundness.  2.  It  was  not  an  undertaking 
that  he  would  deliver  1500  bushels  of  sound  corn,  but  that 
the  designated  lot,  not  then  present  for  examination,  was 
sound. ,  3.  The  representations  and  undertaking  of  the 
defendant  Sector  come  fully  within  the  definition  of  a 
warranty,  as  laid  down  ih  the  leading  cases,  namely,  any 
representation  made  by  the  vendor,  of  the  state  of  the 
thing  sold,  at  the  time  of  the  sale,  as  an  inducement  to 
buy,  and  relied  on  by  the  purchaser  in  purchasing.  {Chap- 
man V.  Murchy  19  John.  290.  Oookv.  Mosehj/^  13  Wend.  277. 
Boberts  v,  Morgan,  2  Cotoen,  438.  Whitney  v.  Sutton,  10 
Wend.  412.) 

Y.  The  amount  agreed  upon  between  Bector  and  Law* 
ton  was  paid  by  the  plaintiff's  agent  a  few  days  after  the 
arrangement  between  the  principals,  without  abatement 
of  price,  and  without  any  instructions  or  authority  to  thd 
agent  to  modify  the  terms  of  the  agreement,  aod  without 
any  such  modification.  Therefore,  the  warranty  included 
in  the  bargain,  as  originally  made,  certainly  entered  into 
the  contract  as  finally  executed  and  consummated. 

H.  O.  Van  Vont,  for  the  respondents. 

I.  The  evidence  shows  that  the  sale  of  com,  upon  which 
this  action  was  brought,  was  an  executory  sale.  William 
J.  Lawton,  one  of  the  plaintiffs,  testifies  directly  to  the 
point :  «  The  contract  referred  to  was  made  in  the  spring 
of  the  year  1867,  and  was  for  1500  bushels  of  sound  white 
corn.  The  said  contract  was  not  in  writing.  The  terms 
of  the  contract  were  about  these :  Mr.  Keil  agreed  with 
witness  to  deliver  1600  bushels  of  sound  white  corn,  on 
the  Louisville  and  Nashville  railroad,  at  Smith  Grove,  at 
ninety  cents  per  bushel.  The  contract  referred  to  was 
made  between  the  10th  and  16th  of  April,  in  the  year 
1867,  The  corn  was  to  be  delivered  in  sacks,  in  mer- 
chantable order.  The  payment  was  to  be  made  by  Messrs. 
Hall  &  Long,  at  Louisville,  Kentucky.    The  payment  was 
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to  be  made  upon  the  delivery  to  them  of  the  invoice  bill 
of  lading,  or  railroad  receipt,  at  Louisville,  Kentucky." 
The  only  other  testimony,  in  regard  to  the  terms  of  the 
contract,  is  found  in  the  testimony  of  James  Rector,  as 
follows :  '*  The  delivery  was  to  be  made  in  cars  at  that 
point  (Smith  Grove ;)  no  certairi  date  for  delivery,  except 
the  time  of  payment,  was  made.  *  *  *  We  were  at  a 
depot  waiting  for  a  train  when  Lawton  asked  me  if  I 
knew  of  any  corn  for  sale,  I  replied  I  had  bought  1900 
bushels  of  Rasdale,  at  Smith  Grove  station,  that  moiiiing, 
that  I  would  sell.  Lawton  asked  me  what  I  would  take 
for  it,  and  I  replied,  ninety  cents  per  bushel.  Lawton 
asked  me  about  the  quality  of  the  corn.  I  told  him  I  had 
bought  it  as  sound  corn,  and  would  sell  it  to  him  as  such. 
He  then  said  he  would  take  it,  to  be  delivered  on  the  cars 
at  Smith  Grove.'* 

It  is  submitted  that  this  testimony — all  there  is  in  the 
case  concerning  the  terms  of  the  contract— clearly  shows 
that  this  was  an  executory  contract.  No  part  of  the  com 
was,  at  that  time,  delivered.  No  payment  was  made. 
1500  bushels  of  sound  white  corn  were  to  be  delivered 
at  a  future  time,  and  paid  for  when  delivered,  and  the 
delivery  of  any  1500  bushels  of  sound  white  corn  would 
have  satisfied  the  contract,  according  to  the  plaintiffs'  own 
testimony. 

II.  The  contract  being  executory,  and  the  corn  having 
been  delivered  and  accepted  under  it,  no  action  will  lie 
for  damages,  on  the  ground  that  the  corn  was  unsound 
when  delivered,  unless  the  corn  be  returned,  or  an  offer 
to  return  be  made.  '^  In  cases  of  executory  contracts  for 
the  sale  and  delivery  of  personal  property,  the  remedy  of 
the  vendee  to  recover  damages,  on  the  ground  that  the 
article  furnished  does  not  correspond  with  the  contract, 
does  not  survive  the  acceptance  of  the  property  by  the 
vendee,  after  opportunity  to  ascertain  the  defect,  unless 
notice  has  been  given  to  the  vendor,  or  the  vendee  offeA 
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to  return  the  property.  The  retention  of  the  property  by 
the  purchaser  is  an  admission,  on  his  part,  that  the  con- 
tract has  been  performed.  A  vendee  is  not  bound  to 
receive  and  pay  for  a  thing  that  he  has  not  agreed  to  pur- 
chase, but  if  the  article  delivered  is  found,  on  examina- 
tion, to  be  unsound,  or  not  to  answer  the  order  given  for 
it,  he  must  immediately  return  it  to  the  vendor,  or  give 
him  notice  to  take  it  back,  or  he  will  be  presumed  to  have 
acquiesced  in  its  quality.  He  cannot  accept  the  delivery 
of  the  property  under  the  contract,  retain  it  after  having 
had  an  opportunity  of  ascertaining  its  quality,  and  recover 
damages  if  it  be  not  of  the  quality  or  description  called 
for  by  the  contract."  (Seed  v.  Randall^  29  N,  Y.  358,  and 
eases  there  cited,  Pomeroy  v.  Shaw,  2  Daly,  267,  since  af- 
firmed in  the  Court  of  Appeals  ;  not  yet  reported.) 

ni.  This  principle  applies  equally,  whether  the  prop- 
erty contracted  to  be  sold  be  or  be  not  in  esse  at  the  time 
of  making  the  contract.  In  Heed  v.  Randall,  (supra,)  the 
property  was  not  in  esse  ;  in  Sprague  v.  Blake,  (20  Wend. 
64,)  the  property  was  in  esse.  The  same  principle  was 
applied,  and  there  does  not  appear  to  be  any  ground  for 
making  a  distinction. 

IV.  If  it  be  considered  that  there  was,  in  this  case,  an 
executory  contract  for  the  sale  of  a.  specific  quantity  of 
corn,  the  same  principle  applies.  In  Sprague  v.  Blake, 
(20  Wend.  64,)  there  was  a  contract  for  the  sale  of  a  spe- 
cific crop  of  wheat  in  esse,  and  it  was  held  that,  *'  although, 
by  the  terms  of  a  contract,  an  article  agreed  to  be  delivered 
is  to  be  of  a  merchantable  quality,  still,  if  an  inferior  arti- 
cle be  delivered  and  accepted,  the  purchaser,  when  called 
upon  for  payment,  is  not  entitled  to  a  reduction  from  the 
contract  price  on  the  ground  of  the  inferior  quality  of  the 
article.  He  must  refuse  to  accept  it;  or  if* its  inferiority 
be  subsequently  discovered,  he  must  return  it,  or  require 
it  to  be  taken  back.'*  Here  the  com  was  accepted  by  the 
plain tifi^'s  agents,  and  sold  by  them.    The  defendants'  oop<* 
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trol  over  it  ceased  upon  delivery  at  the  railroad  station  at 
Smith  Grove,  in  accordance  with  the  plaintiffs'  directions. 

V.  This  action  is  upon  a  breach  of  contract,  and  not 
upon  a  breach  of  warranty ;  and  the  rules  of  law,  by  which 
the  rights  of  parties  in  respect  to  warranties  are  regulated, 
are  inapplicable.  For  there  is  no  evidence  in  this  case 
from  which  a  warranty  can  be  deduced.  The  contract 
called  for  1500  bushels  of  sound  white  corn.  It  was  not 
claimed  that  the  corn  was  not  of  the  kind  contracted  foF ; 
fault  is  found  with  its  quality.  If  the  contract  had  merely 
been  for  1500  bushels  of  corn,  the  law  would  have  implied 
that  it  should  be  sound  ;  hence  the  superadding  the  word 
"  sound  "  only  adds  what  the  law  would  have  implied,  and 
does  not  change  the  nature  of  the  contract,  or  extent  of 
the  obligation,  or  the  remedy  upon  it.  {HargoxM  v.  Stone, 
1  Seld.  73.  Hamilton  v.  Ganyard,  34  Barb.  204.  Sprague 
V.  Blahe,  20  Wend.  64.     Reed  v.  Bandall,  19  N.  Y.  358.) 

VL  If  the  propositions  already  laid  down  be  correct, 
all  the  exceptions  of  the  plaintiffs  are  immaterial ;  for  even 
if  well  taken,  the  result  could  not  have  been  affected  by 
the  decision  of  the  justice;  but  it  is  submitted  that  the 
exceptions  were  not  well  taken. 

Vn.  The  nonsuit  was  correct,  upon  the  grounds  stated 
by  the  justice,  and  the  judgment  entered  thereon  should 
be  affirmed. 

By  the  Courts  Ingraham,  P.  J.  The  parol  contract,  when 
made,  was  an  executory  contract,  for  the  sale  of  corn. 
On  performance,  sound  corn  was  to  be  delivered,  and  if 
not  sound  the  defendants  were  not  bound  to  accept ;  and 
if,  after  delivery,  it  was  found  to  be  unsound,  they  could 
return  the  corn  and  refuse  to  complete  the  contract  This 
contract,  until  performance,  was  void  by  the  statute  of 
frauds.  Neither  party  was  bound  to  complete  the  con- 
tract. The  parties  were  at  liberty  to  ratify  the  agreement 
by  performance ;  and  the  delivery  of  the  property,  or  the 
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payment  of  the  money  under  the  contcaet,  operated  to 
ratify  and  make  valid  a  contract  which,  otherwise  could 
not  be  enforced.  This  ratification  was  no  new  contract 
It  only  made  valid  and  confirmed  the  parol  agreement, 
which  thereupon  became  a  valid  and  binding  agreement 
on  both  parties,  to  be  enforced  and  carried  out  according 
to  the  original  terms.  (20  Wend,  61,  63.)  The  real  ques- 
tion then  is,  whether  an  executory  contract  for  the  sale 
of  grain,  in  which  the  vendor  agrees  to  sell  the  grain  as 
sound,  contains  a  warranty,  or  a  mere  representation. 
The  rule  in  such  cases  is  well  explained  by  Daniels,  J.,  in 
Rust  V.  Eckler,  (41  N.  T.  488,  491.)  He  says :  "  The  sale 
was  of  the  defendant's  dairy  of  cheese,  which,  at  that 
time,  consisted  of  an  ascertained  and  definite  collection 
of  cheese,  and  it  was  as  to  these  that  the  evidence  tended 
to  show  a  warranty.  This  circumstance  distinguishes  the 
present  from  those  cases  in  Which  the  actions  were  brought 
for  the  breach  of  executory  contracts  for  the  future  sale 
and  delivery  of  personal  property.  In  the  latter  class  of 
cases,  any  articles  of  the  quality  contracted  for  will  answer 
the  requirements  of  the  contract.  And  for  that  reason,  it 
has  been  held  that  the  party  receiving  the  property  waives 
his  right  to  insist  that  the  article  is  inferior  in  quality 
to  that  which,  by  the  terms  of  the  agreement,  he  was 
entitled  to  receive,  when  he  accepts  and  retains  the  prop- 
erty. In  the  one  instance,  the  seller  agrees  to  deliver  to 
the  buyer  articles  of  a  particular  quality,  while  in  the 
other,  the  agreement  is,  that  the  particular  article  actually 
delivered  possesses  the  quality  stipulated  for.  The  con- 
tract, in  the  latter,  relates  to  the  specific  article  delivered, 
forming  the  identical  subject  of  the  agreement.  And  if  it 
proves  to  be  unperformed,  the  right  of  the  buyer  to  main- 
tain an  action  upon  it  for  the  recovery  of  the  damages 
sustained  by  the  breach,  is  not  lost  by  the  circumstance 
that  he  ma}'  have  received  and  retained  the  article  sold." 
In  Hart  v.  Wright,  (17  Wend.  267,)  after  reviewing  the 
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cases  in  regard  ,to  implied  warranties,  Cowen,  J.,  says: 
"  A  contract  to  deliver  goods,  generally,  of  a  certain  de- 
scription is  another  matter.  There  the  contract  is  execu- 
tory, and  the  vendee  may  take  his  ground  on  a  defective 
article  being  tendered.  He  has  doubtless  a  right  to  insist 
that  it  shall  be  merchantable  ;  and  if  it  prove  not  to  be  so, 
after  he  shall  have  taken  reasonable  time  to  inspect  it,  he 
may  return  it."  •  In  Sprague  v.  Blake^  (20  Wend,  61,  64,) 
Cowen,  J.,  says :  "  The  wheat,  by  the  terms  of  the  agree- 
ment, was  to  be  merchantable.  This  is  understood  of 
every  such  contract,  even  without  express  terms,  when  it 
is  executory.  When  the  party  comes  to  deliver  an  inferior 
article^  then  is  the  time  for  the  vendee  to  refuse,  or  at 
least,  as  soon  as  he  dissevers  what  the  quality  of  the  article 
is,  and  oflfers  to  return  it.  When  it  is  fully  accepted,  a 
new  rule  of  construction  arises.  The  executory  contract 
is  performed ;  no  action  lies  upon  that ;  no  defense,  there- 
fore^ can  be  based  upon  it ;  but  either  must  go  upon  au 
actual  sale  and  delivery.  The  acceptance  is  an  assent  that 
the  terms  of  the  executory  contract  were  fulfilled/' 

From  these  cases  the  rule  may  be  said  to  be,  that  where 
the  sale  is  of  a  specific  article  in  possession  of  the  vendor, 
the  representation  may  amount  to  a  warranty ;  but  .if  it  is 
merely  to  sell  a  quantity  of  any  goods,  which  are  to  be 
sound  in  quality,  the  remedy  of  the  purchaser  is  to  refuse  ^ 

to  accept  on  delivery,  or,  if  he  discovers  the  defect  after- 
wards, to  rescind  the  contract  and  return  the  piods.  The 
application  of  this  rule  to  the  present  case  shows  that  the 
decision  was  correct.  The  vendor  had  not  the  property 
in  possession;  he  had  purchased  it  from  some  other  per- 
son as  sound  corn  ;  he  so  stated  to  the  vendee,  and  added, 
he  would  sell  it  as  such.  I  think  this  was  nothing  but  a 
mere  representation  of  his  belief,  and  was  not  a  warranty, 
within  the  cases  referred  ta  The  purchaser  could  have 
refused  acceptance ;  or,  if  he  had  no  opportunity  to  ex- 
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amine  it  before  shipment,  could  have  notified  the  party 
before  sale,  and  thereby  protected  himself  from  loss. 

Unless  there  was^a  warranty  praved,  there  was  no  cause 
of  action  shown,  and  the  ruling  at  the  circuit  was  correct. 

Judgment  affirmed. 

[First  Dbpabtxent,  Genbbal  Tbbx,  at  New  York,  January  1,   1872. 
Ingrdham^  P.  J.,  and  Cardozo  and  Oeo.  O.  £amard,  Justices.] 


Hewitt  and  others  vs.  Miller  and  others. 

A  mere  negotiation,  between  the  parties  to  a  contract,  for  an  amicable  settle- 
ment of  a  disputed  claim  for  damages,  on  account  of  the  breach  thereof, 
will  not  have  the  effect,  in  the  absence  of  any  agreement  on  the  subject,  to 
alter,  or  postpone,  the  legal  rights  of  the  parties  as  they  existed  when  the 
breach  took  place. 

Upon  the  breach,  by  the  purchaser,  of  a  contract  to  take  the  property  sold  to 
him,  and  to  pay  a  stipulated  price  therefor,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the  value  of  the  property  at  the 
time  of  the  breach. 

APPEAL,  by  the  defendants,  from  a  judgment  entered 
on  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  a  refusal, 
by  the  defendants,  to  perform  a  contract. 

The  complaint  alleges  that  the  defendants,  on  the  6th 
of  January,  1866,  entered  into  an  agreement  to  purchase 
of  the  plaintiflfe,  and  pay  for,  five  hundred  barrels  of  oil,  to 
be  delivered  at  the  yard,  and  to  lighter.  That  on  the  9th, 
while  the  plaintifls  were  entitled  to  performance  of  the 
contract,  the  defendants  notified  the  plaintiffs  that  they 
would  not  perform,  nor  receive  performance,  and  persisted 
in  their  refusal.  That  in  consequence  of  such  refusal  the 
plaintiffs  sustained  damages,  &c. 
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The  answer  admitted  the  making  of  the  contract,  but 
put  in  iBSue  the  oth^  allegations  of  tbe  coniplaint     For  a 
second  defense  the  defendants  alleged,  that  at  the  time 
of  making  the  agreement  the  plaintiffs  had  only  one  hun- 
dred and  twenty-eight  barrels  of  oil,  and  had  not  delivered, 
and  could  not  deliver,  the  balance,  and  that  the  plaintiffs 
did  not  tender  the  oil.    For  a  third  defense  they  set  forth 
a  contract  between  them  and  one  Christie,  and  alleged 
that  they  wanted  the  plaintiffs'  oil  to  fill  that  contract,  and 
that  the  plaintiffs  falsely  and   fraudulently  represented 
that  they  had  oil  suitable  to  fill  it,  &c.    For  a  fourth  de- 
fense, the  defendants  interposed  a  counter-claim  for  dam- 
ages on  the  ground  that  the  plaintiffs  did  not  fulfill  the 
contract 

m 

Upon  the  trial  the  plaintiffs  proved  the  contract,  and 
that  the  same  day  the  contract  was  signed  the  plaintifis 
gave,  to  the  defendants,  an  order  on  Venango  Yard  to  per- 
mit the  defendants  to  inspect  two  hundred  and  fifty 
barrels — the  defendants  saying  that  that  was  all  that  the 
defendants  wanted  until  they  should  give  the  plaintiffs 
further  notice.  The  defendants  gave  the  order  to  their 
employee,  Mr.  Harrison,  who  reported  to  the  defendants 
that  he  had  been  to  Venango  Yard  and  found  two  hun- 
dred and  one  barrels  of  circle  D.  oil,  and  that  the  gravity 
was  not  satisfactory.  On  the  9tb,  on  change,  the  defend- 
ant Miller  reported  this  to  Mr.  Hewitt,  tbe  plaintiff,  who 
said  the  defendants*  man  had  made  a  mistake ;  that  the 
plaintiffs  had  tbe  oil  there,  and  the  plaintiff  asked  the  de- 
fendant to  permit  him  to  rectify  the  mistake.  But  oil 
had  fallen  in  price,  and  the  defendants  immediately,  on 
the  report  of  Mr.  Harrison,  their  own  agent,  threw  up  the 
contract,  and  absolutely  refused  to  perform,  or  accept  per- 
formance  by  the  plaintiffs.  The  plaintiffs,  on  the  next 
day,  the  10th,  caused  the  defendants*  inspector  to  rein- 
spect  that  before  inspected,  with  forty-nine  barrels  more, 
to  make  up  the  two  hundred  and  fifty  barrels.     He  re- 
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ported  the  gravity  as  44J  to  45  degrees.  The  plaintiffs 
immediately  made  out  an  order  on  the  yard  for  the  d^ 
livery  of  the  oil,  and  sent  it,  with  ganger's  return  and  bill, 
to  the  defendants,  who  absolutely  refused  to  receive  any 
oil.  At  the  time  of  this  refusal  the  plaintiffs  were  able 
and  willing  to  deliver  the  oil.  The  defendants  refusing 
to  receive  the  first  two  hundred  and  fifty  barrels,  and  the 
defendants  not  calling  for  the  other  two  hundred  and  fifty 
barrels,  the  plaintiffs  wrote  a  letter  to  the  defendants  on 
the  13th  of  January,  requesting  them  to  name  an  inspector, 
and  the  defendants  replied,  proposing  arbitration.  An 
arbitration  was  thereupon  had,  and  all  the  proceedings^ 
suspended,  awaiting  the  decision.  The  arbitration  con- 
tinued up  to  the  1st  of  February,  the  plaintifib  offering  to 
abide  by  the  report  of  the  arbitrators,  but  the  defendants 
refusing;  and  immediately  afterwards  the  plaintififs  sold 
the  oil  to  one  Cozzens,  and  sent  to  the  defendants  a  bill 
of  the  difference  between  the  amount  realized  and  the 
contract  price.  The  plaintiffs  previously,  on  the  Ist  of 
February,  made  a  tender  of  the  whole  five  hundred  barrels, 
by  tendering  inspectors'  certificates  of  the  quality,  and  de- 
livery orders  on  the  yard  for  five  hundred  barrels.  The 
defendants  again  declined  to  receive  any  oil. 

The  defendants  never  made  any  tender,  or  payment. 
Never  made  anj'  demand  for  any  oil.  No  lighter  was  ever 
sent  to  the  yard  for  any  oil.  The  plaintiffs  then  called 
witnesses,  who  testified  that  they  inspected  the  oil  that 
the  plaintiffs  tendered,  and  that  it  was  of  the  gravity  called 
for  by  the  contract. 

The  defendant  Miller  very  faintly  attempted  to  deny 
that  he  threw  up  the  contract  He  only  denied  that  he 
said  so  at  the  particular  interview,  in  relation  to  which  he 
was  questioned.  He  admitted  that  he  met  the  plaintiff 
subsequently  on  the  same  day,  on  change,  and  had  some 
conversation  ;  what  it  was  he  does  not  say.  He  did  not 
deny  that  oil  fell  in  price  after  the  contract  was  made. 
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He  did*not  pretend  that  he  ever  offered  to  receive  aiij  oil 
under  the  contract,  or  that  he  ever  demanded  any,  or  ever 
named  any  inspector  for  the  last  two  hundred  and  fifty 
barrels. 

On  the  subject  of  damages,  the  judge  charged  the  jury 
as  follows :  "  Bearing  upon  the  question  of  damages  is 
the  incident  of  a  negotiation  having  been  commenced  with 
a  view  to  a  settlement  of  this  controversy.  Both  parties 
testify  that  there  was  an  attempted  settlement,  and  the 
evidence  was  admitted  simply  for  the  purpose  of  fixing  a 
date,  and  because  it  had  some  bearing  upon  the  measure 
of  damages  to  be  observed  in  this  case.  That  negotiation 
having  been  commenced,  it  had  the  legal  effect  of  suspend- 
ing the  obligation,  in  my  judgment,  of  the  parties  to  this 
controversy,  and  I  so  charge  you.  When  that  negotiation 
ceased,  then  it  became  the  right,  according  to  the  determ- 
ination of  the  controversy,  either  for  the  defendants  to 
have  their  oil,  or  for  the  plaintiffs  to  have  their  damages. 
It  is  not  in  evidence  what  that  result  was,  if  there  was 
any,  and  it  is  perhaps  iii  evidence  that  no  result  was 
arrived  at  So,  then,  you  are  to  determine  upon  the  evi- 
dence in  the  case  when  their  negotiations  ceased,  and 
when,  therefore,  in  consequence  of  their  having  ceased, 
the  parties  were  remitted  to  their  original  standing.  Ac- 
cording to  the  testimony  of  the  defendant  Miller,  they 
ceased  about  the  18th  of  January,  and  according  to  the 
testimony  of  Mr.  Hewitt,  they  ceased  on  the  24th  of  that 
month.  The  contract  price  of  the  oil  was  39J  cents  a 
gallon.  If  the  negotiations  ceased  upon  the  18th  of  Jan- 
uary, then  the  amount  of  damages  to  be  awarded  to  the 
plaintiff  would  be  the  difference  between  the  contract 
price  (39J  cts.)  atid  the  value  of  the  oil  on  the  18th  of 
January,  which  was  33|  cents  to  34J.  If  the  negotiations 
ceased  upon  the  24th,  then  the  amount  of  damages  would 
be  the  difference  between  39|  cents  and  32  or  33  cents, 
which  was  the  price  upon  the  25th,  the  day  following." 
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The  defendants  excepted  to  this  portion  of  the  charge. 
The  jury  rendered  a  verdict  in  favor  of  the  plaintiff  for 

$1774.55. 

The  defendants*  counsel,  at  the  same  term,  moved  to  set 
aside  the  verdict,  and  for  a  new  trial  on  the  judge's 
minutes,  upon  the  exceptions  taken  by  the  defendants  on 
the  trial,  and  upon  the  ground  of  the  insufficiency  of  the 
evidence,  and  especially  upon  the  ground  that  there  was 
no  proof  in  the  case  that  the  oil  alleged  to  have  been 
tendered  was  of  the  gravity  demanded  by  the  contract 
The  motion  was  heard  by  the  said  judge  at  the  same  term, 
and  by  him  denied,  and  the  defendants  appealed  from  the 
said  order  denying  a  new  trial,  and  from  the  judgment 
entered  upon  the  verdict. 

JSvartSy  Southmayd  &  Choate^  for  the  appellants. 

W,  Stanley^  for  the  respondents. 

,  Gabdozo,  J.  I  think  the  rule  of  damages  laid  down  at 
the  trial  was  erroneous.  I  do  not  understand,  and  can 
find  no  authority  for  the  proposition,  that  a  mere  negotia- 
tion for  an  amicable  settlement  of  a  disputed  claim  has  the 
eflfect,  in  the  absence  of  any  agreement  upon  the  subject, 
to  alter,  or  postpone,  the  legal  rights  of  the  parties  as  they 
existed  when  the  breach  of  contract  took  plaee.  Nothing 
took  place  which  could  have  prevented  the  plaintifta  frt)m 
suing  immediately.  Their  legal  riglit  to  do  so  was  not 
affected  by  the  negotiation.  The  breach  occurred  on  the 
10th  of  January,  1866,  when  the  defendants  absolutely 
refused  either  to  perform  the  contract  on  their  part,  or  to 
receive  performance  from  the  plaintiffs,  and  "notified  the 
plaintiffs  to  that  effect.  The  question  is,  what  is  the 
proper  measure  of  damages.  The  defendants  were  under 
contract  to  take  certain  oil  and  pay  a  stipulated  price,  and 
in  such  a  case,  upon  breach  of  the  contract,  I  understand 
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the  rule  to  be  well  settled,  that  the  measure  of  damages  is 
the  dijSierence  between  the  contract  price  and  the  valae  of 
the  property  at  the  time  of  the  breach.  (Havemeyer  v. 
Cunninghamy  35  Barb,  515.  Norton  v.  Wales,  1  Sob,  561.) 
Since  writing  the  above,  the  counsel  for  the  respondents 
has  directed  our  attention  to  the  case  of  Ogle  v.  Vane^  (3 
Law  Bep.j  Q.  B.  GaaeSy  272.)  The  general  rule,  as  to  the 
measure  of  damages,  is  recognized  in  that  case  to  be  as  I 
have  stated  it ;  but  a  different  rule  was  applied  there,  upon 
grounds  quite  distinct  from  any  that  this  case  presents. 
In  that  case  there  was  evidence  that  the  defendants  re- 
quested delay  for  their  benefit,  to  enable  them  to  substi- 
tute other  iron  in  place  of  that  which  they  had  contracted 
to  deliver,  out  could  not ;  and  the  plaintiffs  acquiesced  in 
the  request.  It  was  a  clear  extension  of  the  time  of  per- 
formance. 

Here  the  only  proposition  was  to  leave  out  the  matter 
to  arbitration  ;  to  settle  it  without  a  lawsuit.  That  is  a 
very  different  thing  from  granting  delay  to  enable  a  party 
to  perform  a  contract,  either  as  originally  existing,  or  by . 
substituting  something  which-  the  other  party  was  willing 
to  accept. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered  ;  costs  to  abide  the  event. 

Ingraham,  p.  J.,  concurred. 

dEO.  G.  Barnard,  J.,  (dissenting.)  The  only  question 
for  examination,  in  this  case,  was  that  as  to  the  proper 
rule  of  damages.  That,  I  think,  was  properly  laid  down 
by  the  judge,  in  his  charge  to  the  jury.  I  find  no  other 
error,  in  the  case. 

The  judgment  appealed  from  should  be  aflSrnied. 

New  trial  granted. 

[FiBBT  Department,  Gbmbbal  Term,  at  New  Yoik,  January  1,  1872. 
^graham,  V.  J.,  and  Cardoso  and  Geo.  G,  Bamttrdf  Justices.] 
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By  an  agreement  between  the  parties,  the  plaintifif  agreed  to  sell  a  certain 
patent  to  the  defendants,  who,  it  was  recited,  were  about  to  organize  a  com- 
pany, for  the  manufacture  of  articles  under  said  patent ;  and  the  plaintiff 
agreed  to  make  such  conveyances  as  should  be  necessary  to  carry  the 
agreement  into  effect,  immediately,  upon  the  organization  of  the  company ; 
and  in  consideration  thereof,  the  defendants  agreed  to  transfer  to  the  plain- 
tiff an  amount  equal  to  $60,000  of  the  capital  stock  of  such  company,  and  to 
pay  him  |500  in  cash ;  and  $10,000  In  stock,  for  the  tools  and  materials. 

Held,  1.  That  the  agreement  was  personal  witb  the  defendants,  and  was  to 
be  completed  on  the  formation  of  the  company  by  them,  when  the  transfer 
of  the  patent  should  be  made  to  the  company. 

2.  That  under  such  agreement,  the  defendants  were  obligated  to  form  tJie 
company ;  and  if,  after  a  reasonable  time,  the  defendants  refused  or  neglected 
to  form  the  company,  the  plaintiff  could  recover  from  them  damages  for 
such  refusal  or  neglect.  And  that  the  defendants  could  not  escape  liability 
by  refusing  or  neglecting  to  organize  a  company  on  finding  it  likely  to 
prove  unprofitable. 

3.  That  in  an  action  for  a  breach  of  the  contract  by  the  defendants,  it  was 
erroneous  to  direct  a  verdict  in  favor  of  the  plaintiff,  for  the  nominal  amount 
of  the  stock. 

4.  That  the  plaintiff  was  entitled  to  damages,  for  the  breach  of  the  contract; 
but  the  amount  depended  on  the  value  of  the  stock  after  the  corporation  was 
formed,  to  be  proven  by  showing  what  such  value  would  have  been,  if  the 
company  had  been  formed,  taking  into  consideration  the  property  that  was 
to  be  transferred,  and  also  the  &ct  that  by  the  breach  of  the  contract  the 
plaintiff  was  released  from  the  obligation  to  transfer  the  property.  That  the 
amount  of  damages  was  to  be  ascertained  by  the  Jury,  Arom  the  testimony, 
and  not  to  be  measured  by  the  nominal  value  agreed  to  be  paid. 

APPEAL  by  the  defendants  from  a  judgment  entered 
upon  the  verdict  of  a  jury. 

The  action  was  brought  to  recover  damages  for  the 
breach  of  an  agreement  by  the  defendants. 

The  complaint  alleged  that  on  the  7th  day  of  June,  1864, 
a  patent  was  issued  to  the  plaintiff  out  of  the  United 
States  patent  office,  signed  by  the  secretary  of  the  interior, 
and  countersigned  by  the  commissioner  of  patents,  under 
the  seal  of  the  patent  office,  for  improvement  in  artificial 
legs,  &c.,  No.  43,031;  and  that  prior  to  the  execution  of 
the  agreement  hereinafter  referred  to  and  set  forth,  the 
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plaintiff  was  the  inventor  of  certain  other  improvements, 
as  referred  to  and  set  forth  in  said  agreement,  and  was 
the  owner  of  certain  articles  mentioned  and  contained  in 
the  schedule  annexed  to  the  said  agreement.     That  the 
said  defendants  and  certain  other  persons  named  in  said 
agreement  were  about  to  organize  an  incorporated  com- 
pany under  an  act  of  the  legislature  of  the  State  of  New 
York,  entitled  "  An  act  to  authorize  the  formation  of  cor- 
porations   for    manufacturing,   mining,   mechanical    and 
chemical  purposes,"   passed  February  7,   1848,    for   the 
purpose  of  manufacturing  and  selling  the  articles  contem- 
plated by  the  invention  of  the  plaintiff.     That  the  defend- 
ants were  desirous  of  securing  the  said  patent  and^  the 
said  inventions,  and  the  services  of  the  plaintiff  for  said 
company;  whereupon,  in  consideration  of  the  stipulations 
contained  in   a  certain   agreement  made  and   executed 
between  the  plaintiff  and  the  said  defendants,  on  or  about 
the  11th  day  of  July,  1865,  and  to  which  the  plaintiff 
referred,  and  a  copy  of  which  was  annexed  as  part  of  the 
complaint,  he  sold,  transferred,  and  set  over  to  the  defend- 
ants all  his  right,  title  and  interest  in  said  patent  and  in 
his  said  invention,  for  an  amount  equal  to  $50,000  of  the 
capital  stock  of  said  company,  to  be  paid  by  the  said  de- 
fendants to  the  plaintiff,  and  thefurthe^f  sum  of  $500  in 
cash;  and  did  also  sell,  assign,  transfer  and  set  over  to 
the  defendants  all  of  his  said  articles  mentioned  in  the 
said  schedule,  for  which  the  defendants  stipulated  and 
agreed  that  they  would  cause  to  be  transferred  to  the 
plaintiff,  by  said  company,  an  amount  equal  in  value  to 
$10,000  of  the  capital  stock  of  said  company.    And  that 
the  defendants  further  agreed  that  they  would  procure  the 
plaintiff'  to  be  employed  as  the  general  superintendent  of 
the  manufacture  of  limbs  by  said  company,  at  a  salary  of 
not  less  than  $1000  per  year ;  that  the  said  company  would 
defray  all  and  every  expense  to  be  incurred  in  the  pro- 
curing of  such  necessary  patents  for  the  improvement 
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referred  to  in  said  agreement  as  the  plaintiff  had  made,  or 
might  make;  all  of  which  stipulations  and  agreements 
the  defendants  agreed  to  fulfill  and  perform  as  soon  as 
said  company  was  organized,  excepting  the  payment  of 
said  sum  of  $500,  which  was  to  be  paid  on  the  signing  of 
the  said  agreement.  That  when  said  agreement  was  ex- 
ecuted, the  defendants  and  others  had  agreed  to  organize 
said  company,  to  be  called  the  "United  States  Artificial 
Limb  Company/'  with  a  capital  of  }250,000,  and  the  said 
defendants  and  Jacob  Berlin  represented  and  stated  to  the 
plaintiff  that  said  company  would  be  organized  imme- 
diately and  without  any  delay  whatever.  The  plaintiff 
further  stated  that  after  the  execution  of  the  said  agree- 
ment, the  defendants  paid  to  the  plaintiff  the  sum  of  $150 
on  account  of  the  $500  aforesaid,  but  had  failed,  neglected 
and  refused  to  pay  the  balance  of  said  $500,  and  the  same 
remained  due  and  unpaid,  with  interest  thereon,  from  the 
11th  day  of  July,  1865.  That  the  defendants  and  the  per- 
sons connected  with  them  as  aforesaid,  failed,  neglected 
and  refused  to  organize  said  company,  and  the  said  de- 
fendants wholly  neglected  and  refused  to  transfer  to  the 
plaintiff  either  money  or  stock  equal  in  amount  to  the 
sum  of  $50,000  of  the  capital  stock  of  said  company,  as 
they  agreed  to  do,  for  the  patent  and  inventions  of  the 
said  plaintiff,  as  aforesaid,  and  the  defendants  wholly 
neglect  to  organize  said  company,  and  cause  to  be  trans- 
ferred by  said  company  to  the  plaintiff,  an  amount  equal 
in  value  to  $10,000  of  the  capital  stock  of  the  said  com- 
pany for  the  articles  sold  and  transferred  by  the  plaintiff 
to  the  said  defendants,  as  set  forth  in  said  schedule,  and 
that  the  defendants  wholly  neglect  and  refuse  to  obtain 
employment  for  the  plaintiff,  as  set  forth  in  said  agreement 
and  neglect  and  refuse  to  furnish  the  plaintiff'  with  the 
means,  and  defray  the  expenses  necessary  to  procure  other 
patents,  as  contemplated  by  said  agreement,  though  the 
plaintiff  had  invented  other  improvements  in  the  making 
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of  artificial  limbs  at  the  time  said  agreement  was  execated. 
The  plaintiflf  further  alleged,  that  if  the  company  had  been 
organized  as  contemplated  by  the  said  agreement,  it  wonld 
have  been  of  great  value ;  much  more  than  the  par  value 
thereof.  That  the  plaintiff  has  demanded  and  requested 
of  the  said  defendants  that  they  comply  with  the  said 
agreement,  which  they  wholly  neglect  and  refuse  to  do, 
and  that  by  reason  thereof,  the  plaintiff  has  sustained 
damage  on  account  of  the  transfer  of  his  said  patent  and 
inventions,  as  aforesaid,  in  the  sum  of  $100,000,  and  in 
the  sale  and  transfer  of  the  articles  mentioned  in  said 
schedule,  in  the  sum  of  $20,000,  and  in  not  receiving  em- 
ployment by  said  company,  as  aforesaid,  in  the  sum  of 
$25,000,  besides  the  sum  of  $350,  balance  of  the  said  $500, 
with  interest  thereon. 

Wherefore  the  plaintiff  demanded  judgment  against  the 
defendants  for  those  sums,  with  interest  thereon  from  the 
11th  day  of  July,  1865,  besides  costs. 

The  agreement,  a  copy  of  which  was  annexed  to  the 
complaint,  was  substantially  as  set  forth  therein. 

The  defendants,  by  their  answer,  denied  all  the  allega- 
tions contained  in  the  complaint,  and  the  several  parts 
and  portions  thereof,  except  as  any  or  either  of  said  alle- 
gations were  thereinafter  admitted.  For  a  further  answer 
the  defendants  admitted  the  making  of  the  contract  or 
agreement  mentioned  in,  and  a  copy  of  which  was  annexed 
to  the  complaint,  and  that  the  same  was  in  tenor  and 
effect  substantially  as  set  forth,  and  that  the  defendants 
paid  to  said  plaintiff  the  sum  of  $150.  They  further 
admitted  that  the  "  United  States  Artificial  Limb  Com- 
pany," the  organization  of  which  was  contemplated  in  and 
by  the  terms  of  said  agreement,  was  not  organized  as 
contemplated,  for  reasons  well  known  to  the  plaintiff,  and 
in  which  he  acquiesced  as  next  thereinafter  stated.  For  a 
further  answer  and  defense,  the  defendants  alleged  that 
shortly  after  the  execution  of  said  contract  or  agreement 
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and  in  or  about  the  fall  of  the  j'ear  1865,  the  defend- 
ants informed  the  plaintiff  that  the  organization  of  the 
company,  contemplated  by  said  agreement,  could  not  for 
some  time,  if  at  all,  be  effected  or  accomplished,  and 
the  plaintiff,  thereupon,  expressed  his  desire  to  introduce 
said  patents  and  improvements  into  immediate  use,  and 
to  place  the  same  before  the  public  at  once,  and  desired 
the  defendants  to  permit  him  so  to  do;  that  after  consid- 
erable negotiations  between  the  parties,  the  defendants 
assented  to  said  request,  and  it  was  thereupon  understood 
and  agreed  by  and  between  the  parties  to  this  action  and 
the  said  agreement,  that  the  agreement  should  be  canceled, 
and  in  all  things  held  for  naught,  and  abandoned  by  th« 
parties  thereto,  and  that  the  plaintiffs  should  refund  to 
the  defendants  the  sum  of  $150  so  paid,  as  aforesaid,  and 
should  pay  to  them  $25,  part  of  the  expenses  attending 
the  examination  of  rights  to  be  acquired  under  and  in  the 
making  and  execution  of  said  contract  or  agreement,  and 
that,  in  the  mean  time,  and  until  the  paynTent  or  refund- 
ing of  the  said  sum  of  $175,  the  patent  should  remain  in 
th^  hands  of  a  third  person,  to  be  delivered  to  the  plain- 
tiff upon  such  paymebt.  That  immediately  upon  entering 
into  the  fDregoing  agreement,  the  plaintiff  entered  into, 
and  from  thence  hithei*to  had  continued,  negotiations  with 
other  parties  for  the  sale  of  said  patent,  improvements^ 
and  other  property  mentioned  and  described  in  the  com- 
plaint, and  the  schedule  annexed  to  said  agreement,  and 
the  defendants  and  said  plaintiff  had,  since  the  settlement 
aforesaid,  and  the  agreement  in  connection  therewith 
herein  before  mentioned,  acted  upon  and  with  the  under- 
standing, and  with  and  in  the  full  faith  and  belief  that  said 
agreement  first  herein  mentioned  had  been  and  was  aban- 
doned and  held  for  naught.  The  defendants  further 
alleged  that  the  plaintiff  had  not  paid  or  refunded  to  them 
the  said  sum  of  $175,  but  remained,  and  was  still  indebted 
to  the  defendants  in  said  sum  of  $175,  on  account  of  the 
Vol.  LXL  37 
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premises  aforesaid,  which  they  claimed.  And  the  defend- 
ants further  alleged  that  the  plaintiff'  had  obtained  and 
come  into  possession  of  said  patent  and  other  papers,  in- 
cluding the  agreement  referred  to  in  said  complaint, 
without  the  knowledge  or  consent  of  the  defendants,  and 
without  paj-ing  to  the  defendants  the  said  sum  of  $175. 

On  the  trial,  at  the  circuit,  when  the  defendants  rested, 
the  plaintiff,  by  his  counsel,  requested  the  court  to  direct 
a  verdict  for  said  plaiatiff.  The  defendants,  by  their 
counsel,  requested  said  court  to  submit  the  proof  and  the 
action  to  the  jury.  That  court  refused  the  request  of  the 
defendants,,  and  directed  the  jury  to  find  a  verdict  in  favor 
of  the  plaintiff,  for  the  sum  of  $83,942.50.  Exception 
taken,  and  directed  to  be  heard  in  the  first  instance  at  the 
general  term.    Judgment  in  the  mean  time  suspended. 

Samuel  J,  Grooks,  for  the  appellants. 

Chas.  N.  Blacky  for  the  respondent. 

Bi/  the  Court  J  Ingraham,  P.  J.  The  decision  of  the 
general  terip,  when  this  case  was  last  before  us,  was  ren- 
dered on  the  ground  that  the  contract  on  which  the  action 
was  founded  contemplated  the  formation  of  the  corpo- 
ration therein  referred  to  by  the  defendants  ;  and  that  the 
neglect  or  refusal  of  the  defendants  to  organize  such  cor- 
poration rendered  them  liable  to  the  plaintiff  for  such 
damages  as  he  might  sustain  in  consequence  of  such  neg- 
lect The  contract  was  with  the  defendants,  and  was  to 
sell  to  them  "  the  patent  held  by  the  plaintiff,  and  with 
the  further  agreement  to  make  such  conveyances  as  were 
necQ3sary  to  carry  the  agreement  into  effect,  immediately 
upon  the  organization  of  the  company ;  and  in  consider- 
ation thereof  the  defendants  agreed  to  transfer  to  the 
plaintiff,  an  amount  equal  to  fifty  thousand  dollars  of  the 
capital  stock  of  the   company,  and  to  pay  five  hundred 


NEW  YORK-JANUARY,  1872.  579 

KirschmaDn  1^.  Lediard. 

dollars.*'  It  is  evident,  from  this  part  of  the  contract, 
that  the  agreement  was  personal  with  the  defendants,  to 
be  completed,  on  the  formation  of  the  company,  by  the 
defendants,  when  the  transfer  of  the  patent  should  be 
made  to  the  company.  The  payment  of  J500  was  to  be 
made  by  the  defendants.  A  similar  contract  was  made  in 
regard  to  the  tools  and  other  materials  connected  with 
the  manufacture  of  the  patented  articles.  Under  this 
agreement  the  defendants  were  qbligated  to  form  the  com- 
pany, and  if,  after  a  reasonable  time,  the  defendants  refused 
or  neglected  to  form  the  company,  the  plaintiff  could 
recover,  from  the  defendants,  damages  for  such  refusal  or 
neglect  It  can  hardly  be  contended  that  the  defendants 
could  avoid  the  contract  by  such  neglect,  if  tliey  should 
afterwards  think  the  same  would  be  unprofitable. 

The  rule  of  damages  adopted  by  the  court  was  erro- 
neous. The  amount  to  be  paid  was  9500  in  cash,  and 
J50,000  in  stock  of  the  new  corporation,  for  the  patent, 
and  $10,000  in  stock  for  the  tools  and  materials.  The 
court  directed  a  verdict  for  the  nominal  amount  of  the 
stock.  This  was  erroneous.  The  plaintiff  was  entitled 
to  damages  for  a  breach  of  the  contract  The  amount 
depended  on  the  valpe  of  the  stock  after  the  corporation 
was  formed,  to  be  proven  by  showing  what  such  value 
would  have  been,  if  the  company  had  been  formed,  taking 
into  consideratioi^  the  property  that  was  to  be  transferred, 
and  also  the  fact  that,  by  the  breach  of  the  contract,  the 
plaintiff  was  released  from  the  obligation  to  transfer  the 
property.  It  may  be  that  the  stock  would  have  been  val- 
uable, or  it  may  be  that  the  damages  would,  be  only  nom- 
inal. Whatever  it  was,  was  to  be  ascertained  by  the  jury, 
from*  the  testimony.  These  principles  are  settled  by  the 
case  of  Thomas  v.  Dickinsoriy  (23  Barb.  431.)  In  that  case, 
the  rule  of  damages  was  said  to  be  the  amount  of  the  ob- 
ligation to  be  delivered  in  payment  But  there  the  plain- 
tiff had  transferred  to  the  defendant  the  property  he  had 
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agreed  to  sell,  and  the  court  held  the  plaintift"  coald  re- 
cover the  price  at  which  the  same  was  agreed  to  be  sold. 
Here  there  has  been  no  conveyance  of  the  property,  bat 
the  same  is  retained  by  the  plaintiff,  and  he  is  only  enti- 
tled to  damages,  and  not  to.  the  nominal  value  agreed 
to  be  paid,     (S.  01,  2  Kern.  364.)     The  rule  of  damages  is 
to  be  fixed  by  proof  of  what  the  value  of  the  stock  would 
have  been  if  the  contract  had  been  performed,  over  and 
above  the  property  retained  by  the  plaintifti     Had  the 
property  been   transferred  by  the  plaintiff,  then,  in  the 
absence  of  any  proof  of  value,  the  rule  adopted  on  the 
trial  would  be  the  correct  one ;  but  that  is  not  this  case. 

There  was  evidence  of  an  agreement  to  rescind  the 
contract,  which  should  have  been  submitted  to  the  jury. 
The  parties  agreed  to  surrender  the  papers,  and  further, 
that  they  should  thereafter  be  held  only  as  security  for  the 
money  that  had  been  paid  to  the  plaintiff*. 

The  verdict  should  be  set  aside,  and  a  new  trial  granted, 
costs  to  abide  the  event. 

[FiBST  Dbpabtment,  Gbnbbal  Tbrm,  at  New  York,  January  1,  1872. 
Jhgraham  P.  J.,  and  Oeo,  G,  Barnard^  Justice.] 


Julia  A.  Mosey  vs.  The  City  op  Troy. 

It  is  well  settled  that  in  the  case  of  a  village  or  city  where  the  trustees,  or 
common  council,  are  made  commissionei*8  of  highways,  the  corporation  ia 
liable  for  their  negligence  in  not  keeping  the  streets  and  sidewalks,  within 
the  corporate  limits,  in  a  condition  safe  for  the  use  of  passengers  thereon. 

Where,  in  an  action  against  a  city,  to  recover  damages  for  a  personal  injniy 
sustained  by  the  plaintiff  in  slipping  and  falling  upon  an  icy  sidewalk,  there 
was  evidence  tending  to  show  that  tlie  ice  was  an  accumulation  from  the 
freezing  of  water  flowing  from  a  house  conductor  upon  the  sidewalk  and  ex- 
tending  entirely  across  it ;  that  it  had  remained  there  long  enough  to  war- 
rant the  jury  in  attributing  negligence  to  the  defendant,  for  its  continuance; 
and  at  the  time  of  the  accident,  it  was  covered  with  a  light  fall  of  snow, 
which  covered  the  ice,  and  concealed  it  from  the  plaintiff's  yiew  as  she  at> 


• 


tA^ 


ALBA]»y— JANUART,  1872.  581 


Mosey  r.  City  of  Troy. 


tempted  to  walk  over  it;  Hdd  that  the  question  of  negligence  on  the  part  of 
the  defendant  was,  under  the  evidence,  properly  submitted  to  the  jury. 

Hddf  aisOf  that  there  was  no  such  manifest  negligence  on  the  part  of  the  plain- 
tiff as  to  call  for  a  nonsuit ;  and  that  that  question  was  also  properly  left  to 
the  jury. 

MM,  fwriher^  that  upon  the  subject  of  the  necessity  of  actual  notice  of  the 
obstruction  being  brought  home  to  the  defendant,  the  judge  was  right  in 
refusing  to  charge  that  it  was  necessary ;  and  that  he  put  the  case  upon  a 
ground  sufficiently  favorable  to  the  defendant,  in  charging,  as  requested, 
*'  that  the  defendant  was  not  liable,  unless  it  appeared  that  the  accumulation 
of  ice  at  the  point  in  question  had  remained  so  long  as  to  make  the  obstruc- 
tion public  and  notorious." 

APPEAL  by  the  defendant  from  a  judgment  entered 
upon  the  verdrct  of  a  jury,  in  favor  of  the  plaintiff, 
and  from  an  order  denying  a  motion  for  a  new  trial. 

The  action  was  brought  to  recover  damages  for  an 
injury  sustained  by  the  plaintiff  by  falling  upon  a  side- 
walk in  the  city  of  Troy,  in  January  1870.  The  plaintiff, 
a  resident  of  Vermont,  while  visiting  at  Troy,  had  occa- 
sion to  pass  along  River  street,  and  in  so  doing  stepped 
upon  an  "  icy  place"  on  the  sidewalk,  fell  and  fractured 
her  thigh.  The  defendant,  the  city  of  Troy,  is  a  munici- 
pal corporation,  incorporated  in  pursuance  of  an  act  of 
the  legislature,  passed  April  12,  1816,  and  several  acts 
amendatory  thereto.  By  section  15  of  said  act,  the  com- 
mon council  are  made  commissioners  of  highways  in  and 
for  the  city,  and  it  is  made  their  duty  to  regulate  and  keep 
in  repair  the  streets  of  said  city,  and  by  section  39  they 
are  authorized  to  make  necessary  assessments  for  these 
purposes ;  and  it  is  made  their  duty  to  keep  said  streets 
in  repair.  By  section  48,  the  act  is  declared  to  be  a  public 
act,  BO  that  courts  may  take  judicial  notice  of  it 

By  section  13  of  the  city  ordinances,  passed  by  the  com- 
mon council  February  8,  1838,  the  owner  or  occupants  of 
any  lot  in  the  first,  second,  third,  fourth,  seventh  and  eighth 
wards  are  required,  "before  the  hour  of  twelve  o'clock  at 
noon  next  following  any  day  or  night  in  which  any  snow 
shall  have  fallen,"  to  cause  "such  snow  to  be  cleaned  and 
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removed  off  from  the  sidewalk,"  &c.  under  a  penalty  of 
$2 ;  and  '^  m  case  the  suow  should  be  cougealed  npon  the 
sidewalk/'  or  "  in  case  the  sidewalk  shall  be  coven-ed  with 
ice,"  &c.,  the  owner  or  occupant  is  required  **  within  the 
first  four  hours"  thereafter,  to  cause  the  same  to  be  strewed 
with  ashes  oi;Band,"  under  a  like  penalty.  By  section  14  it 
is  provided  further,  that  in  case  the  owner  or  occupant 
"  shall  neglect  to  comply  with  the  requirements  of  sectioa 
13,  within  the  time  therein  limited,  it  shall  be  the  duty 
of  the  street  inspector  to  cause  the  snow  to  be  cleared  off," 
&c.  By  an  ordinance  of  the  common  council,  passed 
May  17,  1855,  the  ordinances  above  cited  are  made  appli- 
cable to  all  the  wards  of  the  city. 

The  injury  occurred  on  the  10th  of  January,  1870,  and 
near  the  preiliises  of  Mr.  Cheney,  in  the  tenth  ward.    At 
the  place  where  the  accident  happened,  the  sidewalk  was. 
covered  with  ice  of  a  very  slippery  character,  and  this  ice 
was  concealed  from   observation  by  a  light  snow  which 
had  fallen  on  the  8th  of  January,  two  days  before  the 
accident.     On  the  2d  day  of  January  it  had  rained.     Oa 
the  3d  there  was  a  south  wind,-  and  it  was  very   warm. 
On  the  4th,  5th,  6th,  7th  and  8th  it  was  colder,  with  fre- 
quent light  falls,  of  snow.     There  had   been   rain,   and 
warm  and  thawing  weather  to  make  ice,  and  after  that, 
and  shortly  before  the  accident,  suow  to  cover  and  con- 
ceal it.     At  the  corner  of  Cheney's  building  there  was  a 
gutter  or  conductor  that  came  from  the  building  to  con- 
duct the  water  into  a  tub ;  the  tub  had  ovei-flowed  and  the 
sidewalk  was  covered  with  ice.     This  water  overflowed 
and  froze  upon  the  sidwalk,  and  as  the  city  commissioner 
testified,  had  frequently  to  be  cut  out.     The-  sidewalk,  at 
the  place  of  the  accident,  had  been  in  this  condition  for  a 
considerable  time,  and  had  frequently  been  observed  by 
persons  passing  along  the  street,  by  police  officers  engaged 
in  their  duties,  and  by  the  city  commissioner.     It  was  the 
duty  of  this  city  commissioner  to  observe  the  condition  of 
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the  streets,  and  he  testified  that  he  did  observe  their 
condition. 

The  defendant's  witnesses  testified  that  the  sidewalk, 
at  the  time  of  the  accident,  was  in  good  repair,  and  in 
ordinary  condition.  At  the  close  of  the  testimony,  the 
defendant's  counsel  moved  for  a  nonsuit  on  the  grounds: 
Ist.  That  there  was  no  negligence  on  the  pirt  of  the  city, 
established  by  the  evidence.  2d.  That  there  was  no 
omission  of  duty  on  the  part  of  the  city  in  respect  to  the 
sidewalk,  established  by  the  evidence.  3d.  That  it  ap- 
peared, from  the  evidence,  that  the  plaintiff's  own  care- 
lessness was  the  cause  of  her  injury,  and  that,  at  all  events, 
her  carelessness  contributed  to  produce  it. 

The  motion  was  denied,  and  exception  taken  by  the  de- 
fendant's counsel. 

The  jury  found  a  verdict  in  favor  of  the  plaintiff,  for 
$1000. 

B.  A.  Parmenter^  for  the  appellant. 

I.  Upon  the  evidence,  the  complaint  should  have  been 
dismissed,  and  the  court  committed  an  error  in  denying  the 
motion  for  a  nonsuit,  made  at  the  close  of  the  testimony. 
1.  The  defendant's  liability  for  the  injury  sustained  by 
the  plaintiff  is  predicated  on  the  fact  that,  by  the  city  char- 
ter, the  common  council  of  the  city  of  Troy  are  consti- 
tuted and  declared  commissioners  of  highways  in  and  for 
the  city,  and  on  the  assumption  that  through  their  negli- 
gence or  omission  of  duty,  in  respect  to  one  of  the  streets 
of  said  city,  this  accident  happened.  The  duties  of  com-  * 
missiouers  of  highways  are  prescribed  by  the  Revised 
Statutes.  The  statute  declares  that  the  commissioners  of 
highways,  in  the  several  towns  in  this  State,  shall  have 
the  care  and  superintendence  of  the  highways  and  bridges 
therein,  and  that  it  shall  be  their  duty,  among  other  things 
not  material  here,  to  cause  the  highways  and  the  bridges 
which  are  or  may  be  erected  over  streams  intersecting 
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highwajs,  to  be  kept  in  repair.  (2  B.  S.  381,  §  1,  5th  ed.) 
And  by  the  charter  of  the  city  of  Troy,  its  common  coun- 
cil are  constituted  and  declared  commissioners  of  highways 
in  and  for  the  city,  with  power,  from  time  to  time,  to  pass 
such  ordinances  as  they  shall  deem  proper,  to  regulate,  keep 
in  repair,  clean  and  alter  the  streets,  highways,  bridges, 
wharves,  docks  and  slips  in  said  city.    {Charter  of  1816, 
§  15.)     The  duty  and  liability  for  its  neglect  are  creatures 
of  the  statute,  and  do  not  grow  out  of  the  common  law. 
In  Massachusetts,  by  its  statute,  that  duty  devolves  on  the 
towns,  and  they  are  required  to  keep  the  highways  '^  safe 
and  convenient  for  travelers."    {Stanton  v.  Springfield^  12 
AUen^  568.)    It  will  not  be  denied,  that  if  a  municipal 
corporation,  organised  under  a  charter  similar  to  that  of 
the  city  of  Troy,  shall  negligently  suffer  a  street  to  get 
out  of  repair,  or  allow  an  obstruction  created  by  any  of  its 
citizens,  to  remain  after  knowledge  or  notice  of  the  same, 
it  will  be  liable  for  any  injury  that  may  happen  to  any 
person,  through  such  negligence,  provided,  however,  the 
person  so  injured  be  not  himself  chargeable  with  contrib- 
uting negligence.     (  Wallace  v.  The  Mayor  dec,  of  N.  JT.,  18 
How,  169.     Clark  v.  The  City  of  Lochport,  49  Barb.  580. 
Davenport  v,  Buchman^  37  N.  Y,  568.    Conrad  v.  The  Truiteei 
qf  Ithaca^  16  id.  158,)     The  opinion  of  Selden,  J.,  adopted 
by  the  Court  of  Appeals,  in  deciding  the  case  of  Siekok 
V.  The  Trustees  of  the  village  of  PlatUburghy  lays  down  the 
principle  on  which  this  liability  rests,  in  these  words: 
"  That  whenever  an  individual  or  a  corporation,  for  a  con- 
sideration received  from  the  sovereign  power,  has  become 
bound  by  covenant  or  agreement,  either  express  or  im- 
plied, to  do  certain  things,  such  individual  or  corporation 
is  liable,  in  case  of  neglect  to  perform  such  covenant,  not 
only  to  a  public  prosecution  by  indictment,  but  to  a  pri- 
vate action  at  the  suit  of  any  person  injured  by  such  neg- 
lect.    In  all  such  cases  the  contract  made  with  the  sove- 
reign power  is  deemed  to  enure  to  the  benefit  of  every 
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individaal  interested  in  its  performance.''  (16  N.  T.  163.) 
The  cases  in  which  this  responsibility  has  been  asserted, 
vary  widely.  Where  the  corporation  builds  a  sewer  or 
directs  some  other  similar  improvement  to  be  made,  and 
the  same  gets  out  of  repair,  notice  of  its  defective  condi- 
tion may  not  be  a  condition  precedent  to  the  liability  of 
the  corporation.  That  was  held  in  Barton  v.  The  (Xty  of 
Syracuse^  (37  Barb,  292.)  Where,  however,  an  obsti*uc- 
tiou  to  a  street  is  made  by  the  act  of  a  citizen,  without 
authority,  the  corporation  will  not  be  liable  when  notice 
is  not  shown  to  have  been  received  by  its  officers.  This 
was  held  in  Qriffir^  v.  The  Mayor  de.  o/N.  Y.  (6  Seld.  456.) 
In  another  class  of  cases,  where  the  obstruction  which  pro- 
duced the  injury  is  occasioned  by  the  elements,  liability 
wUl  not  attach  to  the  corporation  unless  some  neglect  on 
the  part  of  the  municipal  authorities  be  shown  after 
knowledge  or  notice  of  the  obstruction  has  been  brought 
home  to  the  corporation,  and  a  reasonable  time  for  its 
removal  be  given.  {Nasan  v.  City  of  Boston^  14  AUeUj  508. 
Donaldson  v.  Samey  16  Oray,  511.  Shepherd  v.  Inhabitants 
of  Ghehea,  4  Allen,  113.  Stanton  v.  City  of  Springfieldj 
12  id.  566.  Rowell  v.  City  of  Lowell^  7  Qray,  100.  Kidder 
V.  Inhabitants  of  Dunstable,  Id.  104.  Smith  v.  City  of  Low- 
ell, 6  AlUm,  39 ;  97  Mass.  268 ;  102  id.  329.)  And  it  will 
be  seen  that  the  duty  imposed  by  the  Massachusetts  stat- 
ute to  regulate  and  keep  in  repair  the  streets  and  high- 
ways is  quite  as  stringent  as  that  imposed  by  our  Revised 
Statutes.  2.  It  is  submitted,  that  in  the  light  of  the  author- 
ities above  cited,  and  of  the  evidence,  construed  most 
favorably  for  the  plaintiff,  negligence  on  the  part  of  the 
municipal  authorities  of  the  city  of  Troy  was  not  estab- 
lished at  the  trial  of  this  action.  It  was  proved,  and  not 
disputed,  that  the  place  where  the  plaintiff  fell  was  a  brick 
sidewalk  properly  constructed  and  in  good  repair.  3.  Nor 
was  sufficient  proof  given  of  any  omission  of  duty  on  the 
part  of  the  city  government,  in  the  management  of  the 
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street  on  which  the  accident  occurred.     In  truth  no  defect 
in,  or  obstruction  to,  the  sidewalk  in  question  was  shown. 
And  moreover,  according  to  the  undisputed  testimony, 
the  municipal  officers  having  charge  of  the  street  <Jeparfc- 
ment  had  no  knowledge  or  notice  of  the  pretended  ob- 
struction.    An  injury  to  a  traveler  occasioned  in  this  wise, 
is  damnum  absque  injuria.     4.  In  the  case  at  bar  the  specific 
obstruction  complained  of  was  caused,  not  by  an  act  done 
or  directed  to  be  done  by  the  defendant  or  any  of  its 
officers,  but  solely  by  the  elements,  over  which  the  corpo- 
ration had  no  control.     Human  agency  had  nothing  to  do 
with  the  creation  of  the  obstacle,  and  intermediate  the 
formation  of  the  ice  and  the  breaking  of  the  limb,  no  op- 
portunity was  aflEbrded  for  the  removal  of  the  obstruction. 
5.  A  municipal  government  is  not  an  insurer  of  the  life  or 
limbs  of  persons  while  traveling  the  sidewalks,  within  the 
territorial  limits  of  the  municipality.     On  that  subject,  an 
eminent  judge  remarked;  "But  injuries  to  both  person 
and  property  will  occur,  which  no  legislation  can  prevent, 
and  which  no  system  of  laws  can  adequately  redress.     The 
government  does  not  guaranty  its  citizens  against  all  the 
casualties  incident  to  humanity  and  to  civil  society;  and 
we  believe  it  has  never  been  called  upon  to  make  good,  by 
way  of  damages,  its  inability  to  protect  against  such  mis- 
fortunes."    (5  Seld.  460.)     The  circuit  judge  charged  that 
the  mere  fact  that  the  plaintiff  fell,  or  the  mere  fact  that 
there  was  ice  to  some  extent  upon  the  sidewalk,  would 
not  entitle  her  to  recover,  but  at  the  same  time  he  sanc- 
tioned a  verdict  which  established  a  measure  of  responsi- 
bility scarcely  less  than  that  of  an  insurer.     In  a  climate 
like  our  own,  the  temperature  is  subject  to  sudden  changes. 
The  courts  of  Massachusetts  hold  that  the  traveler  must 
take  cognizance  of  the  climatical  changes.     The  court,  in 
Stanton  v.  Oity  of  Springfield^  (12  Gray,  570,)  said :  "  But 
roads  will  be  damp  after  rain,  and  dusty  in  times  of  drought. 
So  they  will  be  slippery  in  seasons  of  frost,  and  when  the 
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pavements  are  wet.  These  are  states  of  the  road  produced 
by  natural  causes,  not  depending  upon  the  care  or  skill 
with  which  they  have  been  constructed,  and  the  remedy 
for  the  inconvenience  is  to  have  the  shoes  of  animals 
sharpened,  and  for  travelers  on  foot  to  take  corresponding 

.  precautions,  so  as  to  avoid  slipping."  The  good  sense  of 
the  foregoing  remarks  is  obvious.  But  if  the  corporation, 
as  well  as  the  citizen,  is  bound  to  know  that  in  winter 
season  it  may  rain  or  snow,  thaw  or  freeze  during  the 
day  time,  and  that  such  action  of  the  elements  may  tem- 
porarily create  partial  obstructions  to  streets  and  sidewalks, 
certainly  that  knowledge  doQS  not  impose  upon  the  muni- 
cipal authorities  the  extraordinary  duty  of  guarding  the 
streets  incessantly.  That  would  be  utterly  impracticable, 
and  the  law  does  not  impose  on  a  municipal  corporation 
any  such  duty.  7.  Nor  is  a  municipal  corporation  under 
any  legal  obligation  to  remove,  or  cause  to  be  removed, 
from  its  streets  and  sidewalks  stnall  spots  of  ice  formed  by 
the  action  of  the  elements,  and  which  do  not,  in  the  proper 
acceptation  of  the  term,  constitute  an  obstruction  to  the 
ordinary  use  of  the  street  or  walk.  In  this  case  there  is 
no  pretense  that  the  whole  sidewalk,  or  any  considerable 
portion  of  it,  was  obstructed  by  the  ice.  Indeed  the  evi- 
dence shows  that  the  ice  complained  of  extended  only  a 
few  inches  either  way,  being  no  larger  than  a  barrel  head, 
and  its  location  was  very  near  the  building  belonging  to 

'  Cleminshaw.  But  the  defendant  would  not  be  liable  for 
an  injury  occasioned  solely  by  the  slipperiness  of  ice  on 
a  public  street.  Hoar,  J.,  in  the  Springfield  case  above 
cited,  said:  "No  reported  case  is  found,  in  which  it  has 
been  decided  that  a  way  is  defective,  merely  because  it  is 
slippery,  if  in  all  other  respects  in  good  order  and  properly 
constructed,  and  the  ice  constituting  no  obstruction  except 
by  its  smoothness."  And  in  a  similar  case,  reported  in 
the  same  volume,  at  page  572,  the  court  said :  "  But  in  the 
instructions  given,  we  understand  the  court  to  have,  in 
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BobstaDce,  ruled,  that  the  mere  fact  that  the  sidewalk  was 
slippery  with  ice,  if,  in  the  opinion  of  the  jury,    it   was 
thereby  rendered  unsafe  or  inconvenient  for  travelers,  and 
if  the  ice  had  existed  for  twenty-four  hours,  would  estab- 
lish the  existence  of  a  defect  in  the  way  for  which  the  city 
was  responsible.     This  ruling,  for  the  reasons  fully  stated 
in  the  recent  case  of  Stanton  v.  Springfield,  we  think  can- 
not be  supported."     8.  The  fact  that,  under  the  charter, 
the  common  council  of  the  city  of  Troy  may  pass,  or  has 
passed,  an  ordinance  requiring  all  snow  or  ice  to  be  removed 
from  the  sidewalks  by  the  owners  of  property  adjacent 
thereto,  does  not  increase  the  general  obligation  of  the 
city  to  keep  its  streets  in  proper  condition.    In  the  case 
of  Stanton  v.  City  of  Springfield,  (12  Gfray^  571,)  the  court 
said :  "  But  as  has  already  been  observed,  this  obligation 
is  not  increased  or  qualified  in  any  degree,  and  remains 
the  same  as  it  was  before  such  by-laws  as  these  were 
authorized  or  enacted."     The  case  at  bar  discloses  no  act 
on  the  part  of  the  corporation,  either  of  commission  or  of 
omission  which  tends  to  establish  negligence.     9.  So,  too, 
on  the  other  branch  of  the  issue,  the  action   cannot  be 
maintained.     The  plaintiff's  own  negligence  or  want  of 
care  produced,  or  at  least  contributed  to  produce,  the  in- 
jury.    It  was  incumbent  on  the  plaintiff  to  prove  herself 
free  from  fault,  however  negligent  the  defendant  may  have 
been.     As  to  this  proposition  there  is  no  conflict  of  author- 
ity.   Now  all  the  evidence  tends  to  show  that  on  the  occa- 
sion of  the  accident  the  plaintiff  was  heedless  and  careless. 
She  did  not  take  the  least  precaution  for  her  own  safety. 
The  sidewalk  was  twelve  feet  in  width,  which  afforded 
abundant  space  for  the   plaintiff  to  pass  over  without 
encountering  the  ice  on  which  she  fell.     At  that  hour, 
of  a  cold  winter  day,  when  the  water  which  appeared  on 
the  sidewalk  had  congealed  into  ice,  it  was  her  duty  to 
walk  with   appropriate  care    and   circumspection.     The 
smallest  degree  of  attention  on  her  part  would  have  ure- 
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vented  the  disaster.  If  the  law  exacts  any  degree  t)f  care 
on  the  part  of  travelers  on  foot,  it  is  not  perceived  how 
this  action  can  be  maintained,  (a.)  The  day  was  clear, 
and  all  things  on  the  sidewalk  were  plainly  visible.  There 
was  nothing  to  distract  or  divert  the  attention  of  the 
plaintiff,  and  nothing  intervened  to  obstruct  her  vision. 
Heedlessness,  under  such  circumstances,  is  inexcusable. 
(6.)  The  plaintiff  was  familiar  with  the  locality.  She  had 
lived  in  Troy  a  great  many  years.  (<?.)  She  knew  the 
form,  the  grade  and  the  condition  of  the  sidewalk,  for  it 
was  plain  to  be  seen.  Therefore,  with  full  knowledge  of 
the  exact  state  of  things  on  the  spot  where  the  accident 
occurred,  she  took  the  risk,  and  the  law  affords  no  redresa 
for  the  serious  injury  which  followed.  (Butterfield  v.  For- 
eHer^  11  East^  60.)  (d.)  Whatever  ice,  whether  much  or 
little,  there  was,  at  that  hour  of  the  day,  on  this  sidewalk, 
could  have  been  observed  by  the  plaintiff,  by  the  ordinary 
use  of  her  senses.  Indeed  she  could  have  failed  to  see  it 
only  by  closing  her  eyes  or  looking  in  another  direction. 
But  argument  is  unnecessary  on  this  proposition,  for  the 
proof  is  direct  and  conclusive,  that  the  plaintiff'  did  see,  pr 
might  have  seen,  the  icy  spot  in  time  to  have  avoided  it, 
had  she  chosen  to  do  so.  Her  sister,  only  a  few  feet  in 
advance  of  the  plaintiff,  testified  that  she  saw  it  was  icy. 
She,  however,  was  in  a  great  hurry,  and  voluntarily 
assumed  the  hazard  of  walking  over  it,  rather  than  around 
it,  and,  in  law,  she  alone  is  answerable  for  the  conse- 
quences. The  authorities  are  clear  and  decisive  on  this 
point  The  same  rule  has  been  applied  where  the  injured 
person  had  carelessly  walked  into  a  pit-hole  which  had 
been  wrongfully  dug  and  negligently  exposed  by  the  de- 
fendant, (e.)  It  also  appears  in  the  evidence  that  at  the 
time  of  the  accident  the  plaintiff  was  not  on  that  portion 
of  the  sidewalk  ordinarily  used  by  travelers.  She  was 
very  near  the  building,  where  the  sun  had  not  softened  the 
ice.     The  width  of  the  sidewalk  was  twelve  feet,  and  the 
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place  ^here  she  fell  was  only  two  or  three  feet  from  the 
building.  There  renaained  nine  feet  in  width  of  the  side- 
walk over  which  the  plaintiff  might  have  passed  safely. 
It  is  pretty  clear  that  this  accident  would  not  have  hap- 
pened had  the  plaintiff  worn  rubbers  or  stepped  more 
carefully.  Her  new  shoes  were  smooth,  and  in  striving  to 
keep  pace  with  her  more  active  sister,  she  accidentally  fell. 
And  it  is  submitted  that  this  action  cannot  be  maintained 
upon  any  proper  or  reasonable  aspect  of  the  case,  as  pre- 
sented by  the  evidence.  The  law  and  the  facts  are  with 
the  defendant,  upon  both  branches  of  the  motion  for  a 
nonsuit.  Nor  was  the  testimony  so  conflicting  as  to  make 
it  necessary  or  proper  to  take  the  opinion  of  the  jury  on 
any  material  question  of  fact 

n.  The  verdict  of  the  jury  was  clearly  against  the  evi- 
dence, and  the  court  should  have  granted  a  new  trial. 

III.  The  charge  to  the  jury  was,  in  the  main,  unobjec- 
tionable to  the  defendant,  but  the  propositions  were 
stated  in  such  general  terms  that  a  jury  of  laymen  might 
not  be  able  to  apply  them  to  the  case  under  consideration. 
To  overcome  that  objection  the  court  was  requested  to 
charge  specifically  several  propositions  of  law  involved  in 
the  action  and  arising  on  the  evidence.  Instead  of  de- 
clining in  terms  to  modify  his  charge  already  given,  as  he, 
perhaps,  might  have  done,  the  court  passed  upon  the 
merits  of  each  proposition,  and  in  doing  so  several  errors 
were  committed  which  unquestionably  influenced  the  ver- 
dict. The  several  refusals  to  charge  as  requested  on  the 
question  of  the  necessity  of  knowledge  by,  or  notice  to, 
the  municipal  authorities  of  the  alleged  obstruction,  were 
erroneous.  The  ice  was  produced  from  natural  causes. 
It  was  a  small  spot  about  the  size  of  a  barrel  head.  Just 
before  the  accident,  snow  had  fallen  not  to  exceed  one 
inch  in  depth.  And  the  court  charged  that  the  city  was 
under  no  obligation  to  remove  such  a  fall  of  snow  from  the 
sidewalk.     Upon  this  state  of  facts  the  court  was  asked  to 
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charge  the  jury:   Ist.  That  the  defendant  would  not  be 
liable  unless  the  jury  should  find  from  the  evidence  that 

• 

knowledge  or  notice  of  the  obstruction  had  been  brought 
home  to  the  corporation  and  a  reasonable  time  for  its  re- 
moval had  elapsed  at  the  time  the  accident  happened. 
2d.  That  to  render  the  defendant  liable  for  the  injury,  the 
evidence  must  establish  negligence  or  omission  of  duty  on 
the  part  of  the  corporation,  in  allowing  the  obstruction  to 
remain  after  having  knowledge  or  notice  of  its  existence. 
3d.,  That  if  the  sidewalk  was  properly  constructed,  the  city 
would  not  be  liable  for  an  injury  produced  by  a  temporary 
obstruction,  unless  it  also  apppeared  that  with  knowledge 
or  notice  of  its  existence,  the  corporation  neglected  to  re- 
move the  obstruction.  Each  of  these  propositions  was 
'  overruled  by  the  court,  and  exceptions  taken.  The  ruling 
of  the  circuit  judge  would  impose  as  a  duty  on  the  com- 
mon council  of  Troy,  and  on  commissioners  of  highways 
of  towns,  eternal  vigilance,  incessant  labor,  and  the  ex- 
penditure of  enormous  sums  of  money,  to  prevent  casual- 
ties on  the  public  streets.  It  is  submitted  that  no  good 
reason  can  be  assigned  for  charging  a  municipal  corpora- 
tion, or  commissioners  of  highways,  with  liability  for  in- 
juries occasioned  by  obstructions  on  a  street  or  highway, 
temporary  in  their  nature,  and  produced  by  the  elements, 
wben  the  public  authorities  have  had  no  knowledge  or 
notice  of  the  existence  of  such  obstructions  nor  any  rea- 
sonable opportunity  to  remove  them. 

The  court  in  the  general  charge  erroneously  assumes 
that  if  the  weather  be  cold  enough  to  produce  ice  where 
there  is  water,  the  municipal  authorities  are  thereby  suffi- 
ciently notified  of  the  existence  of  ice  at  any  given  point 
on  the  sidewalk,  to  charge  them  with  negligence  if  it  be 
allowed  to  accumulate  in  such  a  manner  as  to  injure  the 
traveler  in  the  streets,  whether  knowledge  or  notice  of  such 
ice  was  ever  in  fact  brought  home  to  them.     This  error, 
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however,  was  corrected  by  the  court,  in  his  special  charge.  J 

But  that  created  confusion  where  clearness  should  have 
appeared,  and  the  defendant  was  the  only  party  prejadiced. 
The  court  also  erred  in  refusing  to  charge  the  jury,  that 
if,  from  the  evidence,  they  should  find  the  sidewalk  to 
have  been  properly  constructed,  and  in  good  ordinary 
repair  at  and  immediately  previous  to  the  accident,  the 
plaintiff  could  not  recover.  The  duty  imposed  by  statute 
on  the  common  council  of  the  city  of  Troy,  is,  in  terms,  to 
keep  the  streets  in  repair.  Where  that  duty  has  not  been 
neglected,  the  corporation  is  not  liable  for  casualties  or 
accidents  happening  to  persons  while  using  the  public 
streets  on  business  or  pleasure. 

Frank  JET.  Bryan  and  E.  L.  Fursmany  for  the  respondent 
I.  The  main  question  involved  in  this  case  is  whether, 
tinder  the  proof,  the  city  is  liable  at  all  for  the  injury 
which  the  plaintiff  sustained  on  the  10th  of  January.  The 
corporation  is  charged  with  the  duty  of  overseeing  it« 
streets  and  alleys,  and  in  the  language  of  its  charter,  with 
"  regulating,  keeping  in  repair,  cleaning  and  altering"  the 
same.  It  is  bound  to  see  that  its  thoroughfares  are  at  all 
times  reasonably  safe  and  convenient  for  public  passage. 
It  cannot  relieve  itself  from  this  obligation  by  imposing 
this  same  duty  upon  the  owner  of  lots  adjoining  its  streets. 
(  Wallace  v.  The  Mayor,  18  Sow,  169.  Wilson  v.  The  Mayor, 
1  Denioy  595.)  In  the  present  case,  the  city  had  constructive 
notice  of  the  condition  of  the  sidewalk  at  this  place.  It  is 
the  principal  street  of  a  populous  city.  The  sidewalk  at 
this  point  had  been  in  an  unsafe  and  dangerous  condition, 
by  reason  of  ice,  for  so  long  a  time  that  it  had  become 
notorious,  and  the  corporate  authorities  may  be  deemed  to 
have  had  notice  of  it  from  lapse  of  time,  (ffart  v.  Brook- 
lyn, 36  Barh,  226.)  But  in  this  case  the  city  commissioner, 
whose  especial  duty  it  was  to  oversee  the  public  streets, 


ALBANY-JANUABY,  1873.  g^J 


Mosey  9.  City  pf  Trpy. 


had  seen  and  knew  of  its  condition.  There  was,  therefore, 
actual  notice  to  the  proper  aathority. 

n.  The  ice  and  snow,  at  the  place  where  the  accident 
occurred,  was  an  obstruction,  within  the  meaning  of  the 
law,  to  the  safe  and  convenient  passage  of  pedestrians. 
Anything  is  an  ^^  obstniction  "  which  inconveniences  passr 
engers  upon  a  public  walk,  or  imperils  their  safety.  The 
nature  and  character  of  an  obstruction,  or  whether  a  speci- 
fied thing  is  or  is  not  an  obstruction,  in  a  public  walk, 
must  necessarily  depend  somewhat  upon  its  location  and 
uses.  What  would  be  an  inconvenience  upon  a  sidewalk 
in  a  krge  city,  thronged  with  passengers,  and  would  ren- 
der passage  unsafe,  might  be  quite  otherwise  upon  it 
country  road.  So  the  care  and  attention  required  to  b^ 
exercised  by  the  public  authorities  would  be  much  greater 
in  the  one  case  than  in  the  other.  Ifow,  can  it  be  said 
that  this  body  of  ice,  concealed  by  snow^  did  not  render 
the  passage  of  the  street  by  foot  passengers  both  incon- 
venient and  unsaie  ?  And  if  it  did  so  render  it,  was  it  not 
an  obstruction,  within  the  meaning  of  the  law,  quite  as 
much  as  if  it  had  been  a  pit-fall  ?  But  in  this  case  there 
was  a  ^'gutter,"  ^as  it  is  called  by  the  witness,)  or  con- 
ductor leading  the  ^oter  from  Jm  adjouaing  bnilding  into 
a  tub  which  overflowed,  aoid  so  covered  the  walk  with  icQ, 
that  it  had  frequently  to  be  cut  out.  This  was  an  open, 
visible,  notorious  *•. obstruction,"  of  which  the  x^ity  had 
notice,  and  was  the  chief  cau^e  of  the  ice  upon  the  sider 
walk.  The  corporate  authorities  had  a  duty  to  perform 
with  reference  to  this  tub.  They  were  bound  tp  tak^ 
notiee  of  it  Their  plain  duty  was  to  remove  it,  or* 
at  the  very  least,  to  guard  carefully  against  the  conse- 
quences of  leaving  it  there,  so  that  no  harm  might  be&U 
the  passer  by ;  and  for  their  omission  to  perforoi  ithis  duty, 
they  are  liable,  {ffyatt  v.  Bimdout,  44  Bcurb.  385.)  The 
charter  gives  the  city  control  of  its  -streets  and  sidewaks. 
By  its  own  ordinances  the  city  has  called  first  upon  the 
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lot  owners  to  remove  ice  and  snow  from  the  walks,  and 
provided  in  case  of  default  on  the  part  of  the  owners,  that 
the  proper  officers  shall  do  it  within  a  specified  time — 
four  hours.     They  are,  therefore,  required  to  take  notice, 
first,  of  the  condition  of  the  sidewalks  as  to  ice  and  snow; 
second,  as  to  whether  the  duty  of  removal  imposed  hy 
them  upon  the  owners  is  performed.    In  case  it  is  cot, 
they  are  bound  to  do  it  themselves,  within  a  reasonable 
time.     The  omission  of  this  duty  is  negligence  on  the  part 
of  the  city,  and  in  case  of  injury  in  consequence  of  each 
negligence,  the  city  must  respond  in  damages.     All  per-, 
sons  may  lawfully  use  the  sidewalks  of  a  city  for  passage, 
and  in  using  them  they  have  the  right  to  assume  that  the 
corporation  has  performed  its  duty,  and  that  the  walk  is 
in  a  safe  condition.     In  the  words  of  Ch.  J.  Hunt,  the 
traveler  "walks  by  a  faith  justified  by  law,  and  if  his  faith 
is  unfounded,  and  he  sufiers  an  injury,  the  party  in  faaU 
must  respond  in  damages."    (Davenport  v.  Bueknum^  37 
N.  Y.  668.    C%  of  Providence  v.  Olapp,  17  How.  U.  S.  165.) 
III.  The  power  to  regulate  and  keep  the  streets  and 
walks  in  repair,  granted  to  the  city  by  its  charter,  imposes 
the  duty  upon  it  to  do  so*    The  word."  repair,"  is  exceed- 
ingly broad  and  comprehensive.     It  means  such  repair  as  ^ 
is  reasonable  for  the  safety  of  persons  using  them.     If  the 
removal  of  ice  and  snow  is  necessary  to  this,  the  duty  of 
such  removal  falls  upon  it.     If  it  omits  this  duty,  it  must 
8ufi;er  the  consequences  in  case  injury  results.     Here,  the 
city  suftered  a  "gutter*'  and  tub  of  water  to  remain  in  the 
street,  by  reason  of  which  the  walk  was  overflowed  with 
water,  which  becoming  congealed  and  covered  with  snow, 
the  plaintifiT,  passing  lawfully  along  this  place,  fell  and 
was  injured.     Shall  not  the  city  pay  ?    It  does  not  appear 
by  whom  this  gutter  and  tub  were  erected,  but  because 
the  city  allowed  it  to  remain,  they  became  bound  to  keep 
the  place  in  a  safe  condition  for  passage.     (Beqiui  v.  CHjf 
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of  Bochester,  in  Ct  of  Appeah^  Albany  Law  Journal  of  May 
20,  1871.) 

IV.  The  several  requests  to  charge  were  properly  re- 
fused. The  "  knowledge  or  notice  "  mentioned  in  the  first, 
fourth  and  sixth  requests  to  charge,  was  understood  to  be 
actual,  as  distinguished  from  -constructive,  notice  by  reason 
of  lapse  of  time.  This  is  apparent  froni  the  language  of 
the  third  request,  (and  which  the  court  charged  in  terms,) 
whenever  constructive  notice  is  spoken  of  Constructive 
notice  is  sufficient.     There  need  not  be  actual  notice. 

Btf  the  Court,  Parker,  J.  This  case  differs  from  that 
of  Durkin  v.  The  CSty  of  2V<?y,(a)  which  was  argued  with 
it,  and  in  which  we  have  just  granted  a  new  trial,  in  this, 
that  here  is  evidence  tending  to  show  that  the  ice  upon 
which  the  plaintiff  fell  was  an  accumulation  from  the 
freezing  of  water  flowing  from  a  house  conductor  upon 
the  sidewalk,  and  extending  entirely  across  it;  that  it  had 
remained  there  long  enough  to  warrant  the  jury  in  at- 
tributing negligence  to  the  defendant  for  its  continuance, 
and  at  the  time  of  the  accident  it  was  covered  with  a  light 
fall  of  snow,  which  covered  tlie  ice  and  concealed  it  from 
the  plaintiff's  view  as  she  attempted  to  walk  over  it. 

It  is  well  settled  that  in  case  of  a  village  or  city  where 
the  trustees  or  common  council  are  made  commissioners 
of  highways,  (as  is  the  case  of  the  city  of  Troy,)  the  cor- 
poration is  liable  for  their  negligence  in  not  keeping  the 
streets  and  sidewalks  within  the  corporate  limits  in  a  con- 
dition safe  for  the  use  of  passengers  thereon.  {Glarh  v. 
City  of  Lockportj  49  Barb.  680.  Conrad  v.  Village  of  Ithacay 
16  N.  F.  153.     West  v.  Village  of  Broekport,  16  id.  168,  n.) 

The  question  of  negligence  on  the  part  of  the  defendant 
was,  under  the  evidence,  properly  submitted  to  the  jury, 
and  on  the  part  of  the  plaintiff  there  was  no  such  rnani** 

(a)  Ante,  p.  487. 
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fast  tiegligenoe  as  to  call  for  a  nonsuit.     That  qaestion 
was  also  properly  left  to  the  jury. 

The  court  in  this  case  avoided  the  error  which  occur- 
red in  the  other  case,  and  when  asked  by  the  defendant's 
counsel  to  charge  that  ^Mf  the  obstruction  complained  of 
was  plainly  visible  to  the  plaintiff,  and  if  she  conld  have 
seen  it  by  the  ordinary  use  of  her  senses,  the  plaintiff  is 
not  entitled  to  recover,''  did  so  charge* 

On  the  subject  of  the  necessity  of  actual  notice  of  the 
obstruction  being  brought  home  to  the  defendant,  the 
judge  was  right  in  refusing  to  charge  that  it  was  neces- 
sary, in  the  various  forms  requested  by  the  defendant's 
counsel,  and  put  the  case  upon  a  ground  sufficiently  &v* 
orable  to  the  defendant,  in  charging,  as  the  defendant's 
counsel  requested,  "  that  the  defendant  was  not  liable,  nn* 
lees  it  appeared  that  the  accumulation  of  ice  at  the  point 
in  question  had  remained  so  long  as  to  make  the  obstnKS 
tion  public  and  notorious. 

I  see  no  ground  in  this  case  for  disturbing  the  verdict, 
and  no  error  of  the  judge,  calling  for  a  reversal  of  the 
judgment. 

The  judgment  and  order  appealed  from  mustl>e  affirm- 
ed, with  costs. 

Judgment  affirmed. 

[tttiAD   DkpJLBTMKS^i   QssBBAL   Tbbm,   St  Albany,   Jsnnary  2,   1S72. 
MQIer,  P»  J^  and  J^etttt  and  Fmk$r,  Jnsttoea.] 


BUFFALO-JANUABY,  1872.  -     597 


DoBN  v$.  Backer  and  othan. 

• 

The  questioD  ts  to  the  place  of  rfsidonoe  of  a  person  owning  real  astato  snldect 
to  taxation,  is  one  for  abjudication  by  the  assessors,  and  the  dutj  of  decid- 
ing it  is  a  Judicial  duty ;  and  even  if  they  err  in  the  performance  of  it,  ever 
so  clearly  and  palpably  they  are  not  liable  to  an  action  for  the  redress  of 
the  iij^^  thereby  occasioned. 

Thus,  where  the  largest  portion  of  the  plaintiff's  Urm  lay  in  the  town  of  whioii 
the  defendants  were  assessors,  and  the  principal  dwelling-house,  and  other 
buildings,  were  on  that  portion ;  SM  that  the  assessors  had  Jurisdiction  of 
the  subject  matter,  and  the  question  as  to  whether  the  farm  should  be 
assessed  in  their  town,  was  one  which  they  were  cidied  upon  to  consider  and 
determine,  in  the  performance  of  their  official  duty.  And  that  aa  action 
would  not  lie,  against  them,  to  recover  biuck  taxes  assessed  by  them  upon 
the  ftrm,  although  it  appeared  that  at  the  thnes  when  the  assessments 
were  made,  the  plaintiff  did,  in  fact^  reside,  with  a  part  of  his  iamily,  in  a 
temporary  building  erected  upon  a  portion  of  the  &rm  lying  in  an  ad- 
joining town. 

That  the  duty,  and  the  right,  to  inquire  and  decide  where  the  property  was 
liable  to  be  assessed,  were  necessarily  coupled  together,  and  constituted 
junsdiction  in  the  matter ;  and  this  gave  to  their  decision,  if  wrong,  the 
character  of  an  error  of  judgment  in  a  judicial  proceeding,  for  which  they 
were  not  liable  in  an  action. 

APPEAL,  by  the  plaintiff,  from  a  judgment  of  noosnit. 
The  action  was  brought  by  the  plaintiff  against  the 
defendants,  who  were  assessors  of  the  town  of  Ava,  Oneida 
county,  to  recover  damages  for  an  alleged  wrongful  assess- 
ment of  the  plaintiff's  property. 

On  the  trial,  at  the  circuit,  the  following  facts  were  ad- 
mitted and  read  in  evidence  to  the  jury : 

1st.  That  the  plaintiff  was,  prior  to  and  in  and  during 
the  years  1864  to  1868  inclusive,  and  still  is,  the  owner  and 
occupant  of  the  farm,  lands,  and  premises,  mentioned  and 
described  in  the  complaint  herein,  so  owned  and  occupied 
by  him  as  one  entire  farm,  and  situated  and  lying  partly  in 
the  town  of  Boonville,  and  partly  in  the  town  of  Ava,  in 
the  county  of  Oneida,  and  State  of  New  York,  and  no  part 
thereof  unoccupied ;  and  the  division  line  between  said 
towns  of  Boonville  and  Ava  divided  said  farm  and  lands, 
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part  thereof  lying  in  said  town  of  Boonville,   and  part 
thereof  lying  in  said  town  of  Ava. 

2d.  That  at  the  proper  time  in  the  years  1864,  1865, 
and  1867,  as  required  by  the  provisions  of  the  statute  for 
the  assessment  of  property  for  taxation,  the  assessors  of 
said  town  of  Boonville  assessed  the  plaintifi'  for  the  whole 
of  his  said,  farm  for  taxation  in  each  of  those  years  ;  which 
assessments  were  completed,  reviewed,  settled,  and  verified 
by  such  assessors,  and  delivered  by  them  to  the  supervisor 
of  said  town,  who  delivered  the  same  to  the   board  of 
supervisors  of  the  county  of  Oneida ;  and  such  boards  of 
supervisors  duly  levied  and  imposed  the  taxes  of  and  for. 
those  years,  issued  warrants  for  the  collection   of  such 
taxes  each  year,  in/'which  the  plaintiff's  name  and  assess- 
ment of  his  said  farm  were  inserted  for  taxes  therein, 
and   delivered    such    warrant   to   the  collector   of   said 
town   for  collection,  who   collected  such  taxes   and  his 
fees,  of  and  from  the  plaintiff.     That  the  amount  of  such 
taxes  might  be  proved  by  the  receipts  of  the  payments 
thereof,  or  by  the  oath  of  the  plaintiff;  but  the  defendants 
objected  that  the  facts  in  this  paragraph  were  wholly  im- 
material in  this  action. 

3d.  That  the  defendants  were  the  assessors  of  the  said 
town  of  Ava,  in  and  for  those  years,  1864,  1865,  and  1867, 
duly  elected,  and  qualified,  and  acted  as  such  assessors ;  and 
that  they,  such  assessors,  assessed  the  plaintiff  for  the  whole 
of  his  said  farm  for  taxation  in  said  town  of  Ava,  in  each 
of  those  years,  in  the  same  ratio  and  proportion  as  the 
several  inhabitants  of  Ava,  and  entered  his  name  and  such 
assessment  of  his  farm  in  and  on  the  assessment  rolls  of 
said  town  of  Ava,  and  they  completed,  reviewed,  settled, 
and  verified  each  of  such  assessments,  at  the  proper  tiraea, 
and  delivered  the  same  to  the  then  supervisor  of  said 
town  of  Ava,  who  delivered  the  same  to  the  said  boards 
of  supervisors  of  the  county  of  Oneida,  which  contained 
and  included  such  assessments  of  the  plaintiff  for  his  said 
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farm  as  aforesaid ;  and  such  boards  of  supervisors  levied 
and  imposed  the  taxes  of  and  for  those  years,  and  issued 
warrants  for  the  collection  of  such  taxes  each  year,  in 
which  the  plaintifi''s  name,  and  the  assessment  of  his  said 
farm  as  aforesaid,  were  inserted  for  the  taxes  so  levied  and 
imposed  each  year  for  and  upon  his  said  farm,  and  de- 

m 

livered  such  warrants  to  the  then  collectors  of  said  town 
of  Ava,  who  proceeded  to  and  did  collect  such  taxes  and 
each  thereof,  with  their  fees  thereon,  of  and  from  the  plain- 
tiff. The  taxes,  collector's  fees,  and  interest  amounted, 
in  the  aggregate,  to  $638.04. 

When  *the  plaintiff  rested,  the  defendants  moved  for  a 
nonsuit,  on  the  ground  that  the  only  question  here  was, 
had  the  assessors  jurisdiction  to  make  these  assessments. 
The  plaintiff  objected  thereto,  and  requested  to  go  to  the 
jury  6n  the  question  of  the  residence  of  the  plaintiff*  in 
the  town  of  Boonville  when  these  assessments  were 
made ;  which  request  was  refused  by  the  court ;  and  the 
plaintiff  excepted  to  such  refusal  and  decision.  The  court 
then  nonsuited  the  plaintiff;  to  which  ruling  and  decision 
the  plaintiff  excepted. ' 

Hiehardsan  ^  Adams,  for  the  appellant. 

I.  The  nonsuit  was  erroneous.  1.  There  was  no  conflict 
of  evidence  as  to  the  plaintiff' 's  residence.  The  whole 
proof  showed  the  fact  that  he,  at  the  times  of  the  making 
and  completion  of  the  several  assessments,  actually  resided 
on  that  part  of  the  assessed  farm  lying  in  the  town  of 
Boonville,  establishing  the  plaintiff's  right  to  recover. 
2.  If  it  was  a  disputed  question,  or  in  doubt,  upon  the 
evidence,  whether  the  plaintiff  so  resided  in  the  town  of 
Boonville,  or  was  a  resident  of  the  town  of  Ava,  as  was 
claimed  by  the  defendants,  then,  it  was  a  question  of  fact 
for  the  jury  to  determine  upon  all  the  evidence;  audit 
should  have  been  submitted  to  them.  It  was  so  held  in  a 
late  case  like  this,  Bailey  v.  Buell  et  al,  assessors,  dkc,  (59 
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£ar(.  158.)  3.  If  the  plaintiff  bo  resided  upon  that  p^rt 
()f  the  assessed  fkrm  lying  in  the  town  of  Boonville,  and 
the  jury  had  so  ibund  the  fact,  then,  the  assessments  were 
illegal  and  unauthorized;  and  the  plaintiff,  having  been 
Injured  thereby,  might  recover  back  the  amounts  he  had 
beeA  compelled  to  pay  by  reason  of  the  wrongful  assess- 
mi^ntSi  And  the  payments,  as  proved  on  the  trial,-  were 
tiot,  in  any  just  or  legal  sense,  voluntary  payments  of  the 
taxes.  (Id.)  4.  Upon  the  admitted  facts,  it  was  enough 
for  the  plaintiff  to  show  that  he  was  not  a  resident  of  the 
town  of  Ava,  by  proving,  as  he  did,  that  he  resided  on 
that  pftrt  of  said  farm  lying  in  the  towu  of  Boonville,  and, 
therefore,  the  assessors  had  no  jurisdiction  over  him.  (Id.) 
6.  If  assessofs  undertake  to  assess  a  person  who  in  tiot  a 
tedident  of  their  town,  they  render  themselves  liable, 
in  an  action  brought  by  the  party  wrongfully  assessed, 
for  the  damages  he  has  sustained  in  consequence  of 
%Uch  ill^al  assessment  (Id,  See  eases  cited  nnder  ether 
p<>{nts.) 

n.  The  plaintiff 's  offer  to  give  in  evidence  the  defend- 
ants' demurrer  to  the  complaint  in  this  action,  and  the 
order  of  Judge  Foster  overruling  such  demurrer,  should 
have  been  allowed,  and  the  same  received.  The  defend- 
lants  objected  thereto  as  immaterial.  They  were  material, 
to  show  the  judgment  of  the  court,  that  upon  the  substan^ 
tive  facts  of  the  complaint,  the  plaintiff*  was  entitled  to 
m&intain  this  action,  and  recover  his  damages;  h>s  right 
6f  action,  in  this  form.  Was  thereby  adjudicated.  The 
dame  snbstantive  facts  were  admitted  and  proved  on  the 
tritol,  which,  reS  adjudicata^  entitled  the  plaintiff  to  recover 
the  damages  proved. 

III.  The  plaintiff's  offer  to  give  in  evidence  two  judg- 
ment rolls  in  actions  in  this  court  between  this' plaintiff 
and  the  collator  of  the  town  of  Ava,  in  which  the  resi- 
dence of  the  plaintiff  was  involved  and  adjudicated,  and 
fodud  and  adjudged  to  be  in  jthe  town  of  Boonville,  as 
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claimed  in  tbie  action,  fibould  have  been  allowed,  and  the 
same  received.  They  were  material  to  show  tbat  the 
question  of  the  plaintiff's  residence  on  that  part  of  the 
assessed  farm  lying  in  the  town  of  Boonville  had  been 
properly  adjudicated,  and  the  same  was  not  an  open 
question. 

lY.  It  is  the  residence  of  the  person  at  the  time  the 
assessment  is  made,  which  gives  jurisdiction  to  assessors 
to  enter  his  name  upon  the  assessment  roll.  1.  The  act 
relating  to  the  assessment  of  taxes,  (1  B.  S.  908, •§§  1,  6, 
5th  ed.^)  requires  every  person  shall  be  assessed  in  the 
town  where  he  resides  when  the  assessment  is  made,  for 
all  lands  owned  by  him  therein,  occupied  by  him,  or 
wholly  unoccupied  ;  and  all  personal  estate  owned  by  him« 
Section  2.  What  lands  assessable  to  owner  or  occupant 
Section  3  relates  to  unoccupied  lands  of  non-residents ; 
and.  by  section  4,  when  the  line  between  two  towns  divides 
a  farm,  or  lot,  the  same  shall  be  taxed,  if  occupied,  in  the 
town  where  the  occupant  resides.  This  applies  to  this 
case.  2.  The  plaintiff,  residing  on  his  farm  (so  divided 
by  the  town  line,  and  wholly  occupied  by  him)  in  the 
town  of  Boonville,  as  proved  by  uncontradicted  evidence, 
was  not  subject  to  the  jurisdiction  of  the  assessors  of  Ava. 
As  Denio,  Ch.  J.,  in  Mygatt  v.  Washbwm,  (15  JST.  Y.  316,) 
said :  "  In  placing  his  name  on  the  roll,  and  adding  thereto 
an  amount,  as  the  value  of  his  property,  they  acted  with- 
out authority."  It  was  not,  in  the  view  of  the  law,  the 
casQ  of  an  error  of  judgment.  They  were  bound  to  see 
that  they  acted  within  the  scope  of  the  authority  legally 
committed  to  them.  {Suydam  v.  Key9^  13  John,  444. 
Prosser  v.  SecoTy  6  Barb,  607.  Freeman  v.  Kenney^  15  Pieh 
44.  Lyman  v.  Fuke,  17  id,  231.)  The  assessments,  which 
were  wholly  void,  could  not  prejudice  the  plaintiff  in  any 
fiubsequ^t  proceedings  on  the  same.  (Merritt  v.  Beadj 
5  Benioj  352.  Boberta  v.  Bead,  16  East.  215.)  3.  Where  a 
person  occupies  one  entire  farm,  and  a  division  line  be- 
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tween  two  adjoining  towns  passes  through  the  same,  such 
farm  .can  be  assessed  for  taxes  only  in  the  town  where  the 
owner  or  occupant  resides.   So  held  by  the  court,  Marcy,  J., 
in  Saunders  v.  Springsteen^  (4  Wend,  429 ;)  under  an  act  sub- 
stantially the  same  as  the  present  statute.    4.  Seldeu,  J., 
in  Whitney  v.  Thomas^  (23  N.    Y,  285,)  speaking  of  the 
provisions  of  the  Revised  Statutes^  prescribing  the  mode 
of  assessing  lands,  held,  ''  The  provisions  are  imperative. 
There  is  no  authority  whatever  for  making  the  assessment 
otherwise  than  as  they  direct."     *****  The  assessors 
have  no  jurisdiction  to  assess,  except  as  the  statute  pre- 
scribes;  and  unless  they  pursue  the   directions  of  the 
statute,  the  assessment  is  unauthorized  and  void."     5.  The 
law  protects  the  owners  of  property  by  requiring  that 
when  they  are  to  be  assessed  and  taxed  for,  or  to  be 
divested  of  the  title  to  their  property  by  any  statutory 
proceeding,  the  directions  of  the  statute  must  be  strictly 
pursued.     (Sharp  v,  Speir,  4  Hilly  76.     Sharp  v.  Johnson^ 
Id.  92.)     6.  This  court,  in  the  fifth  judicial  district,  has 
held,  upon  the  facts  of  this  case,  that  the  plaintiff  is  not 
entitled  to  either  the  writ  of  mandamus,  or  the  writ  of 
certiorari,  to  aid  him  in  obtaining  relief  from  the  injustice 
and  vexation  of  double  assessments  and  taxation.    And 
the  plaintiff  has  no  remedy  by  action,  or  other  proceed- 
ings against  the  town  of  Ava,  or  the  county  of  Oneida,  or 
the  board  of  supervisors.     Lorillard  v.  Town  of  Monroe, 
(12  Barb.  161 ;)  and  the  judgment  in  that  case  was  affirm- 
ed by  the  Court  of  Appeals,  (1  Kern.  392  ;)  and  approved 
by  Parker,  J.,  in  People  v.  Supervisors  of  Chenango  Countg, 
(1  Kern.  572  to  575,  and  cases  cited.)     So,  the  remaining 
remedy  is  the  action  against  the  assessors  for  the  damages 
sustained  by  the  illegal  assessment.     7.  Though  the  court, 
Bacon,  J.,  in  Brown  v.  Smith,  (24  Barb.  419,)   seems  to 
have  decided — wrongly,  we  think — where  a  farnr,  divided 
by  town  lines,  is  to  be  assessed  in  the  town  in  which  that 
part  of  it  lies,  upon  which  it  is  claimed  the  owner's  resi- 
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dence  is,  the  assessors,  in  determining  the  question  as  to 
the  residence  of  the  owner,  act  judicially ;  and  whpn  so 
acting  within  the  scope  of  their  authority  they  are  not 
liable  to  an  action,  although  they  err.  (19  Barb.  22  ;  7  id. 
127,  133,  dtc.  ;  3  id.  616 ;  3  DeniOy  117,  and  cases  cited  in 
opinion  of  Beardslei/ J  J.J  pp,  118  to  121.)  Yet  in  the  late 
case  oi  Bailey  v.  Buell  et  al.y  assessors^  dcc.^  (59  Bjarb.  158,) 
it  is  held,  among  other  things,  that  if  the  assessment  was 
illegal  and  unauthorized,  the  plaintiff,  in  an  action  brought 
by  him  against  the  assessors,  might  recover  back  the 
amount  he  had  been  compelled  to  pay  by  reason  of  the 
wrongful  assessment.  If  assessors  undertake  to  assess  a 
person  who  is  not  a  resident  of  their  town,  they  render 
themselves  liable  in  an  action  brought  by  the  party  wrong- 
fully assessed,  for  the  damage  he  has  sustained  in  conse- 
quence of  such  illegal  assessment.  8.  It  is  well  settled, 
''no  person  can  be  compelled  to  pay.a  tax  more  than  once 
on  the  same  property  in  the  same  year."  (12  Pick.  10. 
1  B.  S.  908,  §§  1  to  5,  5th  ed.  Laws  of  1850,  p.  142.) 
Denio,  Ch.  J.,  in  Mygatt  v.  Washburn^  (15  N.  Y.  319,)  says. 
"  the  law  does  not  intend  to  tax  the  property  of  the  citizen 
more  than  once  in  the  same  year,  and  that  no  increased 
burthen  is  designed  to  be  imposed  on  a  person  on  account 
of  a  change  of  residence  at  any  time  in  the  year."  It  was 
lawful  for  Mr.  Dorn  to  change  his  residence  from  Ava 
into  Boonville,  ae  he  did  in  1862,  and  to  continue  it  in 
Boonville  as  he  has ;  thereby  he  lost  no  rights,  nor  in- 
curred any  disabilities,  nor  imposed  upon  himself  any 
additional  liabilities.  It  did  not  subject  him  to  the 
legal  or  equitable  liability  of  double  assessments  and 
taxation.  He  was  assessed  and  paid  his  taxes  in  the  town 
of  Boonville  rightfully,  because  he  resided  on  that  part  of 
his  assessed  farm  lying  in  that  town,  while  he  occupied  the 
whole  thereof. 

V.  The  plaintiff  actually  residing  in  the  town  of  Boon- 
ville at  the  time  of  the  making  of  the  assessments,  he  was 
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not  an  inhabitant  of  the  town  of  Ava,  and  the  aaseason, 
therefore,   had    no   jurisdiction  to  decide  the   qneetion 
whether  he  was  a  taxable  inhabitant;  it  was  both  a  legal 
and  physical  impossibility  that  he  should  be  a  taxable  in- 
habitant of  Ava.    As  Hunt,  J.,  in  Barhyte  v.  Shepherd^  (35 
N,  T,  254,)  said:  "He  was  no  more  subject  to  their  juris- 
diction, as  a  legal  proposition,  than  was  the  emperor  of 
China  or  the  king  of  Abyssinia,  and  the  assessors  had  no 
more  power  to  direct  the  imposition  of  a  tax  upon  his 
property  than  upon  that  of  those  distant  personages."   This 
is  the  ground  of  the  rule  in  Mygatt  v.  Washhum^  and  Th^ 
People.  T.  Supervuors  of  Chenango.     And  all  the  authorities 
hold  that  there  is  a  want  of  jurisdiction  in  cases  of  non- 
residence.     Leonard,  J.,  in  Barhyte  v.  Shepherd,  (p.  245,} 
says :  "  It  is  clear  that,  by  the  ,effect  of  the  decision  of  the 
court  in  Mygatt  v.  Washburn^  assessors  must  determine  the 
question  of  residence^  at  the  peril  of  pel^onal  responsibil- 
ity in  damages,  in  case  they  shall,  by  mistake,  without 
fraud  or  malice  even,  place  the  name  of  a  non-resident  on 
the  assessment  roll.     The  assessors  are  to  ascertain  the 
names  of  the  taxable  inhabitants  of  their  town.    A  non- 
resident is  not  a  taxable  inhabitant,  and  the  assessors  have 
no  jurisdiction  over  him  or  of  his  person.     {Per  Hunt,  /., 
w  Barhyte  v.  Shepherd,  254.) 

VI.  Therefore,  it  is  clear  that  the  nonsuit  should  be  set 
aside  and  a  new  trial  glinted.  And  it  is  submitted  that 
judgment  should  be  given  to  the  plaintiff  for  his  damages, 
$638.04,  and  interest,  with  costs,  &c. ;  as  tbe  plaintiff's 
residence  in  tbe  town  of  Boonville  cannot,  really,  be  dis- 
puted, as  under  two  prior  cases,  involving  tbe  question,  it 
has  been  found  and  adjudged  in  his  favor. 

C,  D,  Adams,  for  the  respondents. 

The  assessment  of  personal  property  and  land  proceed 
upon  different  principles.  Personal  property  must  be  as- 
sessed in  the  town  where  the  owner  resides,  no  matter 
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where  the  property  is  situated.  (1  JZ.  8.  908,  §  5,  5ih  edJ) 
The  principle  is  recognized,  that  personal  property  attends 
the  person  of  the  owner.  Assessors  have  no  jurisdiction 
to  assess  for  personal  property,  unless  the  owner  resides, 
at  the  time  of  the  assessment,  in  their  town.  And  assess*- 
ors  are  liable  to  an  action  if  they  assess  such  personal 
property  without  jurisdiction.  Mygatt  v.  WaBhhum^  (16 
N.  T.  316,)  was  decided  under  section  5,  and  holds  juris- 
diction to  assess  personal  property  depends  on  the  resi- 
dence of  the  owner.    Land  must  be  assessed  in  the  town 

« 

where  it  lies.  (3  B.  S.  908,  §  1,  5th  ed.)  Every  person 
shall  be  assessed  in  the  town  or  ward  where  he  resides 
when  the  assessment  is  made,  for  all  land  then  owned  by 
him  within  such  town  or  ward,  and  occupied  by  him,  or 
wholly  unoccupied. 

Section  2.  Land  occupied  by  a  person  other  than  the 
owner,  may  be  assessed  to  the  owner  or  occupant,  or  as 
non-resident  land. 

Section  11.  Kon-resident  land  is  assessed  in  the  town 
where  situated.  The  only  case  where  land  may  be  assessed 
out  of  the  town  where  it  is  situated,  is  to  be  found  in  sec* 
tion  4,  page  908 :  '^  When  the  line  between  two  towns  or 
wards  divides  a  farm  or  lot,  the  same  shall  be  taxed,  if 
occupied^  in  the  town  ot  ward  where  the  occupant  resides ; 
if  unoccupied,  each  part  shall  be  assessed  in  the  town 
in  which  the  same  shall  lie ;  and  this,  whether  such  div- 
ision line  be  a  town  line  only,  or  be  also  a  county  line.'' 

Section  8.  Between  the  first  days  of  May  and  July  in 
each  year,  they  ^the  assessors)  shall  proceed  to  ascertain, 
by  diligent  inquiry,  the  names  of  all  the  taxable  inhabit- 
ants, and  also  all  the  taxable  property,  real  and  personal, 
within  the  same. 

Section  9  prescribes  how  the  assessment  roll  shall  be 
made  up. 

L  Assessors  are  judicial  officers  in  determining  all  ques- 
tions necessary  to  a  discharge  of  their  duties,  and  are  not 
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liable  for  errors  of  jadgment,  any  more  than  other  judges, 
(Weavers,  Deavendorfy  8  Denio^  117.     Smith  v.  Brown^  24 
Barb.  419.     Barhyte  v.  Shepard,  35  N.  F.  238,  which  re- 
views all  the  cases,     Foster  v.  Van  Wyckj  4  Ahb,  JV.  S.  469.) 
Where  land  is  situated  in  the  town  of  the  assessors,  they 
have  jurisdiction  of  the  subject  matter,  and  are  called  on 
to  determine  whether  it  shall  be  taxed  there.    It  is  like 
the  case  of  personal  property,  where  the  owner  lives  in 
the  town ;  the  assessors  are  called  on  to  determine  what 
personal  property  is  taxable,  and  to  what  extent.     There 
is  this  further  consideration  :    This  land  was  occupied  by 
members  of  the  plaintiff's  family,  residing  in  Ava,  who 
carried  on  the  farm  for  the  plaintiff's  benefit,  and  with  bis 
assistance ;  and  all  the  circumstances  appearing  on   the 
trial  were  such  as  to  raise  a  fair  question,  whether  the 
plaintiff  was  a  bona  fide  resident  of  BoonviUe.    The  plain- 
tiff  excepts,  because  he  could  not  go  to  the  jury  on  it 
This  question  the  assessors  decided,  and  were  obliged  to. 
The  law  surely  does  not  require  the  assessors  to  determine 
this  question  at  their  peril.     They  come  rather  within  the 
principle,  that  where  jurisdiction  depends  on  a  fact  to  be 
determined,  if  there  is  anything  tending  to  show  the  fact, 
the  court  or  officer  may  decide  the  matter,  and  assume 
jurisdiction  and  act.    If  the  decision  is  erroneous,  it  is  not 
void.     (4  BeniOy  118.     3  Oowen,  47.     1  Selden,  434,  440. 
1  Keman,  331.)     In  18  N.  T.  355,  it  is  said :  "  With  what 
liberal  indulgence  to  officers  and  parties,  courts  judge, 
even  upon  such  jurisdictional  questions,  and  the  ground 
of  policy  on  which  that  course  rests,  are  shown  in  the 
foregoing  cases."    Broivn  v.  Smith,  (24  Barb.  419,)  decided 
at  the  general  term  in  the  5th  district,  was  just  like  this 
this  case.     The  farm  was  divided  by  the  line  of  Winfield, 
Herkimer  county,  and  Plainfield,  Otsego  county.     It  was 
held  the  assessors  had  jurisdiction  of  the  subject  matter ; 
the  land  was  to  be  taxed.     Where  ?    To  determine  this 
was  a  duty  imposed  bylaw — was  judicial  action — and  a 
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wrong  decision  subjected  the  assessors  to  no  suit     This 
case  is  approved  in  Barhyte  v.  Shepherd^  (35  JV.  F.  243.) 

II.  The. question  of  naotive  is  not  in  the  case.  No  pub- 
lic officer  is  responsible,  in  a  civil  suit,  for  a  judicial  de- 
termination, however  erroneous  it  may  be,  or  however 
malicious  the  motive  which  produced  it  {See  above  cases; 
also  3  Denio,  117, 120,  and  cases  cited;  3  N-.  7.  464;  4  Abb. 
Dig.  209,  Nos.  109,  110,  111,  112,  and  cases  cited.) 

By  the  Courts  Johnson,  J.  The  plaintiff  was  rightfully 
nonsuited  at  the  circuit  The  action  was  against  the  de- 
fendants as  assessors  of  the  town  of  Ava,  in  the  county  of 
Oneida,  for  improperly  assessing  the  plaintiff's  farm  in 
that  town.  The  farm  consisted  of  about  400  acres,  and 
lay  in  the  town  of  Ava,  except  about  70  acres,  which  lay 
in  the  adjoining  town  of  Boonville.  The  plaintiff  claims 
that  he,  at  the  time,  resided  on  that  part  of  his  farm  lying 
in  Boonville,  and  that  the  defendants  had  no  right  to 
assess  him  for  his  farm  in  the  town  of  Ava.  It  appeared 
upon  the  trial,  that  the  plaintiff  had  for  many  years  previ- 
ous to  the  making  of  the  assessments  complained  of,  re- 
sided on  that  part  of  his  farm  lying  in  Ava,  and  that  the 
principal  dwelling-bouse  on  the.  farm  was  situated  in  that  . 
town,  and  also  the  principal  part  of  the  other  buildings  in 
which  the  business  of  the  farm  was  carried  on.  That  in  the  , 
year  1862  the  plaintiff*  erected  a  temporary  building  just 
across  the  line  in  the  town  of  Boonville,  of  planks,  battened, 
without  any  cellar  underneath,  and  moved  into  it  with  his 
wife,  leaving  a  portion  of  his  family  occupying  the  home- 
stead on  the  other  side  of  the  line  in  Ava.  He  continued 
to  reside  there  with  his  wife  for  several  years,  and  was  so 
residing  when  the  assessments  complained  of  were  made. 
The  assessments  complained  of  were  made  in  the  years 
1864,  1865  and  1867,  and  the  taxes  thereon  amounted  in 
the  aggregate  to  $430.91.  It  appears  that  the  assessments 
in  the  years  1864  and  1865,  were  made  without  the  plain- 
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tifi'*s  knowledge,  and  that  the  first  notice  he  had  that  each 
assessments  had  been  made  was  when  the  collector  called 
on  him  for  payment  of  the  tax.  In  the  year  1867  he  was 
notified  by  one  of  the  assessors  that  he  would  be  assessed 
for  that  year  in  the  town  of  Ava,  and  went  before  the  as- 
sessors, on  the  day  fixed  for  reviewing  the  asseasmentB, 
and  endeavored  to  satisfy  them,  by  affidavits  and  other* 
wise,  that  he  actually  resided  on  that  part  of  his  form 
lying  in  the  town  of  Boonville.  This  he  failed  to  do,  and 
the  assessors  refused  to  strike  his  assessment  from  the 
roll.  The  evidence  upon  the  trial  tends  very  strongly  to 
show  that  the  plaintiff  did  in  fact  live,  with  his  wife 
and  some  part  of  his  family,  in  the  temporary  dwelling* 
house  before  mentioned,  in  the  town  of  Boonville,  daring 
the  years  when  the  assessments  complained  of  wei'e  mada 
But  it  does  not  necessarily  follow  from  this  that  the  action 
will  lie  to  recover  the  amount  of  the  tax. 

The  question  of  the  plaintiff's  residence  was  the  ques- 
tion before  the  assessors,  and  in  one  of  the  years  at  leaat» 
the  plaintiff  had  a  hearing  upon  that  question  before  them* 
and  it  was  determined  against  him,  after  his  proofs  and 
allegations  had  been  heard  and  considered.  It  is  true  that 
by  statute  (1  R.  S.  389,  J  4,)  the  plaintiff  was  properly 
assessable  and  taxable  for  his  entire  farm  in  the  town  of 
,  Boonville,  if  he  in  fact  resided  on  the  portion  of  such  farm 
lying  in  that  town,  and  was  not  liable  to  be  aasessed 
therefor  in  the  town  of  Ava.  But  this  fact  of  residence 
the  defendants  were  called  upon  to  decide,  in  the  discharge 
of  their  duty  as  assessors. 

There  were  certain  facts  and  appearances  for  them  to 
take  into  consideration  in  arriving  at  their  conclusion  on 
the  question  of  the  plaintiff's  residence  in  fact  and  in  law. 
It  was  matter  for  adjudication  by  them,  and  the  duty  of 
deeidiug  wafi  «  judicial  duty,  in  the  performance  of  which, 
even  if  they  erred,  ever  eo  clearly  and  palpably,  they  are 
not  liable  to  an  action  for  the  redress  of  the  injury  thereby 
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occasioned.  This  seems  to  be  well  settled.  The  defend- 
ants had  jurisdiction  of  the  subject  matter. 

The  largest  portion  of  the  farm  lay  in  their  town,  and 
the  most  valuable  dwelling-house  and  other  buildings,  and 
the  question  as  to  whethy  it  should  be  assessed  in  their 
town,  was  one  which  they  were  called  upon  to  consider 
and  determine,  in  the  performance  of  their  official  duty. 
The  case,  in  its  facts,  is  quite  analogous  to  that  of  Brown 
V.  Smithy  (24  Barb.  420,)  in  which  it  was  held  that  the 
assessors  were  not  liable  to  an  action,  though  the  assess- 
ment was  err6neouB.  The  decision  in  that  case  is  ap* 
proved  by  the  Court  of  Appeals,  in  Barhyte  v.  Shepherd, 
(35  N.  T.  238,)  which  is  a  case  involving  a  kindred  prin- 
ciple. That  was  a  case  where  a  minister  of  the  gospel 
had  been  assessed,  without  allowing  him  the  exemption 
provided  by  statute  in  such  a  case,  and  which  the' defend- 
ants had  refused  to  allow,  though  they  were  shown  his 
certificate  of  ordination  as  a  minister  of  the  Methodist 
Episcopal  Church.  Tet  it  was  held  that  the  determina- 
tion as  to  whether  the  plaintiff  was  entitled  to  the  exemp- 
tion was  in  its  nature  judicial,  and  the  action  would 
not  lie. 

The  same  principle  was  again  held  by.  the  Court  of  Ap- 
peals, in  1867,  in  Foster  v.  Van  Wyehy  and  two  other  cases, 
{reported  41  How.  Pr.  493,)  in  which  property  not  taxable 
had  been  assessed  and  taxed,  where  it  was  held  that  the 
assessors  were  not  liable  for  making  an  erroneous  assess- 
ment, they  having  been  called  upon  to  determine  what 
property  was  taxable,  and  what  not  The  cases  of  Swift  v. 
(My  of  PougTJceepiiey  (57  N.  Y.  511 ;)  and  Bank  of  Gommon- 
fjoeaUh  V.  The  Mayor^  (43  id,  184,)  are  to  the  same  effect 

The  distinction  between  such  a  case  as  this,  and  that  of 
Bailey  v.  BueU^  (59  Barb,  158,) 'is,  perhaps,  at  first  blush, 
not  entirely  obvious.  That  was  the  Case  9f  an  assessment 
of  the  plaintiff  for  personal  property,  when  he  was  not  a 
resident  of  the  town  in  which  he  was  assessed.    The  de* 
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cieion  in  that  case  followed  the  decisions  in  the  Court  of 
Appeals  in  the  cases  of  The  People  v.  Supervisars  o/C^henange^ 
(11  N.  T.  563,)  and  Mt/gatt  v.   Washburn,  (15   id.   316,) 
where  it  was  expressly  held,  that  the  person  assessed  for 
personal  property,  being  in  fact  §  non-resident  of  the  town 
in  which  the  assessment  was  made,*  was  not  subject  to  the 
jurisdiction  of  the  assessors,  and  that  they  acted  wholly 
without  authority  in  placing  his  name  upon  the  roll    It 
was  held  to  be,  not  the  case  of  an  error  of  judgment  in  a 
matter  in  which  the  assessors  had  jurisdiction,  but  the 
case  of  a  proceeding  entirely  without  authority.     In  such 
a  case,  it  is  manifest  that  the  assessors  cannot  acquire  juris- 
diction over  the  person  by  asserting  it,  and  undertaking  to 
exercise  it.    Unless  the  law  gives  it,  the  assertion  of  it  by  the 
assessors  is  not,  in  a  legal  sense,  an  error  of  judgment,  bat 
an  unlawful  usurpation  of  authority.     In  the  case  at  bar  the 
assessment  was  not  for  personal  property,  but  for  real  estate 
lying  in  the  town,  in  which  the  defendants. were  assessors. 
They  had  general  jurisdiction  over  the  real  estate  of  their 
town,  to  assess  it,  apd  it  was  their  duty  to  do  so,  unless  it 
was  liable  to  be  assessed  in  another  towd,  by  reason  of 
some  extraneous  fact.    This  fact  it  was  the  duty  of  the 
defendants  to  inquire  into  and  to  decide.     The  land  lying 
in  their  town,  and  prima  facte  liable  to  be  there  assessed, 
the  duty  devolved  upon  the  defendants  as  assessors,  to  in- 
quire and  determine  whether  it  should  be  assessed  by  them, 
or  whether  it  was  liable  to  be  assessed  in  an  adjoining 
town.     The  duty,  and  the  right,  to  inquire  and  decide, 
were  necessarily  coupled  together,  and  constituted  juris- 
diction in  the  matter;  and  this  gave  to  their  decision,  if 
wrong,  the  character  of  an  error  of  judgment  in  a  judicial 
proceeding,  for  which  they  are  not  liable  in  an  action. 

The  line  of  distinction  between  cases  where  acts  are 
done  entirely  without  authority,  and  where  they  are  doue 
under  authority  erroneously  exercised,  is  not  always  broad 
or  well  marked,  but  is  generally  readily  discovered  by  a 
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carefdl  survey.     In  this  case  the  defendants  were  not 
•wholly  without  authority,  and  if  they  erred  in  their  de- 
termination, it  was  an  error  of  judgment  only. 
The  judgment  should,  therefore,  be  affirmed. 

FouBTH   Dbpabtxbrt,    Obbbbal    Tbbx,  at   Buffltlo,  January  2,  1872, 
MutitHf  P.  J.,  and  Johmon  and  TaleoU,  Justices.] 


•  •• 


BoiOB  v$.  Thb  Hudsok  Rivbr  Railroad  Company. 

Where  a  person  purchases  from  a  railroad  ooiinpany,  a  passage  ticket,  bearing, 
upon  its  face,  the  words  *'Good  for  this  day,  only,"  with  the  date  indorsed, 
such  ticket  will  not  entitle  the  holder  to  a  ride  in  the  company's  can,  on  a 
day  subsequent  to  its  date. 

Such  a  ticket  is  to  be  regarded  as  the  eyidenoe  of  the  contract  made  by  the 
company  to  carry  the  holder. 

And  verbal  declarations  of  the  company's  ticket  agent,  made  subsequent  to 
the  purchase  of  such  ticket,  as  to  its  being  good  at  any  time  thereafter,  will 
not  constitute  a  valid  contract ;  in  the  absence  of  any  proof  that  the  agent 
had  authority  to  make  an  oral  contract  for  the  company,  varying  the  one  in- 
dicated by  the  ticket. 

8uch  an  authority,  in  the  agent,  will  not  be  presumed. 

Even  if  a  conversation  between  the  holder  of  a  passage  ticket  and  the  ticket 
agent,  subsequent  to  its  purchase,  in  respect  to  the  validity  of  the  ticket  after 
the  day  of  its  date,  be  sufficient,  so  far  as  words  are  concerned,  to  make  a 
contract,  there  is  no  consideration  for  it ;  the  conversation  being  after  the 
ticket  was  sold  and  paid  for.  Hence  it  is  muhm  pacium,  and  there  is  no 
binding  contract  that  will. make  the  ticket  good  on  a  day  subsequent  to  its 
date ;  especially  when  the  amount  of  the  fkre  has  been  legally  increased  in 
the  intermediate  time. 

OF  the  6th  day  of  September,  1867,  the  plaintiff  pur- 
chased a  ticket  of  the  defendants'  ticket  agent,  at 
Khinebeck,  for  a  passage  in  the  defendants'  passenger  cars, 
on  their  railroad,  from  Ehinebeck  to  Poughkeepsie,  This 
statement  was  on  the  face  of  the  ticket,  viz :  "  Good  for 
this  day  only."  It  was  indorsed,  "  Sept.  6,  1867,  Rhine- 
beck  station."    The  plaintiff  took  the  ticket  and  went  out 
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of  the  ticket  office  at  Rhinebeck.  He  came  back  within 
a  few  minutes,  and  ascertained  tbe  train  he  intended  to 
go  on  was  late.  He  then  requested  tbe  ticket  agent  to 
take  the  ticket  back,  and  return  him  the  thirty-five  cents 
be  had  paid  for  it,  which  the  ticket  agent  refused  to  do. 
The  plaintiff  then  told  the  ticket  agent  be  bad  defraaded 
him  and  deceived  him;  and,  (as  the  plaintiff  testified,) 
that  the  ticket  agent  then  said  to  him,  be  could  use  the 
ticket  any  time  afterwards  he  wanted  to;  that  the  ticket 
wa&  good  any  time ;  that  be  was  satisfied  with  that,  and 
turned  around  and  went  away,  and  went  to  Poughkeepsie 
in  a  boat. 

On  the  31st  day  of  December,  1867,  when  the  fare  was 
forty  cents  between  Bhinebeck  and  Poughkeepsie,  the 
plaintiif  went  aboard  of  a  train  of  cars  at  the  former  place, 
to  go  to  the  latter  place.  He  presented  tbe  ticket  to  the 
conductor  of  the  train,  after  it  bad  started,  which  ticket  the 
conductor  refused  to  take,  and,  (as  tbe  plaintifi'  testified,) 
on  the  ground  that  the  plaintiff  bad  not  paid  enough  for  it. 
Tbe  conductor  then  notified  tbe  plaintiff  that  if  be  did  not 
pay  fare  he  should  put  him  off  the  train  at  the  next  sta- 
tion, which  was  Staatsburgb.  When  tbe  train  arrived  at 
that  station,  tbe  plaintiff  refused  to  pay  fare  or  go  off  the 
train;  whereupon  the  conductor  put  him  off,  using  no 
more  force  than  was  necessary,  and  doing  him  no  personal 
injury,  except  loosening  or  pulling  off  a  button. 

The  defendants  took  exceptions,  on  the  trial,  sufficient 
to  raise  the  questions  noticed  in  the  following  opinion. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff,  and 
assessed  his  damages  at  $100 ;  which  tbe  judge,  at  the 
Ulster  circuit,  where  the  action  was  tried,  in  October, 
1870,  refused  to  set  aside  on  bis  minutes.  Tbe  defendants 
appealed  from  the  order  denying  their  motion  for  a  new 
trial,  and  from  tbe  judgment  entered  against  them  on  the 
verdict. 
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Mr.  Dewitty  for  the  plaintiff. 
Frank  LoomU^  for  the  defendants. 

By  the  Courts  Balcom,  J.  We  are  of  the  opfnion  that 
the  ticket  the  plaintiff  had  did  not  entitle  him  to  a  ride 
in  the  defendants'  cars  from  Ehinebeck  to  Poughkeepsie, 
on  a  day  subsequent  to  its  date.  The  decision  in  Barker 
y.  Coffin^  (31  Barb.  556,)  is  decisive  of  this  question.  That 
case  also  holds  that  such  a  ticket  is  to  be  regarded  as  the 
evidence  of  the  contract  the  defendants  made  to  carry  the 
plaintiff  from  Rhinebeck  to  Poughkeepsie. 

We  are  also  of  the  opinion  that  what  was  said  between 
the  plaintiff  and  the  defendants'  ticket  agent  at  Rhinebeck, 
subsequent  to  the  purchase  of  the  ticket,  as  to  the  ticket 
being  good  at  any  time  thereafter,  did  not  constitute  a 
valid  contract.  It  was  not  shown  that  the  ticket  agent 
had  authority  to  make  an  oral  contract  varying  the  one 
indicated  by  the  ticket;  and  the  decision  of  the  Maryland 
Court  of  Appeals,  in  McClure  v.  Philadelphia^  Wilmington 
OTid  BaUimore  B.  R.  Co.^  {Albany  Law  Journal^  vol.  5,  p.  13,) 
is  an  authority  against  the  right  to  presume  that  the  ticket 
agent  had  such  an  authority.  But  we  are  of  the  opinion,  if 
what  was  said  between  the  plaintiff  and  the  ticket  agent  was 
sufficient,  so  far  as  words  were  concerned^  to  make  a  con- 
tract, there  was  no  consideration  for  it.  Such  talk  was 
after  the  ticket  was  sold  and  paid  for.  It  was  nudum 
pactum  ;  and  there  was  no  binding  contract  that  made  the 
ticket  good  on  a  day  subsequent  to  its  date,  especially  at  a 
time  when  the  fare  or  price  of  tickets  had  been  lawfully 
increased. 

We  think  no  lawyer  or  intelligent  layman  would  regard 
what  was  said  between  the  plaintiff  and  the  ticket  agent 
as  amounting  to  a  contract,  or  as  making  the  ticket  good 
without  alteration,  on  a  day  subsequent  to  its  date;  or 
would  have  supposed  that  the  ticket  would  be  good,  at  a 
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time  after  its  date,  when  the  fare^  or  price  of  tickets,  had 
been  legally  raised,  withoat  having  the  ticket  agent  erase 
the  words  on  the  ticket,  "  Good  for  this  day  only,"  and 
pnt  his  name  on  it,  so  any  conductor,  to  whom  it  should 
be  presented,  would  know  it  had  been  altered  by  the  agent 
who  sold  it.  And  we  hold  it  was  necessary  for  the  plaintiff 
to  have  had  the  ticket  ilgent  erase  those  words,  or  indorse 
the  ticket,  "  Good  for  any  day  or  time,"  and  put  his  name 
upon  it,  so  that  any  conductor,  to  whom  it  should  be  pre- 
sented, would  know  what  the  contract  was,  by  looking  at 
the  ticket,  to  have  entitled  him  to  ride  by  virtue  of  it,  at 
the  time  he  attempted  to  use  it.  If  the  ticket  agent  had 
done  that,  the  plaintiff  would  have  had  the  right  to  believe 
he  had  authority  to  alter  the  ticket,  and  the-  alteration 
would  have  bound  the  defendants. 

Any  person,  of  ordinary  intelligence,  would  know  that 
mere  talk  with  a  railroad  ticket  agent;  to  the  effect  that  a 
ticket  could  be  used,  or  would  be  good,  at  a  time  when 
the  face  of  it  showed  it  would  not  be  good,  ^nd  could  not 
be  used,  without  some  rule  or  regulation  of  the  r&ilroad 
company  authorizing  conductors  to  receive  such  a  ticket 
subsequent  to  its  date,  would  not  make  the  ticket  good 
for  a  day  subsequent  to  its  date,  when  the  price  of  such  a 
ticket  had  been  lawfully  increased.  It  is  probable  that  a 
statement  of  a  ticket  agent  to  any  person  that  a  ticket, 
like  the  one  which  the  plaintiff'  had,  would  be  good  and 
taken  at  any  time  after  its  date,  would  be  believed  and 
would  mislead  the  holder  of  it,  and  induce  him  to  attempt 
to  use  it,  and  ride  by  virtue  of  it,  after  its  date.  But  when 
he  should  learn  from  the  conductor  of  a  train  of  cars,  on 
which  he  should  attempt  to  ride  by  virtue  of  the  ticket 
subsequent  to  its  date,  that  it  was  not  then  good,  he  would 
not  be  justified  in  refusing  to  pay  fare,  and  in  using  force 
to  remain  on  the  train  without  paying  fare. 

We  are  of  the  opinion  that  the  plaintiff  did  not  sustain 
one  hundred  dollars  damages,  and  that  he  was  not  entitled 
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to  a  verdict  for  that  amount.  But  it  is  unnecessary  to 
pass  upon  that  question. 

We  have  not  overlooked  th^  fact  that  there  was  some 
evidence  given  which  tended  to  show  that  one  or  two  of 
the  defendants*  conductors  had,  at  some  time,  taken  tickets 
subsequent  to  their  dates  without  objection,  notwithstand- 
ing the  rules  and  regulations  of  the  defendants  forbidding 
their  conductors  so  to  do.  But  such  act*  of  conductors 
were  not  known  to  the  plaintiff  when  he  was  ejected  from 
the  cars,  and  did  not  make  a  condu^^tor  a  wrongdoer  for 
obeying  such  rules  and  regulations,  who  had  never  vio- 
lated them. 

*  For  these  reasons  we  are  of  the  opinion  the  order  deny- 
ing the  defendants*  motion  for  a  new  trial,  and  the  judg- 
ment entered  on  the  verdict,  against  them,  should  be 
reversed,  and  a  new  trial  granted  in  the  action ;  costs  to 

abide  the  event. 

So  decided. 

■ 

[Thibd  Defabtxbkt,  Gbhsral  Tbbx,  at  Albany,  BAarch  6,  1872.    MHUrf 
P.  J.,  aUd  FetUrand  Bakom^  Justices.] 


•  •• 


Cox  v%.  The  New  York  Cenixal  and  Hudson  River 

Railroad  Company. 

The  object  of  the  section  of  the  Revised  Statutes,  (2  J2.  8,  481,  %  7,)  requiring, 
in  actions  for  the  recovery  of  a  penalty,  or  forfeiture,  a  reference  to  the 
statute  by  which  the  action  is  given  to  be  indorsed  upon  the  process  issued, 
was  to  inform  the  defendant  of  the  nature  and  cause  of  the  action  against 
him. 

The  object  and  purpose  of  the  statutory  requirement  are  fully  and  completely 
answered  and  fulfilled,  without  the  indorsement,  when  the  complaint  is  an- 
nexed to  the  summons  and  served  -with  it,  and  contains  the  very  reference 
whi<^  should,  strictly,  be  indorsed  upon  the  summons. 

Where  the  plaintiff  elected,  as  he  was  authorized  by  statute  to  do,  to  serve 
his  complaint  with  the  summons,  putting  both  on  the  same  piece  of  paper, 
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and  making  the  necessary  reference  to  the  statute,  in  the  body  of  the 
plaint,  instead  of  indorsing  it  upon  the  summons ;  HM  that  this  was  » 
sufficient  compliance  with  the  statute ;  and  an  order  setting  aside  the  sum- 
mons for  want  of  an  indorsement  tflereon  was  reversed. 

APPEAL,  by  the  plaintiff,  from  an  order  setting  aside 
the  snmmons  in  the  action.     The  facts  appear  suffi- 
ciently in  the  opinion. 

T.  M.  Webster  J  for  the  appellant. 

A.  P.  Lanmg^  for  the  respondent. 

Btf  the  Courts  Johnson,  J.  The  sammons  was  set  aside 
on  motion,  for  the  reason  that  the  reference  to  the  statute,* 
required  by  2  B.  S.  481,  §  7,  was  not  indorsed  thereon. 

The  action  was  brought  to  recover  a  penalty  given  by 
the  "  Act  to  prevent  extortion  by  railroad  companies,'* 
passed  in  1857.  The  summons  and  complaiut  were  served 
together,  when  the  action  was  commenced.  They  were 
printed  together,  on  the  same  sheet  of  paper,  and  served 
in  that  way.  There  was  no  reference  to  the  statute  in- 
dorsed upon  the  summons,  but  the  complaiut  set  out  fully 
the  cause  of  action,  and  contained  the  reference  to  the 
statute  in  substance,  and  almost  in  the  precise  language, 
and  form,  which  the  Revised  Statutes  require  to  be  in- 
dorsed upon  the  process  issued  for  the  purpose  of  com-' 
pelling  the  appearance  of  a  defendant.  The  Code  (§  130) 
allows  the  complaint  to  be  served  at  the  same  time  with 
the  summons,  as  was  done  in  this  case.  Originally,  by 
the  Code,  as  it  stood  in  1848,  the  plaintiff  was  required  to 
serve  the  complaint  with  the  summons  in  all  cases  where 
a  personal  claim  was  made  against  the  defendant ;  but  by 
subsequent  amendments  it  was  left  optional  with  the 
plaintiff  to  serve  th6  complaint  with  the  summons,  or 
serve  the  summons  alone,  as  he  might  choose. 

All  the  decisions,  and  books  upon  practice,  agree,  that 
the  object  of  the  Revised  Statutes,  in  requiring  this  refer- 
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ence,  in  actions  for  penalties^  to  be  indorsed  upon  the 
process,  issued,  was  to  inform  the  defendant  of  the  nature 
and  cause  of  the  action  against  him.  {Avery  v.  Slacks  17 
Wend,  86.  Thayer  v.  Leuns,  4  DeniOy  269.  Sawyer  v. 
Schoonmaker,  8  How,  Pr.  198.  Perry  v.  Ih/nen^  22  Barb, 
139.     Andrews  v.  EarringtoUy  19  id,  344.) 

It  must  be  admitted  that  the  object  and  purpose,  of  the 
statutory  requirement,  are  fully  and  completely  answered 
and  fulfilled,  without  the  indorsement,  where  the  com- 
plaint is  annexed  to  the  summons  and  served  with  it,  and 
contains  the  very  reference  which  should  strictly  be  in- 
dorsed upon  the  summons.  The  defendant  is  there  specific 
cally  informed  in  regard  to  the  nature  and  cause  of  the 
action,  at  the  commencement  thereof.  It  is  of  no  import- 
ance to  the  defendant,  in  any  practical  point  of  view, 
whether  the  reference  is  indorsed  upon  the  summons,  or 
is  contained  in  a  paper  attached  thereto  and  served  with 
it.  Nor  is  the  objection  that  the  paper  so  annexed  con- 
tains more  than  the  statute  requires,  meritorious.  It  is 
purely  technical.  If  the  party  is  advised  more  fully  and 
perfectly  than  the  statute  requires,  he  has  no  good  reason 
to  complain,  and  no  ground  for  complaint,  except  as  to  the 
location  of  the  reference  on  the  paper. 

This  principljB  was  applied  in  the  case  of  Thayer  v.  Lewia^ 
^  {(fupra^)  in  which  the  action  was  commenced  by  the  filing 
and  service  of  a  declaration,  under  the  former  system  of 
practice,  and  the  reference  to  the  act  was  contained  in  the 
statement  of  the  cause  of  action  in  the  declaration,  and 
did  not  appear  by  way  of  indorsement  thereon,  or  other- 
wise ;  and  the  court  held  it  sufficient,  and  that  the  statute 
had  been  substantially,  and  sufficiently  complied  with. 
As  the  practice  then  stood,  it  was  optional  with  the  plain- 
tifli'to  commence  his  action  by  the  issuing  and  service  of  a 
capias,  or  by  the  filing  and  service  of  a  declaration,  which 
was  a  substitute  for  the  wfit.  A  strict  and  technical  com- 
pliance with  the  statute  would  have  made  it  necessary  for 
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the  plaintiff,  in  that  case,  to   commence  his  action    by 
capias,  and  have  the  reference  to  the  act  indorsed  thereon, 
as  might  have  heen  readily  done.     But  the  court  disre- 
garded the  technical  objection  as  to  the  matter  of  form, 
and  looked  only  to  the  substance.     So  here,  the  plaintiff 
elected,  as  he  was  authorized  by  statute  to  do,  to  serve  his 
complaint  with  the  summons,  putting  both  on  the  same 
piece  of  paper,  and  making  thd  necessary  reference,  in  the 
body  of  the  complaint,  instead  of  indorsing  it  upon  the 
summons.    It  .must  be  seen  that  under  such  circumstances, 
the  indorsement  of  the  reference  on  the  summons,  for  any 
purpose  contemplated  by  the  statute,  would  have  been  the 
most  idle  and  useless  ceremony  imaginable,  and  to  hold 
it  necessary^  would  be  to  make  mere  form  m«re  material 
than  substance.      This  would  be  contrary  to  alj  sound 
canons  of  construction.     It  is  insisted,  by  the  defendant's 
counsel,  that  the  question  here  involved  was  decided  by 
this  court  at  the  last  November  term,  in  accordance  with 
the  decision  at  special  term,  in  the  case  of  Bissell  v.  The 
New  York  Central  and  Hudson  River  R.  R,  Co,,  not  re- 
ported.    In  that  case,  -however,  the  summons  had  been 
served,  without  any  complaint,  and  without  any  reference 
appearing  anywhere ;  and  it  was  shown  by  the  papers,  that 
the  defendants  did  not  know  what  the  cause  of  action  was 
until  the  complaint  was  served,  after  appearance  by  the 
defendants.     That  case  was  properly  decided,  as  there  was 
no  compliance  whatever  with  the  requirements  of  the 
statute,   when   the  action   was   commenced.     No  notice 
whatever  was  given  to  the  defendant  touching  the  nature 
arid  character  of  the  action,  at  the  commencement  thereof, 
in  that  case.     It  is  obvious  that  that  decision  does  not 
control  this  case.     My  conclusion  is,  that  the  summons  in 
this  case  was  erroneously  set  aside,  and  that  the  order 
should  be  reversed,  with  costs  of  appeal. 

[Fourth   Dbpabtmekt,  Gbnbbal   Term,  at  Rochester,  March  6,   1872. 
MtiUmf  P.  J.,  and  Johnton  and  Takott^  Justices.] 
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The  People,  ex  rel.  Henry  Stetzer,  v9.  Georgx  W.  Rawsoi^, 
Special  County  Judge  of  Monroe  County. 

On  the  return  to  a  writ  of  habeas  corpui^  it  is  well  settled  that  the  party  im- 
prisoned may  inquire  into  the  jurisdiction  of  the  tribunal  by  which  he  was 
committed ;  and  if  he  is  able  to  show  that  such  tribunal  had  no  jurisdiction 
to  try,  convict  or  commit,  he  is  entitled  to  his  discharge. 

A  person  couTictedi  in  this  State/  of  the  crime  of  petit  larceny,  as  a  first 
offense,  is  not  convicted  of  a  felony,  but  of  some  offense  other  than  a  felony. 

It  was  the  intention  of  the  legislature,  in  enacting  the  provisions  of  the  Re- 
vised Statutes,  to  reduce  the  offense  of  petit  larceny,  as  a  first  offense,  to  the 
grade  of  a  misdemeanor.  And  practically,  for  all  the  general  purposes  of 
the  prevention  and  punishment  of  crime,  the  offense  has  been  deprived  of 
its  rank  amongst  felonies,  and  reduced  to  the  lower  grade,  of  misdemeanors. 

If  the  statute  has  not  had  the  effect  to  change  the  name  of  the  offense,  it  has 
changed  its  character ;  and  by  whatever  name  it  may  stricUy  be  called,  it 
is  an  offense  of  the  grade  of  misdemeanor,  only,  w^n  the  spirit  and  mean- 
ing of  section  26  of  article  6  of  the  constitution,  giving  to  courts  of  special 
sessions  jurisdiction  of  offenses  of  the  grade  of  misdemeanors,  as  may  be 
prescribed  by  law. 

An  act  of  the  legislature  giving  to  courts  of  special  sessions  in  a  specified 
county  exclusive  power  to  hear,  try  and  determine,  amongst  other  offenses, 
"  all  cases  of  petit  larceny  not  charged  as  a  second  offense,"  arising  within 
the  county,  is  constitutional  and  vaiid ;  and  a  trial  and  conviction  of  an 
individual,  before  a  court  of  special  sessions,  within  said  county,  for  the 
offense  of  petit  larceny  as  a  first  offense,  is  by  a  court  of  competent  au- 
thority. 

The  court  of  special  sessions  having  exclusive  jurisdiction  of  the  offense,  is 
bound  to  try  it ;  and  has  no  right  to  take  bail,  when  offered. 

A  warrant  of  commitment,  in  a  criminal  case,  directed  to  a  proper  officer, 
commanding  him  to  convey  and  deliver  the  prisoner  to  the  "keeper"  of  the 
prison  where  he  is  to  be  imprisoned,  and  requiring  the  keeper  to  safety 
keep  the  prisoner  until  the  expiration  of  a  specified  period,  and  until  he 
shall  pay  a  fine  therein  mentioned,  or  be  discharged  by  due  course  of  law. 
Is  in  all  respects  in  the  proper  form. 

Even  if  the  conclusion  of  such  a  warrant  is  held  to  be  irregular,  or  incongru- 
ous, the  warrant  will  still  be  lawful,  and  will  not  entitle  the  prisoner  to  his 
discharge,  on  habfioa  corpus. 

It  is  no  objection  to  a  warrant  of  commitment  upon  a  conviction  before  a 
court  of  special  sessions,  that  it  is  not  issued  immediately.  So  long  as  the 
case  remains  before  the  court,  not  removed  in  any  manner,  such  court  does 
not  lose  jurisdiction  to  issue  the  warrant,  by  lapse  of  time. 

No  seal  is  necessary,  to  a  warrant  of  commitment.  The  statute  only  pro- 
vides that  it  shall  be  "  under  the  hand"  of  the  magistrate. 
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OK"  the  18th  day  of  January,  1871,  the  relator  was  brought  i| 

before  the  respondent  by  Alexander  McWhorter,  mi  i 

a  writ  of  habeas  carptu  issued  by  the  respondent,  aiul  <li*  i 

rected  to  said  McWhorter.     McWhorter  made  a  rctnra 
to  the  writ,  that  he  was  superintendent  of  Monroe  county 
penitentiary,  and  that  he  held  the  relator  in  costody  by 
virtue  of  a  warrant  of  commitment  issued  by  Alpheas  S. 
Clark,  a  justice  of  the  peace  of  the  town  of  Penfield,  which 
warrant  was  attached  to  his  return.     The  warrant  of  com- 
mitment was  directed  to  the  "  keeper"  of  the  penitentiary ; 
and  in  the  body  of  it  are  these  words :  "  And  you  the  said 
keeper,  are  hereby  comnaanded  to  receive  the  said  Henry 
Stetzer,  and  him  there  safely  keep.''    The  return  did  not 
show  who  was  th^  "  keeper,"  and  there  was  no  pretense 
that  McWhorter  was  other  than  superintendent.      The 
warrant  is  dated  January  18,  1871,  and  recites  a  judgment 
against  Stetzer,  in  a  court  of  special  sessions,  on  a  convic- 
tion of  petit  larceny,  in  these  words :  "  And  whereas,  upon 
such  conviction,  the  said  court  did  adjudge  and  determine 
that  said  Henry  Stetzer  should  be  imprisoned  in  the  Mon- 
roe county  penitentiary  for  the  term  of  six  months,  and  to 
pay  a  fine  of  fifty  dollars,  and  stand  committed  until  said 
fine  be  paid,**    The  words*  above  italicized  are  not  in  the 
record  of  conviction,  and  no  judgment  was  pronounced, 
directing  the  imprisonment  of  the  relator  for  non-payment 
of  the  fine;  the  adjudication  and  determination  set  forth 
in  such  record  being,  **  that  the  said  Henry  Stetzer  be  im- 
prisoned in  the  Monroe  county  penitentiary  for  the  period 
of  six  months,  and  in  addition  thereto  to  pay  a  fine  of  fifty 
dollars."     The  warrant  of  commitment  concludes  by  re- 
quiring the  keeper  to  imprison  said  Stetzer,  in  addition  to  , 
the  six  months,  "  until  he  shall  pay  the  said  fine.'*  Stetzer 
made  answer  to  the  return  of  McWhorter.     On  the  issue 
thus  joined,  evidence  was  taken  before  the  respondent 
The  respondent  remanded  the  relator,  who  brought  the 
proceedings  into  this  court  by  certiorari. 
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John  Van  VoorhieSj  for  the  relator. 

I.  McWhorter  is  not  "keeper"  of  the  penitentiary.  He 
is  superintendent.  There  is  no  such  man  as  keeper.  Or 
if  there  is,  he  has  not  got  the  man.  The  warrant  of  com- 
mitment is,  therefore,  void  as  to  McWhorter,  and  no  pro- 
tection to  him,  because  it  is  not  directed  to  him  personally, 
nor  as  superintendent.  The  warrant  jnnst  be  executed  by 
the  person  to  whom  it  is  directed,  and  cannot  be  by  another 
person.  (1  Chittt/'s  Orim.  Law,  45.)  "  A  warrant  of  com- 
mitment, issued  by  a  justice  of  the  peace  upon  a  convic* 
tion  of  petit  larceny,  is  void,  unless  it  be  directed  to  the 
officer  to  whom  it  is  to  be  executed."  (Btissell  v.  Hubhard^ 
6  Barh.  654.)  A  criminal  warrant  cannot  be  executed 
by  a  private  person.  This  warrant  is  not  directed  to 
McWhorter,  nor  is  it  directed  to  the  superintendent  of  the 
penitentiary.  It  not  being  directed  to  him  personally, 
nor  to  him  as  an  officer,  he  gets  no  authority  from  it. 

The  reasoning  of  judge -Allen,  and  the  cases  cited  by 
him  in  Btusell  v.  Hubbard^  are  conclusive  on  that  point. 
See  also  the  case  of  The  People  v.  Hohomh^  (3  Park.  Or,  B. 
656.)  In  this  case  the  warrant  was  directed  to  any  con- 
stable of  the  county.  It  should  have  been  to  >a  constable 
of  the  town.  It  was  held  bad.  It  will  not  do  to  direct  a 
warrant  to  the  wrong  officer,  even  if  it  is  given  to  the  right 
one. 

II.  The  warrant  of  commitment  is  fatally  defective,  in 
that  it  directs  the  imprisonment  of  the  relator,  in  addition 
to  the  six  months  specified  in  the  judgment,  for  an  in- 
definite time  thereafter,  not  mentioned  in  the  judgment. 
In  other  words,  six  months'  impriaonment  is  all  the  judg- 
ment calls  for.  The  warrant  calls  for  more ;  -it  may  be 
years  more.  The  only  way  to  collect  the  fine  is  by  execu- 
tion. The  statute  provides  how.  (2  B.  8.  506,  §  22, 
Edm.  ed.)  Here,  there  was  no  order  for  the  commitment 
of  the  relator  until  the  fine  be  paid,  except  the  warrant 
itself    This  statute  applies  to  all  courts.     Bee  section  33, 
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which  shows  that  it  applies  to  mayors'  courts,  and  section 
42,  which  shows  that  it  applies  to  courts  of  special  sessions. 
(1  Cowen,  144) 

m.  The  mittimus  is  not  under  seal.  BuiseU  v.  Hub- 
bard, (6  Barb.  654,)  decides  that  the  statute  does  not  pre- 
scribe, and  was  not  intended  to  prescribe  the  form  of  the 
warrant  in  such  ca^es.  That  the  warrant  must  be  suffi- 
cient at  common  law.  At  common  law,  a  warrant  is  void 
without  a  seal.  (The  Peoph  v.  Holden^  3  Park.  656.  Beek- 
man  v.  Traver,  20  Wend.  67.) 

IV.  The  voluntary  discharge,  by  the  justice,  of  the  relator, 
after  his  conviction  and  sentence,* is  conclusive.  He  could 
not  be  arrested  afterwards.  It  was  not  an  escape,  but  a 
discharge  from  imprisonment  by  the  coutt.  This  is  not 
the  case  of  an  escape  from  an  officer,  and  a  recapture.  It 
is  a  discharge,  and,  after  three  weeks,  an  arrest  on  a  mit- 
timus. Courts  of  special  sessions  have  no  power  to  sus- 
pend, at  pleasure,  the  execution  of  judgments  rendered 
by  them.  No  court  has  such  power,  except  in  cases  pro- 
vided for  by  law.  Here  is  no  such  provision.  (1  Oolby^M 
Crim.  Law,  209.)  If  a  prisoner,  after  conviction,  gives  the 
proper  notice  that  he  shall  apply  for  a  ceitiorari,  and  ex- 
ecutes a  proper  recognisance,  that  suspends  the  execution 
of  the  sentence,  until  his  time  to  procure  a  certiorari 
expires.  If  he  allows  the  time  to  expire  and  fails  to  get  a 
wpit,  then  the  justice  can  issue  his  commitment  and  ex- 
ecute the  sentence.  {The  Peoph  v.  Yate%,  5  Wend.  110.) 
The  justice  could  not,  in  that  case,  proceed  while  the  ex- 
ecution of  the  judgment  was  suspended.  Here,  there  has 
been  no  suspension,  except  an  illegal  one  by  the  justice. 
He  might 'have  issued  his  mittimus  the  day  of  the  convic- 
tion, and  the  recognizance  which  was  given  was  not  at  all 
in  his  way.  He  artfully  waits  ^twenty-one  days,  and  then 
his  warrant  issues.  The  recognizance  was  not  filed  in  the 
clerk's  office  by  the  justice,  as  it  is  required  to  be  on  cer- 
tiorari.    (1  Colby's  Crim.  Law,  p.  530.) 
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V.  The  dating  the  mittimas  twenty-one  days  after  the 
conviction,  there  having  been  in  the  meantime  no  suspen- 
sion of  judgment,  is  illegal,  and  makes  the  warrant  void. 
If  the  justice  can  suspend  twenty-one  days,  he  can  twenty- 
one  years.  The  fact  is,  he  has  no  discretion  in  the  matter. 
He  should  issue  his  mittimus  at  once,  or  if  not,  at  any  rate 
the  prisoner  must  be  deemed  to  begin  his  term  at  once. 
Suppose  he  had  waited  six  months,  and  then  issued  his 
warrant.     Without  doubt  it  would  be  void. 

VI.  The  prisoner  had  a  right  to  give  bail  to  the  court 
of  sessions.  The  justice  lost  jurisdiction  when  be  refused 
to  take  bail.  The  offense  is  a  felony  at  common  law.  The 
relator  had  a  right  to  a  common  law  jury  of  twelve  men. 
(Wynehamer  v.  The  People,  13 -^T.  T.  378,  426,  458,  459, 
487.)  This  is  admitted  to  be  so  before  the  amendmient  of 
the  constitution  in  1869.  Section  26  of  the  judiciary 
article  of  the  new  constitution  is  as  follows :  "  Courts  of 
special  sessions  shall  have  such  jurisdiction  of  offenses  of  the 
grade  of  misdemeanors,  as  may  be  prescribed  by  law." 
Petit  larceny  is  not  of  the  grade  of  misdemeanor,  and 
therefore,  the  act  of  1870,  {Sens.  Laws  of  1870,  ck  47,)  is 
unconstitutional,  so  far  as  it  relates  to  that  offense.  The 
Revised  Statutes  have  not  changed  the  grade  of  petit  lar- 
ceny. Colby,  in  his  Criminal  Law,  (vol.  2,  p,  89,)  says ; 
'^  Petit  larceny  at  common  law  was  a  felony,  and  although 
the  legislature  may  have  supposed  that  they  had  reduced 
it  to  the  grade  of  a  misdemeanor,  still  it  has  been  held  that 
the  provision  of  the  statute  defining  what  should  consti- 
tute a  felony,  within  the  statute,  did  not  reach  those  at 
common  law,  which  were  not  included  in  the  provision  ; 
and  that  the  common  law  rule  that  petit  larceny  is  a  fel- 
ony, has  not  been  changed  by  the  Revised  Statutes,"  and 
he  cites  People  v.  Adler,  (3  Parker,  249;)  Carpenter  v.  Nixon, 
(5  Eill,  260 ;)  Ward  v.  People,  (3  id.  396  ;)  Keyser  v.  JSTar- 
leck,  (3  Ihiery  386.)  See  also,  1  Colby's  Crim.  Law,  483. 
2  id.  89. 


I 
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J.  M.  Davj/j  (district  attorney,)  for  the  respondent 

I.  The  special  county  judge  was  correct  in  remanding 
Stetzer  to  prison. 

II.  On  the  return  of  the  writ  of  habeas  corpus,  the 
judge  could  only  examine  the  warrant  of  commitment^ 
to  see  if  it  was  regular  on  its  face,  and  whether  it  was 
issued  by  a  court  having  criminal  jurisdiction.  (2  B.  S. 
562,  §  22.  Jd.  567,  §  40.  4  Barb.  32.  1  id.  340.  3  Par- 
ker,  562.    4  id.  9.) 

III.  The  warrant  of  commitment  is  regular  upon  its 
face,  apd  is  valid  even  without  a  seal.  (5  Parker ^  651. 
4  Barb.  22.)  The  Revised  Statutes,  (p.  444,  §  158,  5th  ecL) 
provide  that  all  process  issued  by  any  justice  of  the 
peace,  shall  be  signed  by  him,  and  may  be  under  seal  or 
without  seal.  In  many  standard  ^orks  on  forms,  the 
warrants  are  without  seals.  (N.  Y.  Civil  and  Orim.  Jtutiety 
p.  648.  Benedict' %  Treatise  on  Justices'  Courts^  p.  420.  New 
Clerk's  Assistant^  p.  360.) 

lY.  The  warrant  shows  that  Stetzer  was  committed  hy 
the  justice  of  the  peace  who  was  holding  a  court\>f  special 
sessions. 

v.  The  court  of  special  sessions  is  a  court  which  has 
criminal  jurisdiction,  to  try  and  pass  judgment  in  cases 
of  petit  larceny.  (2  B.  S.  p.  224.  1  CMy^s  Crim.  Law,  31. 
2  Cowen,  815.  1  id.  151.)  Under  the  act  of  1870,  {ch.  47,) 
caurts  of  special  sessions  in  the  county  of  Monroe,  have 
exclusive  jurisdiction  to  hear,  try  and  determine  all  cases 
of  petit  larceny,  not  charged  as  a  second  offense. 

VI.  Under  the  new  constitution,  section  26,  "  courts  of 
special  sessions  have  jurisdiction  of  offenses  of  the  grade 
of  misdemeanor,  as  may  be  prescribed  by  law."  (2  Seld. 
50.)  Petit  larceny  is  a  misdemeanor,  as  it  is  not  a  State 
prison  offense.  (2  CoJby,  89)  By  the  Revised  Statutes 
of  this  State,  the  term  "felony,"  when  used  in  any  stat- 
ute, shall  be  construed  to  mean  an  offense  for  which  the 
offender,  on  conviction,  shall  be  liable  bylaw  to  be  punished 
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with  deatb,  or  by  imprisonment  in  a  State  prison.  (2  B,  S. 
702,  §  40.     1  Oolbtf,  481.     1  Park.  45.    2  Seld.  45,  50.) 

VII  The  prisoner  gave  bail  before  the  jastice  for  his 
appearance  at  the  next  court  of  sessions,  to  enable  him  to 
sue  out  a  writ  of  certiorari,  that  being  the  only  mode  of 
proceeding  to  bring  the  case  properly  before  said  court. 
(2  B.  S.  903,  §  50,  4dh  ed.     1  Golby*B  Orim.  Law,  228.) 

VIII.  The  prisoner  Stetzer  neglected  to  sue  out  a  writ 
of  certiorari,  and  to  serve  the  ^ame  on  the  justice  withia 
the  time  prescribed  by  law,  failing  to  comply  with  the 
requirements  of  the  statute  in  that  respect.  The  justice 
caused  the  judgment  of  the  court  to  be  executed,  which 
was  legal  and  proper.  (1  CoUn/'s  Orim.  Lawy  228,  230. 
5  TFend.  110.) 

By  the  Courts  Johnson,  J.  The  question  presented  by 
this  certiorari  and  the  return  thereto  is,  whether  the  special 
county  judge  should  have  discharged  the  relator  when 
brought  before  him  on  the  writ  of  haleat  eorptis.  On  the 
return  to  such  a  writ,  it  is  well  settled  that  the  party  im- 
prisoned may  inquire  into  the  jurisdiction  of  the  tribunal 
by  which  he  was  committed,  and  if  he  is  able  to  show  that 
such  tribunal  had  no  jurisdiction  to  try,  convict,  or  com- 
mit, he  is  entitled  to  his  discharge.  (The  People  v.  GaseelSj 
5  Hill,  164.  The  People  v.  MeLeod,  1  id.  3T7.  Matter  of 
Divine^  21  Sow.  Pr.  80.  People  v.  BUey,  Id.  451.  People 
v.  WiOeUy  15  id.  210.  The  People  v.  Mitchell,  29  Barb. 
642.  People  v.  Kelly,  35«d.  444.  2  B.  S.  563,  §  22,  mb.  2. 
Id.  567,  §  39.) 

The  principle  ground  relied  upon  in  behalf  of  the  relator 
is,  that  the  court  of  special  sessions,  by  which  he  was 
tried,  convicted  and  committed,  had  no  jurisdiction  to  try 
the  offense,  and  to  convict  and  commit  upon  the  facts 
shown  before  the  special  county  judge,  in  the  proceedings 
upon  the  habeas  corpus.  It  there  appeared  that  the  relator 
was  regularly  brought  before  the  magistrate,  by  whom  he 
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was  afterwards  tried  and  convicted,  on  a  warrant  issaed 
upon  a  complaint  against  him  for  the  crime  of  petit  larceny 
as  a  first  ofiense.  The.  relator  thereupon  offered  to  give 
bail  for  his  appearance  at  the  next  court  of  sessions,  in 
Monroe  county,  which  the  justice  refused  to  take.  He 
then  objected  to  the  right  of  the  justice  to  try  him  for  the 
offense,  after  his  offer  to  give  bail.  The  justice  overruled 
the  objection,  and  proceeded  to  try  the  relator,  as  a  court 
of  special  sessions;  He  yvas  convicted  of  the  offense 
charged,  and  sentenced  and  imprisoned  by  virtue  of  a 
warrant  of  commitment  issued  by  the  justice. 

By  the  Revised  Statutes,  jurisdiction  is  given  to  courts 
of  special  sessions  to  try  persons  charged  with  the  crime 
of  petit  larceny  as  a  first  offense,  provisionally,  and  is 
limited  to  cases  where,  1.  The  person  charged  with  such 
offense  shall  request  to  be  tried  by  such  court;  and, 
2.  Where  such  person,  not  making  such  request,  shall  omit 
for  twenty-four  hours  after  being  requested  by  the  magis- 
trate before  whom  he  is  brought,  to  give  bail  for  his  Ap- 
pearance at  the  next  criminal  court  having  jurisdiction. 
(2  B.  S.  711,  §§  2,  3.)  If  the  person  so  arrested  and 
brought  before  the  magistrate  offered  to  give  bail  for  his 
appearance  at  the  next  criminal  court  having  jurisdic- 
tion, it  was  the  duty  of  the  magistrate  to  take  bail,  and 
he  had  no  jurisdiction  to  proceed  and  try  the  case  as  a 
court  of  special  sessions.  (2%e  Feopk  v.  Berberrieh,  20 
Barb.  224) 

The  magistrate,  in  the  case  before  us,  held  that  it  was 
his  right  and  duty  to  refuse  bail,  and  to  try  the  relator 
under  the  provisions  of  the  act  of  1870.  {Se9%,  Lawt  of 
1870,  <jA.  47.)  This  statute,  in  terms,  gives  to  courts  of 
special  sessions  in  the  county,  of  Monroe  exclusive  power 
to  hear,#try,  and  determine,  amongst  other  offenses,  ^^  all 
cases  of  petit  larceny,  not  charged  as  a  second  efiense/' 
arising  within  that  county.  As  the  case  comes  directly 
within  that  statute,  the  magistrate  had  jurisdiction,  and 
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the  relator  was  properly  held  to  trial  if  the  statute  is  valid 
and  effectual  to  confer  the  power. 

It  is  contended,  on  behalf  of  the  relator,  that  this  statute 
is  unconstitutional  and  void,  1.  Because  it  deprives  a  party 
of  the  right  of  trial  by  a  common  law  jury  of  twelve  men, 
contrary  to  the  provisions  of  section.  2,  article  1,  of  the 
constitution ;  and  2.  Because  the  crime  of  petit  larceny  is 
not  an  offense  of  the  grade  of  misdemeanor,  and  to  this 
extent,  the  statute  goes  beyond  the  limitation  of  section  26, 
of  article  6,  of  the  constitution. 

-  It  must  be  admitted  that  independent  of  this  section  26, 
in  the  new  judiciary  article  of  the  constitution,  this  statute, 
so  far  as  it  attempts  to  confer  unqualified  and  exclusive 
jurisdiction  upon  courts  of  special  sessions,  could  not  be 
upheld  within  the  principle  of  the  decision  of  the  Court 
of  Appeals  in  the  case  of  The  People  v.  Toynbee^  (13  N.  T. 
378.)  The  offense  in  that  case,  it  is  true,  belonged  to  a 
class  of  which  courts  of  special  sessions  had  no  jurisdic- 
tion whatever,  at  the  adoption  of  the  constitution  of  1846 ; 
and  the  decision,  upon  this  point  of  the  case,  turned 
mainly  upon  that  ground.  But  the  reasoning  of  the  judges 
on  the  question,  and  the  principle  which  obviously  con- 
trolled, went  much  further,  and  to  a  length  which  would 
reach  all  cases  in  which  courts  of  special  sessions  had  only 
a  qualified  jurisdiction  to  try  and  convict,  at  the  adoption 
of  the  constitution. 

The  point  established  was,  that  by  section  2,  of  arti- 
cle 1,  of  the  constitution,  the  right  of  trial  by  a  common 
law  jury  of  twelve  men  was  guarantied  to  every  person, 
as  it  stood  when  the  constitution  was  adopted ;  and  that 
this  section  was  a  limitation  upon  the  power  of  the  legis- 
.  lature,  which  could  not  be  overstepped  so  far  as  to  confer 
upon  courts  of  special  sessions  unqualified  and  lexclu* 
sive  jurisdiction,  to  try  and  convict  for  any  offense  of 
which,  at  the  adoption  of  the  constitution,  they  had  only 
a  qualified,  or  conditional  jurisdiction^  for  the  reason  that 
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the  effect  would  necessarily  be  to  deprive  a  party  of  the 
right  to  be  tried  by  a  common  law  jury,  who  might  desire 
to  be  so  tried.  And  it  was  distinctly  asserted  that  this 
limitation  was  not  so  qnalified  by  section  6  of  the  same 
article  as  to  justify  this  exercise  of  power  on  the  part  of 
the  legislature;  Section  6,  it  will  be  borne  in  mind,  pro- 
vides that  no  person  shall  be  held  to  answer  for  a  capital, 
or  other  infamous  offense,  unless  ob  presentment,  or  in- 
dictment of  a  grand  jury.  The  offense  in  that  case,  out 
of  which  the  question  arose,  was  not  a  capital  or  infamous 
crime,  but  a  mere  misdemeanor.  It  can  scarcely  be  con- 
ceived that  the  decision  in  the  case  referred  to,  would 
have  been  the  same  on  that  point,  had  section  26  of  the 
present  judiciary  article  been  then  in  the  constitution. 
This  section  ordains,  expressly,  that  ^'  courts  of  special 
sessions  shall  have  such  jurisdiction  of  offenses  of  the 
grade  of  misdemeanors  as  may  be  prescribed  by  law."  This 
provision  must  be  held  to  operate  as  an  amendment  to  the 
constitution  of  1846,  as  it  stood  when  the  decision  was 
made  in  The  People  v.  ToT/nbee,  (supra  ;)  and  it  must  have 
been  so  designed,  by  the  electors  who  adopted  the  new 
judiciary  article  of  the  proposed  constitution,  and  rejected 
the  residue.  The  provision  was  doubtless  designed  to 
remedy  a  defect  in  our  criminal  jurisprudence,  which  that 
decision  had  shown,  in  reference  to  the  trial  and  punish- 
ment of  offenses  against  the  law,  of  the  grade  of  misde- 
meanors. Of  course  it  was  not  proposed  by  the  convention, 
nor  adopted  by  the  electors,  as  a  mere  idle  form  of  words. 
It  was  designed  to  effect  some  change,  and  to  accomplish 
some  definite  object  and  purpose.  This  object  is,  I  think, 
very  plain.  It  was  to  enable  the  legislature,  in  its  dis- 
cretion, to  confer  upon  these  inferior  courts  just  that  un- 
qualified and  exclusive  jurisdiction  in  the  lower  grade  of 
offenses  which  it  was  held  not  to  possess,  by  the  decision 
before  referred  to.  And  it  must,  I  think,  have  the  effect 
to  modify  and  qualify  the  limitation  upon  legislative  power 
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which  was  held  to  be  imposed  by  section  2  of  article  1,  in 
respect  to  offenses  of  the  grade  specified.  Courts  of  special 
sessions  were  well  known  courts  of  criminal  jurisdiction, 
authorized  to  have  a  jury  of  six  men,  as  a  component  part 
of  the  tribunal,  whenever  a  person  to  be  tried  before  it 
demands  to  be  tried  by  a  jury.  This  jury  was  first  added 
as  a  part  of  this  court  as  far  back  as  1824,  and  has  been 
ever  since  continued. 

Shortly  after  the  decision  before  mentioned,  and  in  1857, 
the  qualified  jurisdiction  of  these  courts  was  greatly  en- 
larged, by  adding  thereby  to  the  number  of  offenses  which 
they  were  authorized  to  try,  by  the  Revised  Statutes,  and 
among  others,  offenses  arising  under  the  excise  laws. 
{8e99.  LawB  of  1857,  eh.  769.) 

It  had  been  decided,  under  the  constitution  of  1821, 
which  contained  a  provision  identical  with  the  one  in  our 
present  constitution,  on  the  subject  of  trials  by  jury,  by 
the  late  court  for  the  correction  of  errors,  that  the  statute 
authorizing  the  conviction  of  disorderly  persons,  by  magis- 
trates, without  any  jury,  was  constitutional.  {Duffy  v. 
The  People^  6  HUl,  75.)  The  reasoning  of  the  chancellor 
in  the  last  case  tends  very  strongly  to  a  conclusion  adverse 
to  that  arrived  at  in  The  People  v.  Toynhee,  as  will  be  [|pen 
by  reference  to  his  opinion,  and  seems  to  countenance  the 
idea  that  even  in  cases  of  petit  larceny,  the  legislature 
would  have  beeix  warranted  in  authorizing  a  trial  by  spe- 
cial sessions  without  any  jury.  This  is  referred  to  only 
for  the  purpose  of  showing  how  the  law  stood,  as  pro- 
nounced by  these  decisions,  in  reference  to  the  power  of 
the  legislature  to  confer  jurisdiction  upon  courts  of  special 
sessions,  before  the  adoption  of  the  new  judiciary  article 
as  an  amendment  of  our  present  constitution,  and  to  ren- 
der more  clear  and  apparent  the  design  of  section  26. 

The  question  had  been,  what  power  these  courts  might 
or  could  have,  under  the  provisions  and  limitations  of  the 
constitution,  as  it  had  before  stood.     That  question  had 
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been  determined  to  the  effect  that  a  restricted  or  qaalified 
jurisdiction,  only,  could  be  conferred  by  the  legislatnre. 
This  section  comes  in  and  clearly  removes  that  difficulty, 
by  declaring  that  these  courts  shall  have  such  jurisdiction, 
in  certain  cases,  as  the  legislature  may  see  fit  to  confer. 
The  object  clearly  was  to  remove  the  limitation  to  the  ex- 
tent indicated.  If  that  was  the  de^gn,  the  adoption  of  the 
section  must  be  held  to  have  produced  the  effect  This 
leaves  the  legislature  at  liberty  to  confer  such  power  upon 
these  tribunals,  either  conditional  or  absolute,  in  regard 
to  the  class  of  offenses  specified,  as  it  may  deem  most 
compatible  with  the  public  welfare. 

The  question  still  remains,  however,  whether  the  crime 
of  petit  larceny,  charged  as  a  first  offense,  of  which  the 
relator  was  convicted  under  the  statute  in  question,  £ei11s 
within  the  class  of  offenses  mentioned  in  section  26  of  the 
constitution.  By  the  terms  of  the  section,  as  has  been 
seen,  the  power  which  may  be  conferred  upon  these  courts 
is  limited  to  '^  offenses  of  the  grade  of  misdemeanors." 
By  the  Revised  Statutes,  the  terms  "crime"  and  "  offense," 
are  defined  to  be  any  offense  for  which  any  criminal  pun- 
ishment may  by  law  be  inflcted.  And  the  term  "  infamous 
cry;ae"  is  to  be  construed  as  including  every  offense  pun- 
ishable with  death  or  by  imprisonment  in  a  State  prison, 
and  no  other.  (2  B.  S.  702,  §§  31,  23.)  By  the  constitu- 
tion, (arti  1,  §  6,)  petit  larceny  is  expressly  excepted  from 
the  class  of  infamous  crimes,  which  were  not  to  be  an- 
swered for,  except  upon  presentment  or  indictment  of  a 
grand  jury. 

The  legislature,  by  the  statute  in  question,  has  under- 
taken to  place  the  crime  of  petit  larceny,  when  charged 
as  a  first  offense,  as  of  the  grade  of  a  misdemeanor,  only. 
Does  it  belong  to  that  grade  of  ofienses,  or  had  tbe  legis- 
lature the  power  to  declare  it  an  ofiense  of  that  grade,  and 
place  it  in  that  category  ?  The  section  of  the  constitution 
referred  to,  it  is  seen,  does  not  name  any  particular  crime 


ROCHESTER— MARCH,  1B72.  gSl 


The  People  v.  BawsoD. 


or  offense,  but  includes  all  of  a  certain  grade.  It  is  the 
grade  of.  the  offense,  and  not  the  name,  to  which  the  pro- 
vision of  the  constitution  refers. 

Grade,  as  defined  by  lexicographers,  is  a  degree,  or 
rank,  in  order  or  dignity — a  step  or  degree  in  any  ascend- 
ing  series.  Grades  of  crime,  in  legal  parlance,  are  always 
spoken  of  and  understood  as  higher  or  lower  in  grade,  or 
degree,  according  to  the  measure  of  punishment  attached 
and  meted  out  on  conviction,  and  the  consequences  re- 
sulting to  the  party  convicted.  Punishments  are  atti^ched 
by  law  to  offenses,  according  to  what  is  deemed  to  be  their 
heinousness,  and  their  injurious  consequences  upon  society. 
In  this  way  they  are  ranked  or  graded,  and  by  this  rule 
the  rank  or  grade  of  a  crime,  or  of  a  class  of  crimes,  as  of 
a  higher  or  lower  grade,  is  determined.  These  grades 
are  frequently  changed,  in  the  progress  of  society,  by  leg- 
islative enactment,  as  the  particular  offense  to  which  thd 
penalty  is  attached  comes  to  be  regarded  as  more  or  less 
injurious  in  its  consequences.  Thus,  at  common  law, 
petit  larceny,  which  consisted  in  stealing  the  goods  of  an- 
other of  the  value  of  twelve  pence  or  under,  was  held  to 
be  of  the  rank  or  grade  of  a  felony,  because  a  conviction 
of  it  involved  and  occasioned  a  total  forfeiture  of  the  lauds 
or  goods,  or  both,  of  the  person  so  convicted.  This  was 
the  test,  whether  a  crime  held  the  rank  of  a  felony,  or  be- 
longed to  the 'lower  grade  of  misdemeanor.  (4  Black. 
Com.  94,  95,  229.  Perjury,  at  common  law,  was  ranked 
as  a  misdemeanor  only,  because  it  was  punished  only  by 
fine  and  imprisonment,  and  did  not  occasion,  upon  con- 
victipn,  the  forfeiture  of  either  lands  or  goods.  (4  Black. 
Cam.  5,  ».  5.  Id.  138.  Arch.  Or.  PI  427.)  These  grades 
are  now  entirely  reversed  by  our  statutes. 

The  relator's  counsel  contends  that  neither  our  consti- 
tution or  statutes  have  effected  any  change  in  the  grade 
of  the  offense  of  petit  larceny,  and  that  it  still  remains  a 
felony  in  all  respects,  as  at  common  law ;  and  be  cites  Ward 
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V.  2^15  People,  (3  HUl,  396 ;)  Carpenter  v.  Nixon,  (5  ui  260 ;) 
and  The  People  v.  Adler,  (3  Park.  Or.  B.  249,)  to  sustain 
his  position. 

It  becomes  necessary  to  examine  these  cases,  and  some 
others  which  have  not  been  cited,  to  see  precisely  what 
has  been  decided  on  this  question.  In  the  first  case,  that 
of  Ward  v.  Tfie  People,  the  plaintiff  in  error  had  been  con- 
victed of  petit  larceny  as  a  second  offense.  He  had  been 
previously  convicted  of  stealing  ice,  from  an  ice-house, 
and  the  question  in  the  case  was  whether  ice  in  that  con- 
dition was  the  subject  of  larceny.  In  delivering  the  opin- 
ion of  the  court,  Nelson,  Ch.  J.,  expressed  the  opinion 
that  the  legislature  had  not,  by  the  Revised  Statutes,  ac- 
complished what  they  doubtless  intended,  in  changing 
petit  larceny  from  a  felony  to  a  misdemeanor.  But  the 
question  did  not  arise  in  the  case,  and  the  point  was  not 
in  judgment.  It  was  obiter,  merely.  The  learned  chief 
justice  admits  that  that  was  what  the  legislature  intended 
to  do,  and  also  that  the  question  was  wholly  immaterial 
in  the  case.  The  next  case,  that  of  Carpenter  v.  Nixon^ 
presented  the  question,  only,  whether  a  person  who  had 
been  convicted  of  petit  larceny  as  a  first  offense,  was  com- 
petent to  testify  as  a  witness,  in  an  action,  and  the  sanve 
court  held  that  he  was  competent,  and  that  he  had  not 
been  convicted  of  a  felony,  within  the  meaning  of  the 
statute.  In  the  third  case  cited.  The  People  v.  AdUr,  the 
defendant,  a  private  person,  was  indicted  for  an  assault 
and  battery,  in  making  an  arrest,  without  a  warrant,  of  a 
person  who  had,  several  days  before,  committed  the  crime 
of  petit  larceny,  and  detaining  him  until  an  officer  could 
be  sent  for  to  take  him  in  charge  and  take  him  before  a 
magistrate ;  and  it  was  held  that  the  arrest  was  lawfuL 
This  was  placed  upon  the  ground  that,  at  common  law, 
any  person  might  lawfully  make  an  arrest  for  a  felony, 
without  warrant,  and  that  petit  larceny  was  still  a  felony, 
and  had  not  been  reduced  to  the  ofiense  of  a  misdemeanor 
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by  the  Revised  Statutes,  but  still  remained  a  felouy  '^  in 
respect  to  all  questions  controlled  solely  by  the  common 
law/'  The  cases  cited  by  the  court  to  sustain  this  posi- 
tion are  those  of  Ward  v.  The  People^  and  OarpenUr  v. 
Nixofij  (supra^)  in  neither  of  which,  as  we  have  seen,  was 
the  question  decided.  The  only  point  decided  in  Carpen- 
ter V.  Nixon  was  that  a  person  who  was  convicted  of  the 
offense  of  petit  larceny  for  the  first  time,  had  not  been 
convicted  of  a  felony.  The  same  question  came  again  J)e- 
fore  this  court,  at  general  term  in  the  first  district,  in  the 
case  of  The  People  v.  Shay,  (18  How.  Pr.  538.)  The  ques- 
tion there  was,  whether  a  person  convicted  of  petit  larceny 
as  a  first  offense,  had  been  convicted  of  a  felony ;  and  it 
was  held  that  he  had  not,  and  that  petit  larceny  was  not 
a  felony,  under  our  statutes.  In  that  case  the  court  says 
that  all  that  was  decided  in  The  People  v.  Adler^  was,  that 
petit  larceny  was  still  a  felony,  ^'  in  resjpect  to  all  questions 
controlled  aohltf  by  the  common  law."  This  case  was  car- 
ried to  the  Court  of  Appeals,  (22  N,  T.  317,)  and  it  was 
there  expressly  held  that  a  conviction  for  petit  larceny  as 
a  first  offense  was  not  a  conviction  of  a  felony,  under 
our  law. 

The  question  presented  was,  whether  a  pe/^on  so  con- 
victed was  competent  as  a  witness,  and  the  counsel  for  the 
plaintiff  in  error  cited,  and  relied  upon,  the  cases  of  Ward 
V.  The  People,  The  People  v.  AdUr,  {tmpra,)  and  Keyeer  v. 
Earheek,  (3  Duer,  373.) 

The  court,  in  deciding  the  case,  refer  to  the  statute 
(2  jB.  8.  701,  §  23,)  which  declares  that  "no  person  sen- 
tenced upon  a  conviction  for  a  felony  shall  be  competent 
to  testify  in  any  cause,"  Ac,  "  but  no  sentence  upon  a  con- 
viction for  any  offense  other  than  a  felony,  shall  disqualify 
or  render  any  person  incompetent  to  be  sworn,  or  to  tes- 
tify in  any  cause,  matter  or  proceeding,  civil  or  criminal,^' 
and  held  that  the  conviction  and  sentence  were  under  the 
latter  clause.    ■ 
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Thus  it  appears  to  be  coaclusively  established,  that  a 
person  convicted  in  this  State,  of  the  crime  of  petit  lar- 
ceny as  a  first  oftense,  is  not  convicted  of  a  felony,  but  of 
some  offense  other  than  a  felony. 

There  is  but  one  case  in  this  court,  that  of  People  v. 
AdleTy  which  decides  that  petit  larceny  is  still  a  felony,  as 
at  common  law;  and  that  case  only  holds  it  to  be  so, 
where  the  case  is  controlled  wholly  by  the  common  law, 
and  in  no  respect  by  the  statute.  All  the  cases  agree  that 
the  legislature,  without  doubt,  intended  to  reduce  the 
offense  to  the  grade  of  a  misdemeanor,  and  supposed  it 
had  done  so.  There  can  be  no  question  that  such  was 
the  intention  of  the  legislature  in  the  enactment  of  the 
provisions  of  the  Kevised  Statutes.  Petit  larceny  as  a 
second  offense  is  expressly  declared  to  be  a  felony  and 
made  punishable  as  such.  But  from  the  first  offense,  all 
the  consequences  which  ever  attached  to  the  crime  of 
felony  are  taken  away.  Courts  of  special  sessions  have 
jurisdiction  over  it,  precisely  as  over  other  misdemeanorsi 
and  it  is  triable  and  punishable  in  all  respects  as  a  misde- 
meanor, and  as  a  misdemeanor  only.  If  it  can  still  be 
regarded  as  a  felony  at  all,  in  this  State,  since  the  Revised 
Statutes,  (which  the  examination  of  this  case  has  led  me 
very  much  to  doubt,)  it  can  be  so  only  nominally,  or  under 
some  special  circumstances.  Practically,  for  all  the  general 
purposes  of  the  prevention  and  punishment  of  crime,  it 
has  been  deprived  of  its  rank  among  felonies,  and  reduced 
to  the  lower  grade  of  misdemeanors.  If  the  measure  of 
punishment,  and  the  consequences  attached  to  a  convic- 
tion and  sentence,  have  anything  to  do  in  determining  the 
rank  or  grade  of  a  crime,  most  clearly  petit  larceny  as  a 
first  offense,  is  but  a  misdemeanor. 

My  conclusion  therefore  is,  that  if  the  statute  has  not 
had  the  effect  to  change  the  nanie  of  the  offense,  it  has 
changed  its  character,  and  that  by  whatever  name  it  may 
strictly  be  called,  it  is  quite  safe  to  hold  that  it  is  an 
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offense  of  the  grade  of  misdemeanor  only,  within  the 
spirit  and  meaning  of  section  26  of  article  6  of  the  con- 
stitution. This  being  so,  there  can  be  no  doubt  that  the 
act  in  question  is  constitutional,  and  that  the  trial  and 
conviction  were  by  a  court  of  competent  authority.  The 
magistrate,  having  exclusive  jurisdiction  of  the  .  offense, 
was  bound  to  try  it,  and  had  no  right  to  take  the  bail 
offered. 

The  question  of  jurisdictioD  in  the  magistrate  being 
settled,  the  only  other  question  which  can  he  examined, 
in  regard  to  the  proceedings  upon  the  habeas  corpus,  is, 
whether  the  warrant  of  commitment  was  in  due  form. 
(People  V.  McOormacky  4  Park.  9.)  The  relator,  upon  be- 
ing convicted,  was  sentenced  to  six  months  imprisonment, 
in  the  Monroe  county  penitentiary,  and  in  addition  thereto, 
to  pay  a  fine  of  $60.  The  statute,  (2  B.  S.  716,  §  31,) 
provides,  that  the  judgment  of  every  court  of  special  sess- 
ions shall  be  executed  by  certain  officers  therein  specified 
*'  by  virtue  of  a  warrant  under  the  hand  of  the  magistrate 
who  held  the  court,"  "  to  be  directed  to  such  officers,  spe- 
cifying the  particulars  of  such  judgment"  The  form  is 
not  otherwise  prescribed.  The  commitment  in  this  case 
was,  in  all  respects,  in  the  proper  form.  It  was  directed 
to  a  proper  officer,  to  convey  and  deliver  the  prisoner,  and 
to  the  "  keeper"  of  the  prison  where  he  was  to  be  impris- 
oned. It  directed  the  keeper  to  safely  keep  the  prisoner 
until  the  expiration  of  the  term  of  six  months,  and  until 
he  should  pay  the  fine,  or  be  discharged  by  due  course  of 
law.  This  was  clearly  a  proper  conclusion  of  the  war- 
rant But  even  if  the  conclusion  were  to  be  held  irreg- 
ular, or  incongruous,  the  warrant  would  still  be  lawful^ 
and  would  n'ot  entitle  the  prisoner  to  his  discharge  on 
habeas  corpus.  (Barb.  Orim.  Law^  4Sn,  498.)  There  is 
nothing  in  the  objection  that  the  warrant  was  not  issued 
immediately,  even  if  the  question  was  reviewable  here. 
The  delay  in  issuing  the  warrant  of  commitment  was  oc- 
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casioned  by  the  bond  and  other  proceedings  on  the  part 
of  the  relator  to  appeal  from  the  judgment,  to  the  court 
of  sessions  of  Monroe  county,  bat  as  the  cause  was  not 
removed  by  him  in  any  manner  from  the  special  sessions, 
that  court.did  not  lose  jurisdiction  to  issue  the  warrant, 
by  the  lapse  of  time.  This  was  expressly  held  in  the  case 
of  The  People  ▼.  Yatee  General  SeuionSy  (5  Wend.  110.) 

No  seal  was  necessary  to  the  warrant  of  commitment. 
The  statute  only  provides  that  it  shall  be  '^  under  the 
hand  "  of  the  magistrate. 

I  am  of  opinion,  therefore,  that  the  relator  was  properly 
remanded  on  the  habeas  corpus,  and  that  the  decision  of 
the  special  county  judge  should  be  affirmed. 

[Fourth  DbpabtxbvTi  Qeitbbal    Tbbx,  at  Rochester,  March  5,  1872. 
MtOrnt  P.  J.,  and  Joknmn  and  TalofUj  Justices.] 


MEMORANDUM. 


BaLLOU  99,    CDNVIirOHAlC. 

This  case  is  reported  in  60th  Barbour ,  page  426 ;  with  a  note  at  the  close, 
staUi^  the  fact  of  Judge  MuLLnr's  dissent,  and  the  grounds  thereof.  The  Re- 
porter is  requested,  by  Judge  Mullin,  to  say  that  an  opinion,  hastily  prepared 
by  him,  and  which  should  have  been  destroyed,  was  sent  to  Mr.  Lansing,  by 
mistake,  and  is  published  in  4th  Laming^  page  74.  It  was  the  judge's  inten- 
tion to  write,  more  careftilly  and  at  length,  a  dissenting  opinion,  in  place  of 
the  one  thus  published. 
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GRENVILLE  T.  JENKS,  Esq., 

A  DISTINGUISHED  MEMBEB  OF  THE  BAB  OF  THE  CITT  OF  BBOOKLTN, 
DIED  AT  SABATOGA  SPBINQ8,  WHBBE  HE  WAS  TEMPOBABILT 
SOJOUBNINQ,  ON  THE  14tH  OF  AUGUST,  1870,  IN  THE  41ST  TEAB 
OF  ^18  AGE. 


Grenville  Tudor  Jenks,  the  son  of  the  Rev.  Francis  and 
of  Sarah  H.  Jenks,  was  bom  in  Boston,  Massachusetts,  July  24, 
1830.  His  father  died  in  1832,  and  subsequently  his  mother 
intermarried  with  Alonzo  Gray,  Professor  in  the  Academy  at 
Dover,  Massachusetts,  at  'which  place  Grenville  was  placed  at 
school,  and  remained  until  after  the  usual  preparatory  studies  for 
college. 

In  1847  ^^  entered  the  New  York  University,  and  afterwards 
attended  Williams  College.  He  then  taught  school  for  nearly  a 
year  in  Michigan.  Returning  to  New  York,  he  entered  the 
ofEce  of  Messrs.  Lott,  Murphy  &  Vanderbilt,  in  Brooklyn,  as  a 
student  at  law,  and  was  afterwards  such  student  in  the  office  of 
Messrs.  Storrs  &  Sedgwick,  in  New  York. 

He  was  admitted  to  the  Bar  in  the  spring  of  185 1. 

As  has  been  said  of  another,  ^^  he  saw  his  vocation,  and  with- 
out faltering  or  repining,  accepted  it ;  not  the  vocation  of  the 
statesman,  diplomatist,  or  magistrate,  of  the  poet  or  reformer. 
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but  that  of  a  mere  pleader — ^the  representative  of  those*  who, 
being  dumb,  need  an  advocate.  Had  he  been  proud,  austere, 
exacting  or  imperious,  no  one  would  have  wondered ;  but  he 
was  neither.  In  his  courtesy  to  his  brethren  at  the  Bar ;  in  his 
kindness  to  his  juniors — too  sovereign  to  seem  like  condescension ; 
in  his  fidelity  to  his  clients  ;  in  his  genial,  spirit  and  sweetness  of 
temper ;  in  his  freedom  firom  egotism ;  in  his  love  of  study  and 
submission  to  labor,  he  dignified  a  weary  life,  and,  as  we  believe, 

a  useful  one." 

In  May,  1852,  he  married  Miss  Persis  S.  Smith,  of  Townsend, 

Vermont. 

He  commenced,  and  for  several  years  continued,  the  practice 
of  his  profession  in  the  city  of  New  York  ;  and  from  1863  to 
1866,  was  in  copartnership  with  Hon.  James  Emott,  Joshua  M. 
Van  Cott,  Esq.,  and  with  Calvin  E.  Pratt,  now  one  of  the  jus- 
tices  of  the  Supreme  Court.  After  those  relations  were  dissolved, 
he  formed  a  copartnership  with  Mr.  Frederick  A.  Ward,  which 
continued  until  the  time  of  his  death,  August  14,  1870. 

At  a  meeting  of  the  citizens  of  Brooklyn  who  happened  to  be 
at  Saratoga  at  the  time  of  Mr.  Jenks'  death,  held  at  Congress 
Hall,  Mr.  James  B.  Craig  announced  the  sudden  decease  of 
their,  friend  and  neighbor.  A  committee  on  resolutions  was 
appointed,  consisting  of  the  following  gentlemen :  John  P.  Rolf, 
John  E.  Burrill,  Edwards  W.  Fiske,  Wm.  Wall  and 
John  H.  Prentice  5  who  reported  the  following  preamble  and 
resolution  i  which  were  unanimously  adopted : 

We 'have  heard  with  unfeigned  regret  the  sad  news  of  the  death  of  our 
friend  and  associate,  GRENvaLE  T.  Jbnks,  who  has  been  suddenlv  taken 
froiA  us. 

Though  not  in  perfect  health,  but  sufiering  slightly  from  indispositioD, 
we  had  no  reason  to  apprehend  that  he  would  have  been  removed  from 
earth  without  a  moinent's  warning,  while  at  a  distance  from  Brooklyn, 
which  was  so  recently  his  home,  and  which  was  proud  to  own  him  as 
one  of  its  citizens.  We  desire  to  give  expression  to  our  great  respect  for 
a  worthy  and  distinguished  man,  and  to  pur  great  afiection  for  a  dear 
friend. 

Second  to  none  in  the  profbsion  of  which  he  was  a  bright  ornament, 


IN  MEMORIAM.  639 

be  had  earned  a  reputation  for  legal  knowledge  and  ability,  for  professional 
honor  and  fidelity  to  hb  clients,  and  for  a  devotion  to  truth  and  justice, 
which  will  be  as  lasting  as  it  was  well  merited. 

Faithful  and  true  in  all  his  relations  in  life,  a  good  husband  and  father, 
a  warm,  affectionate  and  devoted  friend,  an  agreeable  social  companion, 
he  was  beloved  by  all  who  knew  him  and  were  privileged  to  call  him 
friend. 

We,  knowing  and  appreciating  his  merits,  shall  always  look  back  with 
pleasure  to  the  agreeable  and  delightful  intercourse  ^yhich  has  been  so  sud- 
denly interrupted,  and  shall  ever  regret  his  death  as  a  great  loss  to  his 
family  and  friends,  and  the  community  of  which  he  was  a  niember. 

Resolved,  That  Mr.  James  B.  Craio,  John  P.  Rolf,  A.  Wright 
Sandford,  Samuel  R.  Probasco,  Abiel  Haywood,  Edwards  W.  Fiske, 
Abram  Lott  and  Isaac  Van  Anden,  be  constituted  a  committee  to  take 
charge  of  the  remains  of  our  friend  until  the  same  can  be  placed  in  the 
custody  of  his  family,  and  as  our  representatives^  and  in  our  behalf,  to 
accompany  the  remains  to  their  final  resting  place. 

■ 

At  the  City  Court  of  Brooklyn,  August  i6,  1870,  Hon.  Jos. 
Neilson  and  Hon.  Alex.  McCue,  Judges. 

Hon.  Lucie  N  Birds  eye,  addressing  the  Court,  said  : 

The  news  that  chilled  the  blood  in  my  own  heart,  and  almost 
stopped  its  beating,  when  I  learned  of  the  death  of  my  friend 
and  brother  at  this  Bar,  has  sent,  I  am  sure,  a  like  shock 
throughout  the  whole  community.  And  in  moving,  as  I  do, 
that  this  Court  suspend  its  business  on  the  occasion  of  a  public 
loss  so  great  and  so  sudden,  and  in  honor  of  the  memory  of  one 
who  has  here  so  often  and  so  ably  assisted  in  the  administration 
of  justice,  I  am  sure  I  am  discharging  a  duty  which  will  com- 
mend itself  to  the  Court  and  to  all  who  hear  me. 

What  he  has  been  in  this  and  the  other  courts  of  this  city 
and  vicinity,  for  many  years,  and  what  an  influence  he  exerted' 
in  the  community,  need  not  be  told  here.  It  is  known  to  you — 
to  all.  No  citizen  was  more  widely  known.  No  advocate  was 
more  successful  before  the  courts,  whether  upon  questions  of 
fact  or  of  law.  No  one's  companionship  was  more  kindly  or 
more  brilliant.  No  man's  judgment  was  more  quick,  or  more 
cmerring.     No  person  exercised  greater  power  in  our  midst. 
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My  own  acquaintance  with  Mr.  Jenks  goes  back  to  a  time 
when  he  was  not  such  a  power  at  the  Bar,  or  in  society.  It 
goes  back  to  the  time  when  he  was  simply  a  student  of  the  law. 
But  even  then,  the  promise  of  his  future  eminence  was  plain. 
The  extent  of  his  reading,  the  rapidity  of  his  acquiring  legal 
knowledge,  and  the  readiness  he  commanded  in  its  use,  w^ere  such, 
that  all  who  knew  him  in  his  pupilage  were  prepared  for  his 
subsequent  fiime. 

But  I  will  not  speak  of  him  as  a  lawyer,  of  his  quick  per- 
ception, his  retentive  and  ready  memory,  his  instant  command 
of  the  points  and  merits  of  a  controversy,  his  knowledge  of 
human  nature,  his  skill  in  the  examination  of  witnesses,  his 
power  to  reach  and  hold  the  attention  and  respect  of  juries  and 
judges,  his  versatility,  his  abundance  of  resource,  the  natural 
and  easy  flow  of  his  eloquence,  and,  what  is  perhaps  as  note- 
worthy as  any  other  trait  qf  his  whole  character,  the  instant 
readiness  with  which  every  faculty  and  power  responded  to  the 
call  for  their  exercise,  and  helped  to  arm  him,  as  in  a  moment, 
for  any  conflict,  and  upon  well-nigh  any  subject.  I  need  not 
speak  of  these  things  which  rendered  him  the  consummate  lawyer 
which  we  knew  him  to  be. 

But  that  for  which  we  loved  him  most,  and  in  which  we 
knew  him  best,  that  which  made  it  the  greatest  pleasure  to  meet 
him,  that  which  makes  it  so  sharp  and  sudden  a  sorrow  that  we 
shall  meet  him  no  more,  was  the  kindness  of  his  heart,  the  bril- 
liancy of  his  wit,  the  flow  of  his  humor,  the  genial  companion- 
ship, which  made  all  his  friends.  And  what  mind  have  we  ever 
known  that  was  more  fully  stored  with  the  riches  of  all  reading, 
ancient  or  modern  ?  Before  whose  eye  stood  forth  so  clearly  the 
shape,  and  life,  and  character  of  the  &mous  of  all  ages  and  coun- 
tries, as  well  as  of  fiction  and  of  poesy  ? 

It  was  the  richness  of  these  endowments,  the  easy,  natural 
use  of  them  to  amuse,  to  interest,  to  instruct — ^it  was  the  con- 
stant flow  of  his  wit  and  humor,  and  yet  the  kindness  which 
characterized  even  his  humor  and  his  wit,  that  made  him  the 
most  genial  of  companions,  the  most  entertaining  and  pleasant 
of  friends.     These  made  not  merely  the  social  hour  a  pleasure, 
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they  often  lent  to  the  sharpest,  most  earnest  contests  of  the  Bar 
an  interest,  even  a  pleasure,  which  sometimes  took  the  sting  from 
defeat  itself. 

But  he  is  gone  !  Gone  in  a  moment ;  without  a  struggle ; 
without  apparently  so  much  as  the  clasping  of  a  hand,  or  the 
moving  of  a  muscle.  There  was  no  wasting,  no  decay,  no  pain, 
no  power  or  faculty  impaired.  We  who  survive  him  meet  to 
mourn  his  loss  with  a  feeling  of  grief  as  deep  and  as  wide  as  I 
have  ever  known. 

Hon.  John  Winslow,  upon  rising  to  second  the  motion 
of  Judge  Birdseye,  said  : 

If  the  Court  please,  I  am  constrained  to  add,  that  this  is  indeed 
a  sad  and  solemn  occasion  that  brings  us  so  unexpectedly  together 
on  this  summer  morning. 

The  character  and  standing  of  our  deceased  brother  were  so 
marked  and  prominent,  that  we  of  the  Bar  could  not  know  him 
otherwise  than  well.  His  professional  life  has  been  short,  bril- 
liant, and  successful.  It  is  true  there  are  lawyers  who  have  ac- 
complished  more,  because  they  have  had  more  years,  and  more 
opportunities  than  he  had.  But  I  question  whether  there  was 
ever  a  member  of  this  Bar  whose  professional  career  was  as  bril- 
liant. Our  departed  friend's  professional  achievements  have  been 
many  and  most  distinguished. 

In  referring  to  him  as  a  lawyer,  we  shall  remember  him  as 
able  and  eminent  in  commercial  law.  While  he  had  taste  and 
culture  in  all  branches  of  the  law,  and  was  successfid  in  crim- 
inal law,  ytt  I  think  his  strongest  and  best  efforts  were  in 
cases  of  commercial  law,  and  more  especially  in  the  law  of 
corporations. 

We  all  remember  his -distinguished  successes  when  he  became 
counsel  for  one  of  our  leading  railroad  corporations,  after  Mr. 
Murphy,  the  former  counsel,  went  to  the  Hague  as  our  minister, 
and  with  what  credit  he  performed  the  difficult  duties  of  that 
.  place  ;  and  when,  in  the  course  of  business,  his  relations  were 
changed,  with  what  success  and  ability  he  sustained  the  interests 
of  suitors  against  that  and  similar  corporations. 

Vol.  LXI.  41 
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I  well  remember,  that  in  the  year  i860,  when  I  had  the  honor 
to  be  the  District  Attorney  of  this  county,  Mr.  Jenks  first 
engaged  in  the  defense  of  criminal  cases.  He  used  to  say  to  me 
that  he  would  like  to  defend  such  cases  that  he  might  gain  a  more 
practical  knowledge  of  that  branch  of  the  law ;  when  if  assigned 
by  the  Court  he  would  act  as  counsel  without  pay.  Though 
very  modest  in  those  days  as  to  his  knowledge  of  criminal  law,  no 
client  ever  suffered  in  that  respect  whose  interests  he  had  in 
charge.  For  more  than  a  year  he  defended  many  of  such  cases 
upon  assignment  by  the  Court. 

Mr.  Jenks  had  intellectual  power  of  rare  and  high  quality. 
He  had  a  retentive  memory,  quick  perceptions,  the  faculty  of 
analysis,  and  an  intuitive  sense  in  the  trial  of  causes.  With  such 
qualities  it  is  easy  to  say,  as  was  the  fact^  that  before  a  jury  he 
was  a  dangerous  adversary. 

Our  brother  will  be  missed  as  few  are  in  the  social  circle*. 
There  he  has  left  many  friends,  who  will  kindly  remember  him 
most  for  what  he  was  to  them.  He  will  be  remembered  for  his 
wit,  his  companionship,  his  sarcasms,  his  friendships,  and  for  his 
quick  sympathies.  When  in  the  mood  for  the  enjoyment  of  a 
social  interchange  of  thought  and  feeling,  I  have  rarely  met  a 
man  more  engaging  and  congenial. 

We  shall  not  again  see  him  moving  among  us,  but  we  shall 
never  forget, 

"  A  combination  and  a  form  indeed, 
Where  .eyery  God  did  seem  to  set  his  seal 
To  give  the  world  assurance  of  a  man." 

His  career  has  been  short,  and  to  mortal  vision  his  death  is 
premature. 

He  was  not  a  perfect  man ;  as  none  of  us  are.  It  may  be  said 
that  his  faults,  if  not  as  open  and  apparent  as  his  abilities,  were 
at  least  not  dissimulated  by  him.  He  would  thank  no  man,  I 
am  certain,  who  would  profess  to  believe,  even  in  this  hour 
of  eulogy,  that  in  all  things  he  was  circumspect.  He  knew 
the  infirmades  of  hum^n  nature,  and  would  scorn  to  claim 
that  he  was  exempt  from  them.  He  was,  in  a  word,  a  man 
of  fine  presence,  of  very  great  professional  ability,  of  scholarly 
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attainments,  and  with  all  possessed  of  a  kindly  and  sympathetic 
heart. 

His  departure  is  unusually  shocking  in  its  suddenness.  It  is 
proper  that  we  comfe  together,  as  we  have  this  morning,  in- 
formally, moved  by  a  common  impulse  to  pay  our  respects  and 
our  tribute  to  the  memory  of  one  who  has  been  a  man  of  mark 
among  us. 

I  trust,  if  the  Court  please,  that  an  opp<Jhtunity  will  be  had  for 
another  and  more  formal  meeting  of  the  Bar,  when  a  fuller  ex- 
pression may  be  given  of  the  deep  sense  of  our  loss. 

In  the  mean  time,  let  us  contemplate  the  lesson  of  this  hour. 

"  The  boast  of  heraldry,  the  pomp  of  power, 
And  all  that  beauty— all  that  wealth  e'er  gave, 
Await  alike. th'  inevitable  hour, — 
The  paths  of  glory  lead  but  to  the  grave." 

Judge  Neilson  said  that  the  Court  deeply  sympathized  in 
what  had  been  said,  and  with  the  members  of  the  Bar  in  this 
great  sorrow,  and  directed  the  adjournment  of  the  Court  to 
Thursday  next,  and  that  the  resolution  and  proceedings  should 
be  entered  on  the  minutes. 

The  death  of  Grenvile  T.  Jenks  was  announced  in  the 
Supreme  Court,  city  of  New.  York,  Judge  George  G.  Bar- 
nard, presiding,  by  W.  O.  Bartlett,  Esq.,  who,  in  moving 
the  adjournment  of  the  court,  said  : 

If  your  honor  please,  I  have  come  into  court  this  morning  for 
the  performance  of  a  most  unexpected — z  most  painful  duty.  It 
is  formally  to  announce  to  this  court  the  death  of  Grenville  T. 
Jenks,  the  intelligence  of  which  has  already  spread  a  gloom  over 
tne  neighboring  city  of  Brooklyn,  where  he  resided.  Mr.  Jenks 
was  found  dead  in  his  bed  at  Saratoga,  Sunday  morning.  A  friend 
who  occupied  the  same  apartment  with  him  at  Congress  Hall,  on 
retiring  about  one  o'clock,  observed  Mr,  Jenks  still  awake  and 
in  his  usual  health.  When  this  friend  arose  in  the  morning,  he 
found  Mr.  Jenks  quite  dead,  having  passed  from  time  to  eternity 
apparently  without  a  struggle. 

Mr.  Jenks  was  a  great  lawyer,  a  man  of  extraordinary  gifbj  a 
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man  of  genius.  His  perception  was  wonderfully  quick.  Hb 
judgment  was  cool,  clear,  and  sound.  A?  an  advocate,  he  leaves 
behind  him  no  superior,  and  well  might  the  ancients  regard  and 
characterize  the  gift  of  eloquence  as  divine.  His  devotion  to  the 
interests  of  his  clients  was  entire  and  chivahic.  The  classical 
literature,  for  his  love  and  knowledge  of  which  ne  was  distin- 
guished in  college,  seemed  to  have  imbued  his  whole  character, 
and  to  have  impartec^  to  it  a  kind  of  classic  beauty.  He  was 
passionately  fond  of  his  profession,  and  felt  and  cherished  the  old 
Roman  ideas  of  its  duties,  its  dignity  and  honor. 

On  one  occasion  Mr.  Jenks  was  a  candidate  for  a  seat  on  the 
Supreme  Court  bench,  and,  although  defeated,  he  ran  ahead  of 
his  ticket.  I  may  here  mention,  as  an  illustration  of  the  noble- 
ness of  his  nature,  of  his  sense  of  justice,  and  his  generous  appre- 
ciation of  a  deserving  rival,  that  in  one  of  the  very  latest  letters 
which  I  received  from  him,  he  spoke  in  terms  of  unqualified  praise 
of  his  successful  competitor,  and  announced  his  determination  at 
the  next  judicial  election  to  give  to  him  his  own  earnest  support. 

The  news  of  Mr.  Jenks'  death  came  so  unexpectedly  that  I 
have  not  yet  recovered  from  the  shock,  and  hardly  feel  like  enter- 
ing upon  an  elaborate  and  careful  analysis  of  his  character. 
It  seemed  to  me  yesterday  as  though  the  veiy  stillness  and  beauty 
of  the  morning,  so  welcome  for  its  autumnal  coolness,  served  to 
intensify  a  sense  of  our  loss.  Far  more  even  than  the  sunshine, 
does  the  presence,  the  companionship  of  great  spirits,  like  that  of 
Jenks,  contribute  to  render  this  earth  of  ours  cheerful,  and  pleas- 
ant, and  bright.  Shutting  out,  therefore,  as  it  were,  the  light  of 
day,  and  all  ^miliar  sounds,  I  found  my  heart  dwelling  in  his 
coffin,  beside  that  great  heart  of  his  which  had  ceased  to  beat  for 
ever.  My  warm  sympathies  stretched  across  the  broad  Atlantic 
to  that  fragile,  invalid  wife,  whom  he  loved  and  watched  over 
so  tenderly.  She  had  reluctantly  left  him  but  a  few  months  ago, 
under  the  advice  of  a  physician,  that  a  sea  voyage  was  requisite 
to  the  preservation  of  her  life.  God  help  her  in  the  lightning 
shock  of  this  overwhelming  grief.  She  will  return  from  a  foreign 
land  to  find  her  own  home  seeming  more  foreign  in  its  unlooked- 
for  and  terrible  desolation.     In  his  own  house,  and  among  the 
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members  of  his  own  femily,  Mr.  Jenics  was  as  gentle  as  a  girl ; 
as  young  in  spirit  and  feeling,  as  vivacious  and  playful,  as  his 
youngest  child.  Cold  and  inadequate  indeed  are  the  words  in 
which  we  seek  to  state  the  measure  of  qualities  so  admirable,  of 
virtues  and  accomplishments  so  rare.  The  burning  eloquence 
of  his  own  lips,  now,  alas,  hushed  forever,  is  needed  for  such  an 
occasion.  For  myself,  I  could  scarcely  contemplate  the  death 
of  any  person  with  deeper  grief — ^with  a  keener  sense  of  personal 
loss.  But  I  should  not  come  into  this  public  place  to  give  ex- 
pression to  my  private  sorrow,  if  I  did  not  know  I  speak  the 
common  language  of  the  Bar,  and  the  sentiments  of  all  who 
knew  and  appreciated  our  departed  brother. 

Although  Mr.  Jenics  was  a  resident  of  Brooklyn,  he  had  an 
office  in  this  city,  and,  as  your  honor  is  aware,  he  was  engaged  in 
many  important  causes  here.  The  conspicuous  and  essential 
part  which  he  bore  in  the  defense  of  a  brother  lawyer  in  the 
United  States  Court,  in  this  city,  a  few  months  ago,  resulting  in 
the  triumphant  vindication  of  his  client,  and  the  ignominious  flight 
of  the  accuser,  is  fresh  in  the  memory  of  all.  He  is  almost  as 
much  a  loss  to  this  judicial  district  as  to  that  in  which  he  lived. 
I  fully  understand  the  importance  and  magnitude  of  this  court. 
But  I  do  not  conceive  that,  under* present  circumstances,  it  has 
any  higher  duty  to  perform  than  to  give  one  day  to  the  contem- 
plation of  the  worth  of  the  distinguished  lawyer  who  has  been  re- 
moved from  its  ranks  of  practitioners.  We  are,  perhaps,  too  apt 
to  think,  amid  the  pressure  and  exigencies  of  professional  business, 
that  we  can  give  no  moments  to  reflection  upon  death  and  the 
judgment  to  come.  But  how  soon,  in  the  course  of  nature,  it 
must  be,  when  all  of  us  who  are  standing  here  now  will  have 
been  called,  as  our  lamented  brother  has  now  been  called,  not  for 
a  day,  but  for  all  time,  from  these  earthly  cares  and  anxieties. 
The  angel  of  death  bore  him  away  without  warning,  and  with 
no  passport  but  the  consciousness  of  duty  done,  I  think  his 
sudden  death,  which  has  so  shocked  us,  is  calculated  to  freshen 
and,  strengthen  our  feith  in  the  immortality  of  the  soul.  For, 
while  it  is  possible  for  us  to  realize  that  he  who  was  among  us 
but  yesterday,  so  strong  and  powerful,  may  have  changed  his 
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place  of  abode  and  form  of  existence,  our  minds  instinctively  reject 
the  idea  that  his  great  spirit  has  been  blotted  out  and  has  ceased  { 

to  be.     I  do  now  move  that  this  honorable  court  adjourn,  as  a  | 

mark  of  respect  to  the  memory  of  Grenville  T.  Jenks. 

Mr.  A.  J.  Vandbrpoel,  in  seconding  the  mdcion,  said  : 
May  it  please  the  court :  In  rising  to  second  the  motion  which 
has  been  made  by  our  learned  brother,  I  can  not  but  feel  the  jus- 
tice of  the  eloquent  tribute  which  has  been  paid  to  our  departed 
friend.     Only  a  few  days  ago  it  was  my  pleasure  to  meet  Mr. 
Jenks  in  Brooklyn,  and  to  sit  with  him  for  an  hour,  having  a 
social  chat  after  the  business  of  the  court  was  over.     And  at 
that  time  there  was  no  man  among  us  who  seemed  stronger  and 
better  able  to  endure  the  fatigues  of  hard  labor  than  Mr.  Jenks. 
But  a  few  days  before,  he  bade  farewell  to  his  wife  and  one  of  his 
children,  who  have  been  alluded  to,  and  upon  whom  the  blow 
which  has  iallen  must  come  with  terrible  effect.     Mr.  Jenks  was 
probably  the  most  prominent  man  of  his  age,  at  either  the  Bar  of 
New  York  or  Brooklyn.     We  must  remember  that  he  was  but 
forty  years  of  age,  and  it  is  only  about  fourteen  or  fifteen  years 
ago,  I  believe,  that  he  tried  his  first  case  in  the  Superior  Court 
of  this  city.     He  was  then  associated  with  Mr.  Hyde,  one  of  the 
best  lawyers  of  his  day,  destined,  to  be  cut  off  in  the  prime  of  his 
life,  and  perhaps  it  was  owing  somewhat  to  the  circumstances  o( 
that  association  that  he  became  so  early  prominent.     In  the  cause 
to  which  I  have  alluded,  Mr.  Hyde  was  expected  to  take  a  lead- 
ing part.     But,  as  it  frequently  happened  to  him  in  his  ill  health, 
he    had    lost   his  sleep  for   several   nights,  and,   unexpectedly, 
Mr.  Jenks  was  required  to  take  the  lead,  and  sum  up  the  case. 
That  he  did  it  well — that  he  discharged  his  duty  well — none  of 
those  who  have  seen  him  since  in  his  rapid  rise  can  doubt  for  a 
moment.     I  do  not  feel  called  upon  to  extend  these  remarks. 
We  all  of  us  feel  that  in  the  loss  of  Mr.  Jenks  we  have  lost  not 
only  a  prominent  and  able  member  of  our  Bar,  but  a  true  fnend. 
No  lawyer  in  distress  ever  applied  to  him  that  was  not  helped. 
No  ttlient  ever  placed  his  cause  in  his  hands  that  did  not  feel 
that  everything  that  energy,  industry  and  learning  could  do,  was 
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done.     I  think  it  is  eminently  proper  and  fit  that  the  motion  made 
by  my  learned  brother  should  be  granted. 

Judge  Barnard  then  said : 

I  do  not  know  that  I  can  say  anything  in  addition  to  what  has 
been,  already,  so  well  and  ably  sjid  by  the  gentlemen  who  moved 
and  seconded  the  proposition  for  the  adjournment  of  the  court.  I 
deem  it  not  inappropriate,  however,  to  mention  that  at  my  first 
acquaintance  with  Mr.  Jenks,  nearly  nine  and  a  half  years  since, 
while  sitting  at  chambers,  I  was  struck  with  his  manner  of  arguing 
the  case ;  the  courteous  manner  in  which  he  treated  the  court, 
the  gentlemen  of  the  Bar,  and  the  advocate  on  the  other  side. 
From  that  time  our  acquaintance  continued  to  grow  in  intimacy, 
and  I  have  had  no  reason  to  change  the  opinion  I  first  formed ; 
but,  on  the  contrary,  I  have  had  reason  to  become  more  and 
more  attached  to  him  as  he  and  I  grew  older. 

Had  he  lived,  I  am  satisfied  he  would  have  taken  a  place  in  the 
front  rank  in  the  State  of  New  York  as  a  lawyer  and  advocate. 
Ending  his  life  at  an  age  when  most  others  are  just  beginning  to  de- 
velop their  powers,  he  has  left  behind  him  a  sufiicient  track  to  enable 
us  to  see  that  had  he  lived  he  would  have  been  second  to  none. 

I  will  therefore  direct  the  clerk  to  enter  the  proceedings  and 
adjournment  upon  the  minutes,  so  that  the  records  of  the  court 
may  bear  this  mark  of  respect  to  a  brother  who  has  passed  away, 
who  was  both  talehted  and  good. 


At  a  meeting  of  the  Bar,  held  at  the  court  house  in  the  city 
Brooklyn,  August  i8,  1870,  on  motion  of  Judge  Neilson,  Hon. 
John  A.  Lott  was  requested  to  act  as  President,  and  Hon.  Lu- 
ciEN  BiRDSEYE,  Hon.  Calvin  E.  Pratt,  Hon.  James  Troy, 
Gen.  Philip  S.  Crooke,  Hon.  Benjamin  D.  Silliman,  and 
Hon.  George  G.  Reynolds,  as  Vice  Presidents ;  and  Hon. 
Henry  E.  Moore  and  John  H.  Bergen,  Esq.,  as  Secretaries. 

The  president  stated  the  object  of  the  meeting  was  to  pay 
proper  respect  to  the  memory  of  our  deceased  brother,  Gren- 
viLLE  T.  Jenks. 
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Judge  McCuE,  as  chairman  of  the  Committee  appointed  at 
a  previous  meeting,  arose  and  spoke  as  follows : 

Mil*  President  :  On  Sunday  last  intelligence  came  to  us 
that  a  friend  with  whom  we  had  but  lately  parted,  who  had  left 
his  home,  if  not  in  his  accustomed  health,  at  least  without  appre- 
hension of  danger,  and  full  of*  hopes  and  anticipations  for  the 
future,  had  been  suddenly  called  away  from  us.  Death  came  to 
him  like  a  thief  in  the  night  and  stole  away  his  life,  and  when 
morning  dawned  the  noble  heart  of  that  friend  had  ceased  to 
beat.  The  event  was  without  warning.  He  died,  so  far  as  we 
can  know,  without  pain — without  a  stru^le  ;  he  passed,  like  an 
infant,  from  the  sleep  of  earth  to  that  sleep  which  shall  know  no 
waking  in  this  world. 

Startled  as  we  were  by  this  announcement,  but  without  a 
murmur  against  the  wisdom  of  that  Divine  Providence  which 
had  so  afflicted  us,  we  nursed  our  grief — private  grief  as  we 
thought  it — in  silence,  and  tried  to  close  our  eyes  to  the  terrible 
truth.  The  next  morning  saw  that  sad  news  spread  far  and  wide, 
and,  at  an  early  hour,  these  halls  were  filled  with  anxious  friends, 
inquiring  if  this  could  be  true.  It  was,  indeed,  too  true.  As 
by  a  common  impulse,  an  appeal  was  made  to  the  several  courts 
to  suspend  the  ordinary  duties  of  the  day,  that  we  might  all  have 
time  to  look  our  grief  full  in  the  face,  to  measure  and  realize  its 
extent,  and  find  fitting  words  in  which  to  express  our  sorrow  at 
the  event.  What  his  more  intimate  friends  might  at  first  have 
supposed  was  only  their  private  loss,  was  claimed  by  the  Bench 
and  Bar,  without  distinction,  as  theirs  too,  and  not  only  here  in 
this  city  where  he  had  passed  his  life,  but  in  the  adjoining  city, 
in  whose  courts  his  voice  was  hardly  less  familiar  than  in  our 
own,  appropriate  recognition  and  expression  of  participation  in  our 
sorrow  have  been  given  by  the  courts  and  by  members  of  the 
profession.  Our  late  brother  had,  at  a  comparatively  early  age, 
attained  to  the  very  foremost  rank  in  his  profession. 

At  an  informal  meeting  of  the  Bar,  held  in  this  room  on  Mon- 
day last,  it  was  deemed  proper  to  afford  to  the  many  friends  of 
our  deceased  brother  residing  at  a  distance,  an  opportunity  to 
unite  with  us  in  an  expression  of  the  deep  sorrow  which  we,  the 
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members  of  the  Bar,  feel  in  being  deprived  of  the  companionship 
of  one  whose  presence  in  the  courts,  and  whose  participation  in 
every  department  of  professional  practice  for  years  past,  had  been 
so  constant,  so  efficient,  and  so  brilliant,  as  to  make  us  feel  that 
our  deceased  brother  had  become  a  necessary  element  in  the  due 
administration  of  justice.  The  Committee  appointed  at  that 
meeting  desire  to  present,  through  you,  to  the  members  of  the 
Bar  here  present,  some  resolutions  expressive  of  the  great 
regard  in  which  our  late  brother  was  held  by  us,  not  only 
for  those  genial,  kindly  feelings  which  had  made  him  the  light 
of  every  social  gathering,  but  for  the  great  intellect  which  had 
raised  him  to  a  professional  position  so  useful  and  so  honorable. 

Those  who  knew  our  deceased  brother  well  know  how 
thoroughly  he  detested  "  the  trappings  and  the  suits  of  woe  "  that 
mark  most  gatherings  of  this  kind — know  how  much  he  repro- 
bated the  eulc^es  which  the  hour  of  sorrow  heaps  upon  the  dead, 
and  we  have  endeavored  to  make  these  resolutions  as  simple  and 
truthfid  as  was  his  own  noble  nature. 

Death  having  suddenly  entered  our  brotherhood  and  stricken  down  its 
brightest  ornament — 

Resolved^  That  we,  the  members  of  the  Bar,  yield  with  profound 
sorrow  to  the  event  which,  in  the  full  vigor  and  maturity  of  his  great 
powers,  has  taken  from  us,  and  this  conmiunity,  our  beloved  brother, 
Grenville  T.  Jbnks. 

Resolved^  That  in  his  decease  the  Bar  has  lost  its  most  brilliant  repre- 
sentative ;  the  social  circle  a  contributor  to  its  enjoyment ;  and  society 
at  large,  a  member  whose  excellence  of  heart,  together  with  his  great  and 
rare  gifts  as  an  orator,  advocate,  and  jurist,  render  his  loss  a  public 
.  calamity. 

In  his  emotions  and  affections,  his  love  of  truth  and  of  fair  dealing,  he 
was  fervid.     His  detestation  of  fraud  and  artifice  was  uncontrollable. 

« 

The  conviction  that  the  merit  of  a  case  was  on  his  side  of  it  was  neces- 
sary to  awaken  his  powers ;  then,  indeed,  he  was  invincible. 

He  was  careful  and  conscientious  in  the  selection  of  his  cases,  often  de- 
clining employment  and  large  emolument  unless  he  saw  and  felt  that  he 
was  called  upon  to  defend  the  right. 

As  a  lawyer,  he  was  honorable  and  enthusiastic ;  as  a  friend,  genial 
and  consistent ;  as  a  citizen,  unostentatious,  liberal,  and  loval. 
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He  held  all  his  relations  with  a  lofty,  yet  simple  pride,  which  gave 
grace  and  dignity  to  his  character. 

Hon.  William  C.  De  Witt  then  arose  and  spoke  as  follows : 

Mr.  President  and  Fellow  Members  of  the  Bar  :  I 
think  it  must  be  conceded  that  of  all  human  pursuits  the  practice 
of  the  law  presents  the  largest  and  most  difficult  theatre  for  the 
exercise  of  intellectual  power.  The  learning  essential  to  a  fiill 
preparation  for  the  profession,  the  well  balanced  and  forecasting 
judgment  requisite  to  the  proper  management  of  an  important 
case,  the  varied  and  incisive  knowledge  of  human  nature  con- 
stantly demanded  in  the  thorough  examination  of  witnesses,  and 
the  active  and  exhaustless  capacity  of  reason,  wit,  and  eloquence, 
always  needful  in  moving  other  men's  minds  by  speech,  form  a 
combination  of  faculties  rarely  found  in  the  possession  of  any 
single  man.  It  has,  therefore,  come  to  pass  that  those  who  have 
risen  to  eminent  distinction  at  the  Bar  have  generally  stood  in  the 
front  rank  of  their  generation.  From  the  days  of  Coke  to  the 
present  time,  great  lawyers,  both  in  England  and  in  this  country, 
have  furnished  the  controlling  minds  in  the  guidance  and  develop- 
ment of  mercantile,  commercial,  and  governmental  progress. 

To  this  list  of  distinguished  men  who  are  gone,  in  perhaps  a 
more  limited  but  surely  a  most  useful  'sphere,  death  has  sud- 
denly added  the  name  of  Mr.  Jenks.  His  life  had  not  yet 
brought  him  into  a  prominent  public  or  official  position ;  but  if, 
in  recalling  his  virtues,  we  discover  that  he  possessed  this  array 
of  qualities,  by  which  a  great  advocate  is  made  and  known,  we 
shall  be  justified  in  esteeming  him  among  the  most  highly  gifted 
men  of  his  times. 

Most  assuredly,  sir,  he  had  the  fullest  tutelage  and  preparation. 
He  had  passed,  with  great;  credit,  through  the  teachings  of  our 
academies  and  colleges,  and  his  rich  and  tireless  memory  was 
always  swift  and  faithful  in  recalling  what  he  had  learned.  I 
know  of  no  man  more  ready  in  classical  quotations,  and  no  one 
quicker  in  correcting  others  when  misstating  them  in  his  pres- 
ence. His  studentship  at  the  law  was  full  and  unconditional. 
He  gave  to  the  office  in  which  he  studied   his  entire  time  and 
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attention.  He  read  with  ambitious  fidelity  to  his  calling,  and  he 
conducted,  with  his  own  hands,  thousands  of  cases  through  all 
the  intricacies  of  the  Code.  Those  who  knew  him  well  during 
the  earliest  years  of  his  practice,  bear  uniform  testimony  to  his 
studiousness  and  industry.  It  is  true  that  during  the  latter  years 
of  his  life  he  was  not  distinguished  by  his  devotion  to  the  books j 
but  if  we  consider  his  early  labors  in  this  regard,  and  his  daily 
presence  in  court,  and  participation  in  the  debates  of  the  Bar,  in 
connection  with  that  most  wonderful  memory  which,  beyond  all 
question,  he  possessed,  we  shall  see  how  abundantly  his  mind 
must  have  been  stored  with  the  wisdom  of  the  text  writers  and 
the, precedents  of  the  courts. 

But,  sir,  nature,  after  all,  had  ^een  his  greatest  bene&ctor. 
Quickened  into  life  by  the  gentlest  blood  of  New  England,  and 
well  educated  in  the  schools,  he  came  among  us  with  a  birain 
endowed  with  peculiar  genius.  It  would  be  idle  for  me  here, 
where  it  lives  so  fully  in  all  our  memories,  to  speak  of  his 
superabundant  wit  and  most  unctuous  humor.  How  often  have 
they  made  glad  these  halls.  How  many  of  his  quick  retorts,  his 
grotesque  tropes  and  metaphors,  his  always  fresh  and  side-shaking 
stories  still  dwell  in  our  minds !  These  are  simple  things  to 
the  serious,  but  who  among  us  will  say  that  they  have  not  in- 
fluenced jurors,  that  tKey  have  not  enlivened  our  hearts,  lightened 
our  cares,  and  brought  us  into  more  wholesome  relationship  with 
our  fellows  ? 

Of  fancy  he  seemed  never  to  want,  and  in  its  use  he  was  nice 
and  discriminating.  It  may  be  doubted  whether  there  is  any 
thing  more  effective  in  oratory  than  the  art  of  painting  pictures 
with  words.  I  know  of  one  occasion  when  a  distinguished  orator 
in  this  country,  while  addressing  an  ordinary  political  meeting, 
furnished  a  most  striking  proof  of  this  truth.  He  had  given  a 
full  and  graphic  description  of  the  assembly  of  the  barons  for  the 
passage  of  Magna  Charta.  The  picture  was  fine  and  glowing, 
and  he  sought  to  complete  it  by  the  image  of  the  Lord  Jesus 
Christ  descending  in  their  midst.  So  striking  was  the  description, 
that  at  the  mention  of  the  name  of  the  Saviour,  a  large  number 
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of  the  audience  fell  upon  their  knees,  and  involuntarily  made  the 
sign  of  the  cross  upon  their  foreheads. 

In  this  art  Mr,  Jenks  was  remarkably  proficient.  He  sel- 
dom touched  upon  those  solemn  thoughts  which  cluster  about 
religion  and  death,  and  the  world  beyond ;  for,  for  these  things 
he  had  an  awe  creative  of  the  most  childlike  simplicity.  But 
the  pictures  he  drew  were  always  either  comical  or  beautiful, 
and  never  incomplete.  Nearly  every  place  or  scene  he  spoke 
about,  he  presented  to  a  jury  as  vividly  as  though  they  were 
looking  upon  the  reality.  I  can  call  to  mind  a  myriad  of  such 
paintings,  which  live  in  my  memory  like  the  faces  of  old  friends. 
I  doubt  whether  he  ever  addressed  a  jury  without  deeply  im- 
pressing them  with  some  image  peculiarly  appropriate  to  the  case 
in  hand. 

His  style  of  argument  was*  entirely  of  the  school  of  Bacon, 
and  had  in  it  nothing  of  the  syllogistic  system  of  Aristotle. 
Whatever  may  be  the  conflicting  views  with  reference  to  the 
distinctive  teachings  of  these  two  philosophies  (and  the  correct 
principles  probably  lie  in  a  union  of  them  both,)  that  of  Bacon 
is  peculiarly  fitted  for  a  jury  trial.  Jenks  always  pursued  the 
inductive  mode  of  reasoning,  and  in  this  he  was  not  easily 
equaled.  His  tenacious  memory  held  every  important  fact 
evolved  in  a  trial  ready  at  his  command.  He  did  not  stop  to 
systematize  or  arrange  these  fects  upon  any  notion  of  augment- 
ing their  metaphysical  force  j  he  rather  took  them  up  in  the 
order  in  which  they  transpired  during  the  examination,  or  when 
they  came  easiest  at  his  hand.  He  overlooked  nothing.  '  His 
analysis  of  testimony  was  exhaustive  in  the  last  degree.  But 
he  never  failed  to  see  and  appreciate  the  salient  facts  of  a  case, 
and  he  handled  such  facts  with  the  most  wonderful  adroit- 
ness  ;  every  point  that  could  be  made,  every  truth  that  could  be 
deduced  favorable  to  his  client,  was  brought  to  light  full-orbed 
and  unmistakable.' 

To  the  f)urely  pathetic,  in  the  court  room,  he  was  a  stranger. 
He  had  a  fethomless  sympathy  for  human  sorrow,  or  human  suf- 
fering, and  it  was  probably  because  this  sentiment  was  so  big 
within  him,  that  he  abstained  from  arousing  it  in  others.     But  to 
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all  the  sympathies  of  humanity  he  was  an  old  acquaintance. 
These  he  never  failed  to  visit,  when  he  was  engaged  at  nisi 
prius.  He  swept  every  chord  with  the  hand  of  a  master,  and 
no  juror  ever  sat  before  him,  during  the  close  of  a  trial,  without 
the  assuring  conviction  that  ^^  another  of  the  great  human  family 
was  near  and  felt/' 

In  the  exaitiination  of  witnesses,  both  direct  and  cross,  he 
never  was  surpassed.  In  his  noble  participation  in  the  recent 
trial  of  Judge  Fullerton,  he,  upon  this  head,  by  common  consent, 
was  yielded  the  palm.  I  have  already  indicated  the  source  of 
this  power. 

Mr.  Jenks  had  a  boundless  knowledge  of  human  nature. 
Associating  constantly  with  all  manner  of  men,  in  all  walks  of 
life,  his  keen  observation  detected  every  spring  of  thought  and 
impulse.  These  observations  were  priceless,  and  enduring.  He 
was  full  of  the  humanities  of  his  race,  and  natural  in  all  he  said 
and  did.  Indeed,  so  utterly  was  he  under  the  control  of  his 
strong  natural  impulses,  that  he  had  an  aversion  to  anything  that 
wore  the  appearance  of  coldness  or  of  art.  I  have  heard  young 
men,  who  accosted  him  oddly,  or  put  him  some  difficult  ques- 
tion, or  touched  him  on  some  tender  point,  complain  of  the  harsh- 
ness of  their  reception,  or  the  sarcasm  of  his  retort.  Many  mis- 
took this  noticeable  habit  for  dislike,  or  hostility.  It  is  easily 
explained.  So  entirely  was  he  given  to  nature,  that  for  anything 
which  partook  of  art,  in  this  sense,  even  matters  of  metaphysical 
discussion,  he  had  the  intiensest  aversion.     He  was 

"  Lofty  and  sour  to  them  that  loved  him  not ; 
Bat  to  those  men  that  sought  him,  sweet  as  summer." 

He  never  &iled  to  greet  with  cordiality  any  one  who  approached 
him  with  real  attachment,  or  anxious  inquiry,  and  the  aid  he  gave 
to  others  it  would  take  volumes  to  record.  One  stroke  of  nature 
made  the  whole  world  kin  to  him.  It  was  by  virtue  of  such*  a 
structure  of  head  and  heart,  that  he  came  to  his  intimate  knowl- 
edge of  mankind.  A  witness  placed  upon  the  stand  could  not 
get  far  before  Mr.  Jenks  began  instinctively  to  enter  his  inner 
life,  and  find  the  sources  of  his  partialities  and  feelings.     With 
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such  rare  powers  in  this  particular  branch  of  his  profession,  he 
never  was  rude  or  severe  to  a  witness,  but  conducted  his  ques- 
tioning in  a  spirit  of  quiet  but  searching  inquiry. 

Nor  did  he  fail  in  those  nicer  and  more  abstract  performances 
by  which  questions  of  law  are  presented  in  appellate  tribunals. 
In  actions  of  tort,  he  argued  successfully  some  of  the  leading 
cases  in  the  books.  Upon  the  law  touching  railfoads  and  other 
corporations,  he  was  instrumental  in  establishing  many  precedents, 
^nd  those  who  will  read  the  decision  of  the  Court  of  Appeals  in 
the  case  of  the  The  People  v.  Tates,  i:endered  by  Justice  Potter, 
will  see  how  his  memorable  argument  of  that  cause  not  only 
convinced  the  judges,  but  actually  imbued  them  with  his  own 
enthusiasm  in  behalf  of  the  prisoner. 

In  these  particulars,  and  in  all,  was  Grenville  T.  Jekks  a 
great  lawyer.  Though  he  died  when  only  forty  years  of  age,  I 
place  him  among  the  ablest  advocates  in  the  State.  I  call  around 
him  the  living  and  the  dead,  Williams  and  Emmett,  and  Hoffman 
and  O'Conor,  and  him,  the  cynosure  of  the  Bar,  whom  to  know 
was  to  love,  and  the  sadness  of  whose  sudden  death,  still  so  fresh 
in  memory,  seems  to  mingle  with  the  deep  gloom  of  our  friend's — 
the  noble-hearted  Brady — I  call  them  all  about  the  man  whose 
coffined  earth  we  shall  this  day  entomb,  and  I  claim  that  of  each 
and  all  Grenville  T.  Jenks  was  a  peer.  It  said  that  the  faane 
of  the  great  advocate  dies  with  his  generation.  Be  it  so.  The 
glory  which,  in  long  ages,  survives  its  subject,  is  to  him  of  little 
avail.  It  suffices  to  know  that  the  virtues  and  reputation  of  our 
friend  shall  live  in  the  hearts  of  those  he  loved  through  all  the 
changes  of  this  life,  serenely  and  steadily,  until,  mayhap,  they 
meet  him  in  the  life  beyond. 

The  same  rare  qualities  of  head  and  ^eart  appeared  in  Mr. 
Jenks  in  all  his  spheres  of  life.  As  a  husband,  he  was  as  appre- 
ciative and  affectionate  as  a  young  man.  As  a  father,  he  toler- 
ated no  limit  to  his  pride^  and  no  check  of  his  encomiums,  when 
he  thought  of  his  children,  and  he  told  me  once  that  his  highest 
advancement  in  life  was  marked  by  their  growth.  He  gratified 
all  their  proper  wishes  with  jocund  generosity,  and  he  kept  faith- 
ful watch  over  the  culture  of  their  minds.     But. as  a  friend,  how 
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shall  I  speak  of  him  ?  Knowing  him  as  intimately  as  any  one 
for  many  years,  I  scarce  dare  to  trust  myself  here.  It  seems 
to  my  partial  mind  no  extravagance  to  liken  his  heart  in  tireless 
action  and  boundless  affection  to  the  chainless  sea.  No  exaction 
was  too  great,  no  service  too  severe,  no  hazard  too  dangerous  for 
him,  when  encountered  in  behalf  of  a  friend,  and  he  leaned  upon 
his  friends,  with  a  feeling  of  dependence,  in  a  sense  which  seemed 
to  declare  that  his  whole  happiness  depended  on  their  approbation. 
His  generosity  was  boundless.  I  have  known  him  to  give  a  poor, 
woman  ten  dollars  in  the  streets,  and  then  send  his  wife  to  look 
further  after  her  wants.  I  have  seen  him  loan  large  amounts  to 
men  for  whom  he  felt  a  sympathy,  when  he  knew  they  never 
would  be  repaid.  Although  he  spent  one  of  the  largest  profes- 
sional incomes  in  this  country  as  fast  as  he  received  it,  his  name 
upon  any  subscription  for  *  an  object  suited  to  his  feelings  was 
always  among  the  rich.  He  delighted  in  making  presents,  and 
few  of  his  many  friends  are  without  some  tasteful  token  of  his 
regatd. 

Such  was  Grenville  T.  Jenks — z  man  of  large  heart  and  large 
brain,  highly  endowed  with  genius,  and  rich  in  his  love  of  others. 
As  such  we  must  now  part  with  his  remains.  All-searching 
death  has  taken  him  to  his  peaceful  and  eternal  rest.  In  a  few 
hours,  by  the  city  he  honored,  beneath  the  green  trees  where  its 
dead  are  sleeping,  we  will  lay  him  upon  his  couch.  From  thence 
his  body  will  come  no  more  until  the  final  resurrection.  There- 
fore, old  friend,  farewell !  ^  Yet,  at  these  words  come  flocking 
back  the  bright  and  golden  memories  of  the  days  that  are  no  more. 
We  cannot  let  you  go.  By  the  divine  magic  of  our  immortal 
natures  we  keep  you  with  us.  We  recall  you  at  the  Bar 
radiant  in  the  full  glory  of  successful  advocacy ;  in  the  council 
room,  wise,  devoted,  sincere ;  but,  above  all,  as  we  gather  in  the 
social  circle,  lo !  the  dun  pall  is  lifted,  and  we  see  you  once 
again.  We  see  the  large  frame,  the  ample  brow,  the  curled  lip, 
the  eye  lit  with  divine  light,  and  bright  with  cheerful  love,  and 
we  hear  the  delicate  accents  of  your  voice.  You  are  there  s^in, 
**  chiefest  among  ten  thousand."  We  feel  the  old  joy,  the  old 
devotion.     There  let  us  delight  to  recall,  you ;  there  let  us  keep 
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your  memory  fresh,  year  after  year,  until  we,  too,  shall  confinont 
that  mysterious  change  through  whose  awful  ordeal,  you,  thank 
God,  gently  glided,  without  one  tear  of  anguish  or  one  pang  of 
pain. 

Hon.  John  J.  Armstrong,  county  judge  of  Queens  county, 
said : 

Mr.  President  :  This  is,  indeed,  an  occasion  of  no  ordinary 
import.  The  angel  of  death  has  visited  this  Bar  and  borne  fiom 
our  midst  its  brightest  and  best  beloved  member;  and,  as  we 
gather  here,  we  look  and  listen  in  vain  for  the  bright  and  cheer- 
ful hccj  the  magic  words  and  musical  voice  of  him  whom  living 
we  loved,  and  whom,  now  dead,  we  mourn. 

Sad,  indeed,  the  thought  that  these  halls,  once  the  scene  and 
witnesses  of  his  triumphs,  will  never  again  resound  to  the  inspir- 
ing eloquence,  or  be  lit  up  with  the  pleasure  which  the  charm- 
like melody  of  his  utterances  ever  produced.  Others  might  have 
fallen,  and  our  hearts  might  have  bled  at  the  separation;  but 
soon  the  restoring  hand  of  time  would  have  healed  the  wound 
and  assuaged  the  grief. 

But  who  shall  take  the  place  of  the  genial,  warm-hearted  and 
generous  Jenks  ?  Who  shall  light  up,  as  he  did,  the  routine  of 
professional  life  with  the  wit  that  sparkled  as  the  diamond  ?  Who 
among  us  shall  rival  him  in  that  beauty  of  thought  and  expression, 
which,  if  it  did  not  convince,  did  nevertheless  attract,  by  its  ele^ 
gance  and  power  ?  Who  is  there  at  this  Bar  who  can  hope,  by 
the  clearness  of  his  expression,  the  closeness  of  his  logic,  or  the 
strength  of  his  argument,  to  fill  the  place  now  made  vacant? 
Who  is  there  here,  who  will  receive  from  a  learned  bench,  the 
members  of  our  own  profession,  and  those  whose  business  calls 
them  hither,  the  same  smile  of  recognition  slnd  welcome  that  ever 
greeted  our  friend  and  brother  ?  Alas,  sir,  I  fear  that  we  shall 
long  seek  to  find  his  likeness. 

Sir,  the  loss  we  have  sustained  is  not  only  great,  but,  in  my 
judgment,  is  irreparable.  His  frank  and  manly  presence,  his  in- 
tellectual and  pleasant  &ce,  so  often  radiant  with  beauty,  the 
bright  and  flashing  eye,  that  made  him  not  only  attractive,  but 


IN   MEMORIAM.  657 

lent  force  and  power  to  his  eloquent  tongue,  his  easy  and  grace- 
ful manners  while  addressing  a  jury,  as  well  as  his  excellent  judg- 
ment, quick  perception,  and  superior  knowledge  of  human  nature, 
combined  to  make  him,  not  only  the  leader,  but  the  "  bright  par- 
ticular star  "  of  this  Bar. 

It  was  not  alone  in  causes  at  the  circuit — ^where,  amid  the  in- 
terest attendant  upon  the  trial  of  some  important  issue,  success  is 
oftener  gained  rather  by  the  force  of  the  advocate's  ingenuity  and 
eloquence  than  by  the  strength  of  the  client's  cause — that  the 
power  of  our  deceased  friend  manifested  itself.  At  the  general 
term — ^where  the  result  depends  not  so  much  upon  the  brilliancy 
of  the  effort  as  upon  the  clearness  of  the  statement  of  facts,  and 
a  discriminating  judgment  in  the  presentation  of  the  legal  propo- 
sitions involved— -did  Mr.  Jenks  secure  a  reputation  worthy  of 
a  lifetime  of  effort,  and  for  which  the  Bar  and  bench  will  ever 
remember  him  with  the  most  profound  feelings  of  respect. 

He  was  possessed,  not  only  of  a  fiery,  but  a  manly  spirit ;  and 
if,  at  times,  he  did  wound  by  the  severity  of  his  invective,  or 
the  sharpness  of  his  satire,  none  was  more  ready  or  willing  than 
he  to  make  the  amende  honorable^  and,  as  far  as  he  could  to  heal 
the  wound  his  shaft  had  inflicted. 

It  was,  however,  not  alone  at  the  bar,  or  within  the  limits  of 
his  professional  labors,  that  Mr.  Jenks  won  his  brightest  victories. 
In  his  social  intercourse,  as  he  mingled  with  the  people  in  his 
daily  walk,  or  at  the  social  gatherings  of  friends,  did  the  kindness 
of  his  nature  and  the  goodness  of  his  heart  shine  forth.  His 
never-failing  fund  of  information,  his  ready  wit,  and  his  well- 
known  conversational  powers,  made  him  a  welcome  guest  at 
every  circle.  His  friends  were  everywhere,  and  "  their  adoption 
tried,"  he  held  them  as  by  "  hooks  of  steel."  A  true  and  warm- 
hearted gentleman,  he  carried  the  sunshine  of  his  life  wherever  he 
was  found,  and  always  left  the  most  pleasing  recollections.  This 
Bar  and  community  sincerely  mourn  his  death. 

While  our  brethren  of  the  first  district  boasted  of  their  Brady, 
we  were  permitted  to  point  to  our  Jenks  ;  and  as  they  have 
been  called  upon  to  offer  their  tribute  of  respect  to  the  memory 
of  the  generous  and  magnanimous  Brady,  so  we  to-day  gather 
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here  to  lay  our  tribute  of  respect  upon  the  grave  of  the  beloved 
Jbnks. 

Brethren,  as  one  of  the  junior  members  of  the  profession^ 
and  one  who  has  received  from  him  many  kind  words  of  encour- 
agement and  instruction,  I  unite  with  you  in  your  sorrow  and 
manifestations  of  respect  for  him  whose  death  we  all  so  deeply 
lament.  It  is,  indeed,  an  inscrutable  providence  that  has  so  sud- 
denly afflicted  us.  In  the  meridian  of  his  life,  with  his  mind  well 
developed,  and  prepared  for  still  greater  triumphs  that  awaited 
him,  and  surrounded,  as  he  was,  at  the  time  of  his  death,  with 
everything  to  make  life  pleasant,  he  entered  the  *' mysterious 
realm"  almost  literally  wrapping  the  ^^  drapery  of  his  couch  about 
him,"  and  lying  down  as  to  ''  pleasant  dreams," 

May  the  remembrance  of  the  manliness  of  his  character,  die 
nobleness  of  his  dis[5bsition,  the  generosity  of  his  heart,  and  the 
brilliancy  of  his  intellect,  serve  to  engrave  his  name  deep  upon 
our  minds,  and  inspire  each  one  of  us  to  do  what  we  can  to  exalt 
the  profession  he  honored,  and  which,  at  least,  we  claim  to  love. 

Warm-hearted,  genial,  and  generous  j£NKS  !  Though  we 
shall  not  again  look  upon  that  noble  brow  of  thine,  as  we  gather 
at  our  daily  toil,  nor  again  listen  to  the  ^^  thoughts  that  breathe, 
and  words  that  burn,"  which  so  often  fell  from  thy  lips,  we  will 
cherish  fond  recollections  of  thy  goodness,  and  erect  for  thee  a 
monument  of  affection  and  love  that  shall  endure  for  the  lives  of 
thy  surviving  brothers  at  the  Bar.     Farewell ! 

Joshua  M.  Van  Cott,  Esq.,  spoke  as  follows : 
Mr.  President  :  This  imposing  gathering  of  the  members 
of  the  Bar  from  their  distant  summer  retreats  in  the  long  vaca- 
tion, gives  special  emphasis  to  this  sad  occasion.  No  ordinary 
event  could  thus  have  drawn  the  Bar  together.  Late  on  Monday, 
I  was  startled  by  the  intelligence  of  the  sudden  death  of  our  brother 
and  friend,  and  I  have  since  traveled  several  hundred  miles  to  share 
with  my  brethren  in  the  expression  of  our  common  grief  at  our 
common  loss.  Is  not  this,  sir,  another  solemn  admonition  that  we 
know  neither  the  day  nor  the  hour  when  the  Son  of  Man 
Cometh  ?     At  the  close  of  July,  Mr.  Jenks  and  myself  parted 
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with  a  friendly  grasp  of  the  hand,  expecting  to  meet  in  a  little 
while  in  our  accustomed  professional  labors,  and  not  dreaming 
that  we  had  met  and  were  parting  for  the  last  time.  How  ap- 
palling is  this  swift  sundering  of  ties  !  And  how  little  we  know 
of  those  last  transcendent  moments  !  We  hear  of  a  few  friendly 
words  spoken  by  him  when  he  retired  near  midnight ;  of  the 
deep  breathings  of  the  sleeper  shortly  after  midnight ;  and  then, 
between  the  midnight  and  the  cock-crowing,  that  mysterious  vail 
which  separates  the  mortal  life  from  the  immortal,  suddenly 
dropped  between  him  and  us. 

An  evening  paper  of  yesterday,  in  a  very  feeling  and  discrim- 
inating tribute  to  our  deceased  brother,  spoke  of  the  evanescent 
nature  of  professional  fame.  Alas,  sir,  it  is  too  true  that  the  ex- 
hausting labors  of  many  years,  with  their  accumulations  of  learn- 
ing, and  the  expenditure  of  great  intellectual  power,  perish  with 
the  transcient  occasions  on  which  they  were  employed.  Their 
memorial  is  but  a  handful  of  dust  in  the  shrunken  crypts  of  the 
law.  This  is  so,  except  in  the  few  cases  in  whicb  the  great  ad- 
vocate is  so  fortunate  as  to  connect  his  name  and  his  eloquence 
with  questions  of  enduring  historical  interest,  and  thus  to  embalm 
his  memory  in  the  constitutional  jurisprudence  of  a  country  and 
an  epoch.  Such  was  the  happier  fortune  of  Erskine,  in  his  great 
struggle  against  constructive  treason,  and  for  the  rights  of  juries 
and  the  liberty  of  the  press.  And  it  was  the  no  less  happy  for- 
tune of  Hamilton,  and  Pinkney,  and  Webster,  to  link  their 
renowned  names  with  the  Constitution  of  the  United  States,  as 
its  most  illustrious  expounders  and  defenders  in  the  forum  of  the 
nation.  The  lawyer's  life  ends,  and  with  it  the  name  and  fame, 
except  in  the  memory  of  grateful  clients,  and  in  that  narrower 
circle  of  home  where  the  name  continues  dear  until  the  whole 
household  dies.  All  the  more  fittingly,  sir,  may  we  cast  a  few 
fragrant  flowers  upon  our  brother's  passing  urn. 

I  hesitate  to  make  an  attempt  to  add  anything  to  the  eloquent 
tributes  to  which  we  have  just  listened.  Yet  the  closeness  of 
my  professional  relations  with  Mr.  Jenks  for  several  years  jus- 
tifies the  expectation  that  I  should  speak  with  some  discrimina- 
tion of  his  remarkable  characteristics  as  a  lawyer.     Everything 
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about  him  had  unusual  bulk,  magnitude,  manifestation  of  vitality 
and  force.  His  was  a  character,  if  we  ever  had  such  a  character 
at  our  Bar,  that  was  original,  unique,  apart  by  itself,  and  mem- 
orable for  its  intense  individuality  and  personality.  His  physique 
was  massive  ;  his  brain  and  nervous  organization  were  of  uncom- 
mon bulk  and  force ;  his  fell  of  hair  drooped  upon  his  shoulders 
like  a  lion's  mane  5  his  glowing  eyes,  when  lit  by  the  forensic 
battle,  quelled  the  hostile  eyes  they  encountered.  Everything  in 
his  aspect  and  movements  produced  the  impression  of  inexhaust- 
able  vitality  and  resources. 

My  acquaintance  with  Mr.  j£NKS  extended  back  only  some 
ten  years,  but  I  knew  from  him  the  course  of  his  earlier  life. 
He  was  fortunate  in  the  kindliness  of  his  nature,  fortunate  in 
the  gift  of  great  constitutional  vigor,  fortunate  in  the  endowment 
of  a  prodigious  memory,  and  of  powers  of  analysis  and  compre- 
hension rarely  united  in  the  same  large  measure.  All  these  he 
had  by  original  endowment.  He  was  also  fortunate  in  the  as- 
sociations of  his  early  life,  in  the  distinction  of  kindred,  in  his 
academical  and  collegiate  education,  and  in  the  special  studies 
which  put  upon  his  brow  the  crown  of  preparation  for  the  con- 
flicts of  the  forum.  Even  in  your  presence,  Mr.  President,  I 
may  say,  what  is  so  well  known,  that  he  received  the  practical 
part  of  his  legal  education  in  an  office  in  this  city,  of  a  large  and 
various  practice,  where  legal  principles  were  skillfully  applied  in 
the  actual  business  of  life.  And  so,  sir,  with  such  endowments, 
and  such  preparation,  he  came  to  the  contests  of  the  Bar.  Years 
passed  before  he  became  conspicuous  in  the  trial  of  causes.  Be- 
neath his  dominating  force  of  character  there  was  a  latent  mod- 
esty which  made  him  distrust  himself,  until  use  and  familiarity 
rendered  him  willing  to  assume  the  great  responsibilities  of  coun- 
sel before  juries  and  benches  of  judges.  I  think  I  remember 
the  first  occasion  on  which  he  had  a  gleam  of  consciousness  of 
his  great  forensic  powers.  In  the  division  of  labor  between  him 
and  his  law  partner,  his  senior  took  upon  himself  the  trial  of  their 
causes.  He  had  been  taking  notes  of  the  testimony,  as  the  trial 
was  being  conducted  by  his  senior,  in  a  court  room  near  this, 
when  a  sudden  emergency  called  his  associate  from  the  city,  and 
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devolved  the  conclusion  of  the  trial  upon  him.  When  he  was 
about  to  proceed  with  the  case  next  morning,  the  Court,  with 
an  air  of  surprise  that  he  should  presume  to  conduct  an  important 
trial,  and  ignorant  that  the  leader  had  been  called  from  the  city, 
told  him  he  had  better  wait  till  his  associate  'should  arrive.  After 
waiting  half  an  hour,  the  Court,  in  an  impatient  tone,  asked  him 
when  he  expected  his  associate,  and  was  quietly  told  that  he  did 
not  expect  him  at  aU.  ''  Go  on,  sir,  go  on ;  the  Court  can  wait 
no  longer."  Mr.  Jenks  did  go  on,  and  with  such  skill  in  the 
examination  of  the  witnesses,  and  with  such  demonstrative  power 
in  the  summing  up  to  the  jury,  that  no  Court  ever  after  thought 
of  inquiring  whether  he  had  associate  counsel,  or  was  ^^  to  fight^ 
the  course  alone."  From  that  day  the  junior  became  the  senior 
in  the  trial  of  the  causes  of  his  firm.  Later  I  came  to  know  him 
more  intimately,  and  I.  wish  to  discriminate  and  individualize  him 
from  the  point  of  view  of  our  closer  business  relations.  I  very 
soon  discovered  that  he  was  a  legal  ^draughtsman  of  uncommon 

* 

excellence,  for  one  who  had  not  been  trained  under  the  old  sys- 
tem of  special  pleading.  His  drafts  deserve  to  be  studied  as 
models  of  clearness  and  conciseness,  and  for  the  consecutive  and 
logical  statement  of  the  plaintiiF's  or  defendant's  case.  We  were 
often  together  in  consultation,  and  while  my  mind  would  move 
cautiously  and  laboriously  over  the  case,  his  would  seem  to  seize 
it  by  intuition,  and  leap  to  the  conclusions  which  I  had  reached 
by  a  slower  process.  In  his  rapid  and  phonographic  way  6f 
putting  the  case,  he  exhibited  those  comprehensive  and  analytical 
powers  of  which  I  have  spoken.  But  he  required  the  presence 
of  a  jury  for  the  display  of  his  highest  skill  and  eloquence.  You, 
my  brethren,  who  so  often  watched  him  with  eager  interest  in 
these  court  rooms,  are  the  witnesses  to  attest,  and  the  jury  to 
record  your  verdict  upon  his  consummate  qualities  as  an  advo- 
cate. With  that  remarkable  memory,  that  keen  analysis,  that 
comprehensive  grasp  of  the  entire  case,  was  united  the  rare  and 
exhaustless  humor  which  made  him  the  delight  of  every  social 
circle,  and  of  every  jury  that  he  ever  addressed.  If  I  may  so 
describe  it,  it  was  his  immense  human-ness  that  drew  him  to 
others,  and  drew  others  to  him,  with  a  magnetic  power  I  have 
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never,  in  my  experience  of  men,  known  to  be  equalled ;  which 
made  him  the  center  of  every  festive  circle,  so  that  wherever  he 
sat,  whether  above  the  salt  or  below  it,  ''  where  McGregor  sat, 
there  was  the  head  of  the  table."*  That  quality  at  once  put  him 
into  intimate  relations  with  his  jury,  and,  as  was  said  of  the  great 
nisi  prius  lawyer,  Scarlett,  he  seemed  to  sit  down  with  them  as 
the  thirteenth  juror.  What  a  plain  juryman  once  said  of  Scarlett 
might  perhaps  have  been  thought  of  Mr.  Jenks  by  other  jurors 
who  did  not  penetrate  the  secret  of  his  power  over  them — that 
''  the  only  remarkable  thing  he  ever  saw  about  lawyer  Scarlett 
was,  that  he  was  always  on  the  right  side."  This  large  sympa- 
thetic nature  was  essentially  dramatic,  and  enabled  him,  for  the 
time^  to  lose  hfmself  in  the  interests  and  passions  of  his  client, 
and  indeed,  to  be  counsel,  client,  juryman,  all  at  once.  Brought 
by  his  magnetism  into  the  same  emotional  condition  as  himself, 
the  verdict  of  the  jury  for  his  client  was  the  natural  and  almost  t 
inevitable  sequence. 

Mr.  President,  we  know,  for  it  is  the  experience  of  every 
lawyer,  how  many  bad  causes  are  won,  and  how  many  good 
ones  are  lost.  I  do  not  think  it  is  saying  too  much  to  say  that 
Mr.  Jenks  never  lost  a  verdict  where  the  merits  were  dearly 
on  his  side.  I  do  not  remember  his  ever  losing  a  cause  where 
the  merits  were  feirly  balanced  and  doubtful,  for  he  had  such  a 
power  of  stating,  coloring,  magnifying  the  little  and  diminishing 
the  large,  that  the  merits  which  at  first  seemed  doubtful,  grew 
and  grew,  until  they  seemed  to  be  great  ethical  verities.  But  it 
was  when  his  case  seemed  desperately  bad  that  he  displayed  the 
immense  fertility  of  his  resources.  Wit,  ridicule,  reason,  were 
alternately  plied ;  the  damaging  piece  of  testimony  was  calmly 
pushed  aside  and  rendered  harmless  by  the  promised  answer  to  it 
at  the  proper  time  (which  never  came ;)  the  dangerous  features 

• 

of  the  case  covered  over,  and  the  available  facts  magnified  and 
brought  under  the  flood  of  light  poured  upon  them  by  his  power- 
ful declamation,  the  jury  would  come  at  last  to  breathe,  laugh, 
think,  as  he  breathed,  laughed,  and  thought,  and  the  desperate 
cause,  impossible  to  win,  was  won.  And,  carried  away  by  his 
dramatic  absorption,  and  his  powerful  sympathies,  I  have  no 
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doubt  he  sincerely  felt  that  the  bad  and  desperate  cause  had  been 
rightly  won,  and  that  the  verdict  was  substantially  just.  It  only 
confirms  our  conviction  of  his  power  before  a  jury,  to  say  that 
many  of  his  verdicts  had  to  be  set  aside  by  the  Courts,  as  wholly 
unwarranted  by  the  evidence. 

But  I  forbear,  sir,  to  pursue  my  theme.  It  is  difficult  for  me 
to-day,  it  is  difficult  for  you  all,  in  these  halls  which  have  been 
for  years  so  pervaded  by  his  presence,  to  realize  that  our  brother 
will  never  again  be  among  us.  As  in  that  ancient,  classic  pro- 
cession, in  which  were  borne  the  sculptured  images  of  Rome's 
most  illustrious  dead,  the  absence  of  Cato's  bust  was  more  ob- 
served and  felt  by  the  spectators  than  the  presence  of  all  the  rest, 
so,  my  brethren,  when  in  the  autumn  the  Bar  shall  resume  its 
anxious  labors  in  the  Courts,  he  will  be  in  the  thoughts  of  all, 
more  than  the  learned  bench,  more  than  the  assembled  Bar,  more 
than  all  the  imposing  parapher;ialia  of  justice. 

.  Judge  Emott  said  he  could  not  allow  such  an  occasion  to 
pass  without  speaking  of  his  deceased  brother  and  friend,  with 
whom  he  had  probably  been  better  acquainted,  and  more  inti- 
mately related,  than  many  of  those  who  were  there.  In  his  pro- 
fessional capacity,  he  could  say  that  Mr.  Jbnks  never  appeared 
in  any  case  without  being  thoroughly  prepared  for  every  con- 
tingency. It  was  a  mistake  to  suppose  that  he  was  only  great  in 
trials  before  a  jury ;  for  great  as  he  was  before  a  jury,  he  was 
equally  great  in  the  discussion  of  questions  of  law,  and  it  was  in 
such  a  case  that  he  (the  speaker)  was  first  called  upon  to  recog- 
nize his  surpassing  powers.  Great  as  he  was  as  a  lawyer,  there 
was  one  thing  which  was  apparent  to  all  who  had  watched  his 
career  for  many  years,  and  that  was  the  great  latent  prowess 
which  he  possessed,  and  the  possibilities  which  lay  within  his 
frame  and  mind,  if  circumstances  could  only  have  been  such  that 
all  his  powers  could  have  been  called  into  action.  They  all 
knew  what  he  had  been,  but,  as  was  recently  said,  the  triumphs 
of  the  lawyer  were  fleeting.  What  remained  of  their  departed 
friend  was  not  only  the  fleeting  fame  of  the  successful  advocate, 
but  also  recollections  of  friendship  which  would  not  die  out. 
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L  T.  Williams,  Esq.,  made  some  eloquent  remarks,  speak- 
ing with  great  emotion. 

George  Rice,  Esq.,  added  his  tribute  to  the  departed  in  a 

few  words,  calling  him  a  model,  both  as  an  advocate  and  as  a 

friend,  saying  that  he  was  possessed  of  every  manly  trait — he 

was  everywhere  the  gentleman.     In  all  matters  brought  up  for 

his    examination,   he   was   analytical,  and   thoroughly   devoted, 

giving  his  attention  to  all  points  with  great  clearness  of  mind. 

As  an  advocate,  he  was  dignified,  courtly,  and  complete  in  all 

things.     Ignoring  trifling  points,  he  seized  the  main  ones.     He 

had  the   highest   accomplishments  as  an  orator.     As  a  friend, 

he  was  full  of  candor ;  and  generous  and  delicate  in  aiding  the 

needy.     He  was  not  lost  in  the  better  sphere ;  he  has  left  the 

desire  in  our  breasts  to  be  like  him.     He  was  worthy  of  being 

imitated  in  all  that  makes  us  true  and  generous  and  kind.     He 

scorned  to  be  mean.     He  was  ambitious,  but  ambitious  to  be 

eminent  in  all  that  was  excellent.     He  is  not  lost,  for  it  is  not 

death  to  die. 

He  leaves  this  sphere  to  roam, 
Amidst  the  brotherhood  on  high, 
And  be  with  God  at  home. 


At  the  general  term  of  the  Supreme  Court,  at  the  court  house 
in  the  city  of  Brooklyn,  September  13,  1870,  Hon.  Joseph  F. 
Barnard,  Presiding  Justice,  Hon.  Abram  B.  Tappen  and 
Hon.  Henry  Hogeboom,  Justices : 

Hon.  Joseph  Nsilson  said  : 

If  the  court  please,  I  have  to  perform  the  painful  duty  assigned 
me  of  making  formal  mention  of  the  fact  that,  since  the  last  term 
of  this  court,  a  distinguished  member  of  this  Bar,  Grbnville  T. 
Jenks,  has  departed  this  life. 

As  to  the  time,  place,  and  manner  of  his  death,  and  the  attend- 
ing circumstances,  nothing  need  be  said  ;  so  far  as  those  circum- 
stances could  be  known  or  divined,  so  far  as  they  could  be 
extorted  by  friendly  importunity  from  the  grim  sentinel  of  that 
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dark  and  solitary  hour,  they  have  been  widely  and  generally  re- 
hearsed— ^are  known  to  your  honors  in  every  particular. 

So,  too,  the  great  fact  which  now  concerns  us  most — the  stern, 
inexorable  fact  that  he  is  indeed  dead,  is  in  every  sei^  present 
with  us — ^needs  no  proclamation.  To  those  of  your  honors  most 
accustomed  to  witness  his  labors  here,  his  utter  silence  this  day 
must  have  great  significance. 

You  need  not  be  told  that  we  have  not  yet,  not  quite  yet,  re- 
covered our  accustomed  composure  under  the  sense  of  this  great 
loss. '  The  event  was  too  sharp  and  signal ;  came  home  to  us  too 
closely,  too  swiftly. 

Nor  need  your  honors  be  reminded  that,  under  an  experience 
at  all  fevorable,  a  sense  of  brotherhood  may  grow  up  between 
members  of  our  profession  stronger  and  more  enduring  than 
between  the  members  of  perhaps  any  other  profession.  In  the 
study,  contemplation,  and  ripening  knowledge  of  the  law,  of  its 
principles  and  relations,  there  is  a  mystic  power  which  takes  com- 
mon possession  of  the  inner  life  of  the  initiated ;  which  blends, 
assimilates,  and  harmonizes  minds  otherwise  alien,  if  not  irrecon- 
cilable. Hence  it  is  that  some  of  us,  who  might  seem  to  have 
had  little  in  common  with  this  our  departed  brother,  were  in  sym- 
pathy, confidence,  and  regard,  very  near  to  him,  as  he  was  very 
near  to  us.  We  witnessed  his  professional  growth  with  pride, 
shared  his  achievements,  and,  by  relation,  appropriated  his  honors. 

And  so  it  was  that  to  us  his  life  was  full  of  promise,  and  that 
in  his  death  we  suffered  with  him. 

And  so  it  was,  also,  as  the  natural  fruit  of  that  sovereign  fel- 
lowship, that  a  sudden  hush  fell  upon  these  halls  when  the  first 
whisper  of  the  sad  news  reached  us ;  all  business  in  the  courts, 
and  by  the  members  of  the  bar,  suspended,  as  if  the  day  were  too 
holy  for  secular  thoughts ;  absent  brethren  taking  sudden  and 
long  journeyings  home  to  join  us  in  the  expression  of  the  common 
sorrow.  Some,  indeed,  were  too  far  away,  and  some  beyond  the 
seas ;  and,  with  permission,  I  beg  to  notice  an  incident  mentioned 
by  a  worthy  member  of  this  bar  just  returned  from  abroad.  He 
met,  in  London,  one  of  our  senior  members — a  man  long  dis- 
tinguished in  the  profession,  in  its  highest  departments,  and  now 
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on  the  great  deep  returning  from  his  travels — told  him  of  this 
bereavement,  and  as  he  listened  his  eyes  filled  wi|th  tears,  he  wept 
as  only  the  loving  weep  for  the  lost.  I  beg  to  add,  however,  in 
support  o^  my  theory,  that  there  never  had  been  any  special  rela- 
tion or  ground  of  affection  between  that  absent  and  this  deceased 
brother,  save  such  as  the  harmonies  of  the  law  had  worked  out. 

I  attempt  no  biography.  Your  honors  may  have  seen  why  I 
do  not.  At  a  meeting  of  the  Bar,  all  was  said  that  could  be  said 
in  an  earnest  effort  to  do  justice  to  such  a  subject. 

The  history  of  the  outer,  and  of  the  general,  and  of  the  profes- 
sional life,  with  special  and  interesting  traits  of  mind  and  charac- 
ter, incidents,  studies,  services,  all  tending  to  illustrate  that  life — 
a  life  so  short,  yet  so  memorable — will  be  found  to  have  been 
most  fitly  expressed ;  words  like  apples  of  gold  in  pictures  of 
silver.  But  if  those  who  bore  yet  more  sacred  and  intimate  rela- 
tions to  our  late  friend  look  and  long  for  something  in  that  record 
moje  descriptive  of  the  inner  life,  it  must  be  remembered  that  we 
are,  at  best,  but  clumsy  writers  of  other  men's  lives,  a  certain  in- 
completeness being  inherent  in  all  such  efforts. 

Ic  is  as  when  we  survey  the  range  of  hills,  but  do  not  find 
the  hidden  springs  that  nurse  and  beautify  the  valleys  below,  or 
draw  the  landscape  with  correct  detail,  yet  do  not  fasten  upon 
the  canvas  the  impalpable  mist  which  rises  from  the  river.  We 
may  state  the  man's  birth,  relations,  achievements,  usefulness, 
death,  but  the  subtle  aroma,  which  sweetens  the  life  eludes  our 
apprehension. 

Thus,  when  we  have  said  of  such  an  one,  as  was  so  truly  said 
of  him,  that  nature  had  been  prodigal  in  bestowing  rare  and  pecu- 
liar gifts ;  that  in  thought,  memory,  and  discrimination,  in  analysis 
and  generalization,  he  had  great  power ;  that  he  had  speech,  per- 
suasive and  felicitous;  invective,  most  incisive;  that  he  was 
proof  against  sudden  surprise,  and  on  occasions  was  inventive  and 
full  of  resources ;  when  we  add  a  becoming  reference  to  his  wit, 
humor,  and  generosity,  perhaps  say  of  him,  as  was  said  of  Homer, 
that  **  his  mind  rested  in  sunshine,"  or  of  Chaucer,  that  **  he  was 
glad  and  erect,"  we  still  feel  that  our  work  is  and  must  remain 
incomplete.     Only  as-  by  inference,  or  by  the  aid  of  circumstan- 
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tial  evidence,  could/ we  illustrate  the  more  occult  phases  of  mind, 
the  moral  tone,  of  his  views  as  to  those  ^^  questions  which  knock 
for  answer  at  every  human  heart." 

Our  late  friend  had  an  almost  womanly  delicacy  touching  his 
religious  belief  and  sentiments  which  made  him  exceedingly  reti- 
cent. But  I  recall,  with  profound  gratification,  conversations 
when  he  honored  me  with  his  confidence — incidental  expressions 
indicative  of  a  strong  faith.  So,  top,  I  recall  occasions  when  he 
was  deeply  moved,  in  great  wrath ;  recall,  too,  those  weeks  of 
your  general  term  at  Newburgh  and  at  Poughkeepsie,  where,  sir, 
despite  your  cordial  hospitality,  we  were  at  times  given  over  to 
long  dreary  evenings  at  the  hotel — dreary  evenings  but  for  him  in 
whose  presence  the  weather  changed,  while  the  wakeful  laughter 
kept  time  to  his  jest  and  anecdotes,  often  improvised  for  the  occa- 
sion— a  wild  frolic  of  words.  In  all  that  well-considered  and 
casual  chat,  that  random,  rolicking,  careless  talk,  when  forbidden 
words  might*  be  spoken,  if  ever,  I  never  heard  a  pro&ne  or  im- 
proper word  from  his  lips.  I  make  this  statement  without  a  shade 
of  mental  reservation,  save  as  to  the  good  taste  of  adverting  to 
the  topic,  and  with  profound  thankfulness.  I  believe  that  a  de- 
vout sense  of  sacred  things  filfed  and  flooded  his  great  heart. 

But,  coming  to  an  end  of  these  reflections — thus  general  in 
view  not  only  of  what  has  been  said  by  others,  but  of  what  may 
still  be  said  by  another — I  beg  leave  to  add  that  this  Bar,  joined 
by  brethren  and  by  distinguished  jurists  from  the  neighboring  city, 
attended  the  last  ministrations  and  went  with  all  that  remained  of 
our  late  brother  from  this  city  of  the  living  which  he  loved  so 
well,  out  to  yonder  city  of  the  dead  where  he  shall  sleep  so  long  \ 
and  now  we  come  into  this  presence 'to  testify  yet  further  the 
fidelity  with  which  we  have  treasured  up,  and  ever  shall  treasure 
up  his  memory. 

I  beg  to  read  the  resolutions  which  at  the  meeting  of  the  Bar 
were  presented  by  his  honor  Judge  McCue,  as  indicating  the 
general  sentiment,  and  to  move  that  this  court  adjourn,  as  an  ex- 
pression of  your  sympathy  with  us,  and  that  some  entry  which 
may  be  deemed  appropriate  be  made  upon  the  minutes. 
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Judge  Cochran,  County  Judge,  Westchester  County,  said  : 
If  the  Court  please,  I  owe  it  to  the  kindness  of  the  comnnittee 
of  the  Bar  of  Brooklyn  that  I  have  an  opportunity  to-day  to 
second  the  resolution  presented  by  Judge  Neilson,  that  some 
record  be  made  in  the  archives  of  this  Court  of  the  event  in 
which  all  feel  a  common  affliction.     I  attribute  my  selection  for 
that  purpose  to  a  recognition  of  the  great  love  which  I  bore  to 
the  deceased.     Our  relations,  for  fifteen  years,  as  is  known  to 
your  honors,  were  of  the  most  intimate,  friendly,  and  affectionate 
kind.     But  for  the  kindness  of  this  committee,  (having  upon  a 
previous  occasion  been  prevented  by  official  duties,)  I  should  not 
have  had  an  opportunity  publicly  to  express  how  much  I  partici- 
pate in  the  common  sense  of  loss.     I  will  not  weary  your  honors 
at  this  stage  of  your  labors,  knowing  how  much  of  important  and 
varied  business  presses  upon  your  time,  by  lengthened  remarks. 
I  will  not  ask  your  honors  to  go  with  me  back  into  our  asso- 
ciations, or  to  realize,  as  I  do,  the  death  of  a  friend,  although  I 
know  that  personally  the  members  of  this  Court  were  held  in  his 
heart  high  ;  that  each  one  of  your  honors,  as  a  man,  as  a  judge, 
as  a  lawyer,  was  beloved  and  esteemed  by  him,  and  I  am  glad  to 
be  able  to  convey  to  this  Court,  as  among  the  last  utterances  he 
made  to  me  in  our  intimate  and  sacred  associations,  the  apprecia- 
tion in  which  he  held  every  one  of  its  members.     It  is   proper, 
when  a  man  so  eminent  in  his  profession  as  our  lamented  friend, 
has  fidlen,  to  ask  the  Court  in  which  he  officiated,  to  take  some 
notice  of  the  calamity.     This  loss,  great  as  it  is  in  this  immediate 
neighborhood — ^rending,  as  it  has  rended,  this  community  almost 
as  by  the  flash  of  lightning — is  not  confined  to  the  city  of  Brook- 
lyn.    It  extends,  not  onTy  throughout  the  district  in  which  he 
practised,  and  whose  legal  annals  he  has  contributed  largely  to 
illuminate  and  illustrate,  but  throughout  the  entire  State  of  which 
he  was  a  distinguished  citizen.     The  grief  is  co-extensive  with 
the  State  at  the  death  of  him  whose  noble  and  brilliant  life  added 
so  largely  to  her  fame  and  history.     It  is  a  personal  loss  also  to 
this  Court.     I  need  not  tell  your  honors,  with  your  large  expe- 
rience, how  much  aid  is  given  by  lawyers  to  the  most  able  judge, 
nor  how  in  his  industry,  with  his  genius,  and  his  learning,  our  late 
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friend  has  made  your  labors  lighter,  and  assisted  you  in  arriving 
at  just  and  equitable  conclusions. 

He  was  not  only  a  great  lawyer  by  reason  of  his  genius  for  the 
law,  and  his  learning  and  culture  therein  by  hard  study,  but  he 
was  a  man  of  large  general  research  and  knowledge.  The  scope 
of  his  mind  extended  beyond  the  limits  of  his  profession.  It 
reached  out  lovingly  toward  all  that  was  noble,  and  grand,  and 
beautiful  in  life.  He  was  a  critic  and  a  lover  of  the  arts.  He 
adored  literature — he  was  keenly  sensitive  to  the  charms  of 
music — he  delighted  in  poetry.  And  your  honors  will  bear  me 
witness  that  even  in  the  severest  discussions  had  at  general  term, 
upon  principles  the  most  abstract  and  abstruse,  an  argument  from 
his  lips  was  illustrated  and  adorned  by  the  flowers  and  graces  of 
the  most  elaborate  scholarship.  Before  a  jury  he  was  unrivaled — 
I  speak  it  considerately,  after  a  somewhat  large  experience  at  the 
Bar.  I  say  that  his  ability  as  an  advocate  before  a  jury  was  un- 
rivaled. He  combined  (it  is  not  needed  that  I  should  remind 
your  honors,  but  it  is  well  to  say  and  to  ask  your  honors  to  take 
pleasure  with  me  in  recalling  the  fact,)  he  combined  all  the  ele- 
ments necessary  to  the  successful  advocate.  He  had  a  quick 
appreciation  of  fact ,  he  had  unusual  knowledge  of  human  na- 
ture. He  had  a  generous  soul,  and  a  wondrous  memory.  Youi 
honors  know  that,  with  a  hundred  witnesses  in  a  case,  he  remem- 
bered not  only  the  gist  of  their  testimony,  but  the  smallest  fiber 
of  language  which  fell  from  their  lips,  the  looks  of  each,  every 
letter  in  the  name  of  each ;  and  when  he  came  to  sum  up  his 
impressions  before  a  jury,  hour  after  hour,  he  would  stand,  unh- 
tigued,  his  mind  flying  from  height  to  height  of  argument,  yet 
gathering  up  the  smallest  films  of  fact  and  suggestion,  and 
weaving  thereof  cables  which  his  adversary  could  not  pass  nor 
break. 

But  not  only  have  we  suffered  as  a  Bar,  not  only  has  the 
Court  suffered  as  a  bench,  in  this  loss  which  we  all  deplore,  but 
there  is  another  circle — a  circle  now  stricken  with  sorrow,  so 
sacred  that  we  only  dare  to  implore  for  it  divine  mercy  and  con- 
solation. He  is  gone — my  friend  !  But  I  have  yet  to  allude  to 
the  noblest  features  of  his  character.     Behind  all  his  eloquence. 
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and  genius,  and  wonderful  talent  and  versatility,  lay  a  humane, 
sympathetic  heart,  which  made  Grenville  T.  Jenks  the  friend 
of  all  who  came  within  his  noble  influence.  In  all  he  excited 
love — he  gave  it  as  freely.  He  loved  youth.  He  was  st>ortive, 
cheerful  in  his  nature,  and  ambitious.  Why,  he  was  full  of  the 
ambition  of  youth  at  the  time  he  lay  down  to  die  !  He  associated 
with  young  men,  and  they  found  In  him  a  genial  companion. 
He  had  the  heart  of  a  child  and  the  intellect  of  an  angel.  But 
he  is  gone  !  No  more  shall  we  hear  those  eloquent  tones  to 
which  we  have  been  accustomed  to  be  delighted  listeners  when- 
ever we  assembled  in  these  Courts.  To  his  friends— out  of 
whose  life  has  been  taken  a  large  part  of  the  brightness  and  de- 
light— this  room  is  now  a  tomb  and  a  sepulchre  to  remind  us  of 
the  one  who  will  not  be  here  any  more  forever  !  He  has  died  in 
the  full  midsummer  of  his  years,  and  still,  ^ling,  carried  golden 
sheaves  of  harvest  in  his  bosom  ^  died  not  unknown  to  fame,  but 
at  an  age  when  most'  men  are  only  stru^ling  into  notice.  He 
died  crowned  with  the  laurels  of  victory. 

"  Green  be  the  tarf  above  thee, 

Friend  of  my  better  days ; 
None  knew  thee  but  to  lore  thee, 

None  named  thee  but  to  praise/' 

Judge  Barnard  : 

The  Court  will  grant  the  motion  for  the  entry  on  the  minutes 
of  the  resolutions,  and  also  direct  the  adjournment  of  the  Court 
until  to-morrow  morning  at  half-past  ten. 
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ABATEMENT  AND  CONTINUANCE 

1.  An  action  is  not  abated  by  the  death 
of  a  sole  defendant,  if  the  cause  of 
action  sunrives  or  continues.  lAver- 
mare  t.  Bainhridge^  858 

2.  In  such  a  case  the  proper  construc- 
tion of  section  121  of  the  Code,  and 
the  right  rule  of  practice,  is  that  the 
representatives  of  the  deceased  de- 
fendant, if  they  have  an  interest  in 
the  suit,  may  have  an  order  to  con- 
tinue it.  ib 

8.  Such  representatives  have  an  inter- 
est, if  the  deceased  defendant  has 
set  up  a  counter*clalm,  in  his  answer, 
upon  which  they  want  judgment  in 
their  favor.  ib 

4.  The  fact  that,  usually,  the  court 
would  permit  the.  plaintiff  on  the 
record  to  discontinue  the  action,  in 
such  a  case,  notwithstanding  the  in- 
terposition of  a  counter-claim,  does 
not  militate  against  this  view  ;  there 

■being  no  absolute  right  to  such  dis- 
continuance, ib 

5.  That  is  a  question  of  practice,  which 
is  within  the  discretion,  and  under 
the  control,  of  the  court.  ib 

6.  When  the  representatives  of  a  de- 
ceased sole  defendant  have  the  right 
to  have  the  action  continued,  they 
may  apply  for  an  order  to  that 
effect,  under  the  121st  section  of  Uie 
Code.  t^ 

7.  jR  uemt  that  even  if  section  121  of 
the  Code  did  not  authorize  the  mak- 
ing of  such  a  motion,  that  would 


present  no  difficulty.  If  the  cause 
of  action  survives,  and  the  petition- 
ers have  the  right  to  have  the  ac- 
tion continued,  and  there  be  no 
method  for  procuring  the  continua- 
tion of  it  expressly  provided,  then  it 
would  be  merely  an  omission  in  the 
Code,  as  to  a  point  of  practice; 
which  the  court,  in  the  exercise  of 
its  general  powers  over  such  mat- 
ters, would  supply  and  regulate. 
Ftr  Cabooso,  J.   .  ib 


ACTION. 

1.  A  promise,  made  by  an  individual, 
upon  a  valid  consideration,  to  pay 
money  to  a  third  person,  will  sus- 
tain an  action  by  the  latter^in  his 
own  name,  against  the  promisor. 
HaU  Y,  Bobbim,  83 

2.  The  defendant,  in  consideration  of 
goods  sold  and  delivered  to  him  by 
a  firm*  of  V.  &  M.,  agreed  with  them 
to  pay  the  plaintiff's  firm  a  specified 
sum  being  a  debt  due  from  V.  &  M. 
to  them.  Held  that  the  plaintiff, 
being  the  owner  of  the  claim,  might 
recover  thereon,  against  the  defend- 
ant, ib 

8.  The  defendant,  having  control,  as 
agent  or  attorney,  of  a  claim  against 
the  United  States  government,  ap- 
plied to  the  plaintiff  to  buy  it,  and 
&iereupon  made  certain  representa- 
tions to  him,  in  respect  to  the  valid- 
ity of  the  claim,  and  the  probability 
of  its  payment,  and  the  plaintiff, 
upon  the  faith  of  such  representa- 
tions, purchased  and  paid  for  the 
claim ;  and  the  representations  turn- 
ed out  to  be  false,  and  the  claim  was 
rejected:  flifM  that  the  plaintiff  could 
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maintain  an  action  to  recover  back 
the  purchase  money  paid.  Shedd  v. 
MfmUfomery^  507 

See  AssBBBOBS  and  Abbbbbmbntb,  6, 7. 

GOBPOilATION,  1,  8. 

Interest. 

Limitations,  btatutb  of,  1,  2. 

Married  Women,  8,  4. 

New  York,  (citt  op,)  I. 

Obligation,  2. 

Pledge. 

Ships  and  Shipping,  6,  9, 10. 

Springs,  2. 


ADMIRALTY  JURISDICTION. 
See  Ships  and  Shipping,  8, 4, 5, 6, 9, 14. 


ADVANCEMENTS. 

1.  Where  a  testator  has  a  child,  bom 
after  the  making  of  his  will,  and 
dies  leaving  such  child  unprovided 
for  by  any  settlement,  and  neither 
provided  for,  nor  in  any  way  men- 
tioned, in  his  will,  the  rights  of  such 
child,  in  respect  to  the  testator's 
real  and  personal  estate,  are  the 
same  as  they  would  have  been  if  his 
father  had  never  made  a  will,  and 
had  died  intestate.  Sanford  v.  San- 
ford,  293 

2.  In 'no  case  can  a  child,  bom  after 
the  making  of  a  will  by  his  father, 
recover  of  any  brother  or  sister,  bom 
before  the  will  was  made,  any  por- 
tion of  any  advancement  made  by 
his  father,  in  his  lifetime,  to  such 
brother  or  sister.  iJb 

8.  When  a  parent  conveys'  land  to  his 
childi  without  asking  or  receiving 
any  consideration  therefor,  the  pre- 
sumption is  that  it  is  an  advancement 
to  the  child,  though  the  deed  recites 
a  money  consideration,  and  contains 
an  acknowledgment  of  the  payment 
of  it.  ih 

4.  Small,  inconsiderable  sums  of  mon- 
ey, occasionally  given  to  a  child  to 
spend,  or  to  defray  expenses  in  trav- 
eling, or  to  pay  for  small  presents, 
and  the  like,  should  be  deemed  to 
have  been  given  "  without  a  view  to 
a  portion  or  settlement  in  life,"  as 
contemplated  by  the  statute,  and  are 
not  to  be  regarded  as  advancements. 


6.  Bnt  a  considerable  sum  of  money, 
given  to  »  sou,  to  enable  him  to 
start  in  business,  is  prima  fade  an 
advancement.  i^ 

6.  And  every  considerable  sum  of  mon- 
ey, given  to  a  child,  to  use  in  busi- 
ness, should  be  deemed  an  advance- 
ment, unless  proved  to  have  been 
given  "  without  a  view  to  a  portion 
or  settlement  in  life."  ih 

See  Deed,  4. 

Witnebb,  9,  10. 


AFFIDAVITS. 

See  Abbbbbobs  and  Abbbbbmemtb,  4. 
Attachment,  8,  4,  6. 


AGREEMENT. 

1.  On  an  executory  contract,  by  parol, 
for  the  sale  of  com,  sound  com  is 
to  be  delivered,  and  if  Uiat  which 
is  delivered  is  not  sound,  the  pur- 
chasers are  not  bound  to  accept.  If, 
after  delivery,  it  is  found  to  be  un- 
sound, they  may  retom  the  com  and 
refuse  to  complete  the  contract. 
LawUm  v.  KeU,  558 

2.  Such  a  contract,  unUl  performaooe, 
is  void  by  the  statute  of  frauds.  Nei- 
ther party  is  bound  to  complete  it. 

A 

8.  But  the  parties  are  at  liberty  to  rat- 
ify the  agreement  by  performance; 
and  the  delivery  of  the  property,  or 
the  payment  of  the  money,  under 
tlie  contract,  will  operate  to  make 
valid  a  contract  which  otherwise 
could  not  be  enforced.  H 

4.  Such  ratification  is  not  a  new  con- 
tract. It  only  makes  valid  and  con- 
firms the  parol  agreement,  which 
thereupon  becomes  an  agreement 
valid  and  binding  on  both  parties, 
to  be  enforced  and  carried  out  ac- 
cording to  the  original  terms.      ib 

6.  A  mere  negotiation,  between  the 
parties  to  a  contract,  for  an  amicable 
settlement  of  a  disputed  claim  for 
damages,  on  account  of  the  breach 
thereof,  will  not  have  the  effect,  in 
the  absence  of  any  agreement  on 
the  subject,  to  alter,  or  postpone, 
the  legal  rights  of  the  parUes  as 
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they  existed  when  the  breach  took 
place.    Sewitt  v.  Miller j  667 

6.  After  a  settlement  between  the  par- 
ties, and  the  giving  of  a  note  by  the 
defendants  to  the  plaintiff  for  a  sum 
agreed  upon,  but  during  the  same  in- 
terview, the  defendants  agreed  that, 
in  case  a  certain  shipment  of  lumber, 
made  by  them,  which  had  not  yet 
arrived,  should  prove,  on  arrival,  to 
contain  less  than  149,018  feet,  at 
which  amount  it  had  been  invoiced, 
the  defendants  would  make  good  the 
deficiency.  Meld  that  this  agree- 
ment, being  subsequent  to,  was  not 
merged  in,  the  settlement ;  and  that 
an  action  would  lie,  upon  it,  to  re- 
cover the  amount  of  a  deficiency  in 
the  quantity  of  lumber  shipped. 
Smith  V.  SoOand,  883 

7.  Heidf  alaOf  that  the  agreement  to 
make  good  any  deficiency  in  the 
quantity  of  lumber,  was  upon  a 
good  consideration.  ib 

8e$  AcTioK,  1,  2. 
Oarbibrs. 
Dahaobb,  2,  8.    . 
Eyidbhcb,  8. 
Lbabb,  1. 
Warbabtt,  1, 2. 


ALIMONT. 
8h  Divobcb. 

AMENDMENT. 

8*6  VABIlirOB. 

APPEAL. 

1.  From  an  order  made  at  a  special 
term,  confirming  a  report  of  com- 
missioners of  estimate  and  assess- 
ment for  opening  avenues,  or  public 
places,  in  the  city  of  New  York,  an 
appeal  lies  to  the  general  term.  Mat- 
Ur  of  the  Commiuiomrt  of  Central 
Fork,  40 

2.  An  order  to  stay  proceedings,  being 
discretionary,  is  not  appealable; 
especially  when  the  motion  is  grant- 
ed upon  terms.  The  terms  never 
can  l>e  reviewed.     Sehtnidt  v.  levy, 

496 
See  DiTOBCB,  1. 

Vol.  LXI.  43 


ASSAULT  AND  BATTSBT. 

Where,  on  the  trial  of  an  action  for 
assault  and  battery,  the  jury,  upon 
the  whole  charge  of  the  Judge,  were 
left  to  consider  a  charge  of  false 
swearing,  made  by  the  defendant^ 
against  the  plaintiff,  at  the  time  of 
the  assault,  one  of  the  circumstances 
to  enhance  the  damages ;  it  was  held 
that  this  was  erroneous,  and  for  such 
error  a  new  trial  was  granted.  Ful- 
ver  V,  Sarrity  78 


ASSESSORS  AND  ASSESSMENTS. 

1.  Where  assessors  assessed  the  real 
estate  of  a  corporation  at  $125,000^ 
and  on  application  reftised  to  correct 
the  assessment,  although  the  highest 
valuation  fixed  for  sudi  real  estate, 
by  the  uncontradicted  evidence  be- 
fore them  was  but  ^6,000;  Held 
that  they  should  have  corrected  the 
assessment,  by  striking  out  the  sum 
of  f  126,000  as  the  valuation  of  the 
real  estate,  and  inserting  the  sum  of 
$46,000  m  ite  place.  The  F^tple 
ex  rel.  The  Asneriean  Linen  Thread  Co. 
V.  Rowland,  278 

2.  Meld,  alto,  that  after  having  dMucted 
firom  the  amount  of  capiUd  paid  in, 
or  secured,  such  sum  of  $46,000,  for 
the  value  of  the  real  estate,  it  was 
proper  for  the  assessors  to  assess  the 
remaining  capital  as  personal  estate, 
at  its  actual  value,  as  shown  by  the 
evidence  before  them.  A 

8.  Assessors  act  m  a  judicial  capacity, 
in  hearing  parties  aggrieved,  and 
must  be  governed  by  the  evidence 
presented  to  them  on  an  application 
to  correct  the  assessment.  ib 

4.  Where,  upon  an  application  to  cor- 
rect an  assessment,  there  is  no  evi- 
dence before  the  assessors,  on  the 
subject  of  value  of  the  real  estate 
assessed,  except  the  affidavits  pro- 
duced by  the  owner,  they,  if  uncon- 
tradicted, must  be  considered  con- 
trolling and  conclusive.  ib 

6.  The  question  as  to  the  place  of  resi- 
dence of  a  person  owning  real  estate 
subject  to  taxation,  is  one  for  abjudi- 
cation by  the  assessors,  and  the  duty 
of  deciding  it  is  a  judicial  duty; 
and  even  if  they  err  in  the  perform- 
ance of  it,  ever  so  dearly  and  pal- 
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pably,  they  are  not  liable  to  an  ac- 
tion for  the  redress  of  the  ii^ary 
thereby  occasioned.    Dom  t.  Bac^c»', 

697 

6.  Thus,  where  the  largest  portion  of 
the  plaintiff's  farm  lay  in  the  town 
of  which  the  defendants  were  as- 
sessors, and  the  principal  dwelling- 
house,  and  other  buildings,  were  on 
that  portion;  J7«£ef  that  the  assessors 
had  jurisdiction  of  the  subject  mat- 
ter, and  the  question  as  to  whether 
the  &rm  should  be  assessed  in  their 
town,  was  one  which  they  were  called 
upon  to  consider  and  determine,  in 
the  performance  of  their  official  duty. 
And  that  an  action  would  not  lie, 
against  them,  to  recover  back  taxes 
assessed  by  them  upon  the   farm, 

r  although  it  appeared  that  at  the 
times  when  the  assessments  were 
made,  the  plaintiff  did,  in  fact,  re- 
side, with  a  part  of  his  family,  in  a 
temporary  building  erected  upon  a 
portion  of  the  farm  lying  in  an  ad- 
joining town.  t^ 

7.  That  the  duty,  and  the  right,  to 
inquire  and  decide  where  the  prop- 
erty was  liable  to  be  assessed,  were 
necessarily  coupled  together,  and 
constituted  jurisdiction  in  the  mat- 
ter ;  and  this  gave  to  their  decision, 
if  wrong,  the  character  of  an  error 
of  judgment  in-  a  judicial  proceed- 
ing, for  which  they  were  not  liable 
in  an  action.  tb 


ASSESSMENTS  FOR  STREETS,  &o. 

1.  Where  the  report  of  commissioners 
of  estimate  and  assessment  was  erro- 
neous in  not  allo¥nng  to  property 
owners  the  value  of  streets  which 
had  been  closed  and  discontinued, 
and  it  was  referred  back  to  them  to 
correct  their  report,  by  an  order  in 
which  the  value  was  estimated  by 
the  court,  and  the  commissioners 
were  ordered  to  revise  and  correct 
their  report  by  allowing  certain 
amounts  mentioned  in  the  order; 
Hdd  that  such  order  was  erroneous. 
Matter  of  the  CoinmiuUmert  of  Central 
Fork,  40 

2.  An  order  to  refer  a  report  back  for 
revision  and  correction  is  proper ; 
and  such  order  may  be  repeated,  so 
long  as  the  commissioners  continue 
to  err  in  the  rules  by  which  they  are 
governed ;  but  no  authority  is  given 


to  the  court  to  make  such  estimate 
of  damages.  ib 

8.  When  commissioners  make  a  report, 
which  the  court  holds  to  be  enxK 
neous,  and  refers  it  back  to  them, 
the  commissioners  should  correct 
their  report  on  the  principles  laid 
down  by  the  court ;  but  the  fixing 
of  the  valuation  of  the  land  is  within 
the  peculiar  province  of  the  commis- 
sioners, ih 

4.  The  commissioners  should  be  gor- 
emed  by  the  law  as  laid  down  by 
the  court ;  and  it  is  not  becoming  in 
them  to  say,  in  their  second  report, 
that,  they  believe  they  had  adopted 
the  proper  rule  in  the  first  instance ; 
that  the  act  of  making  such  report 
is  not  the  result  of  their  deliberataon, 
or  judgment,  but  that  they  make  the 
same  in  obedience  to  the  order  of 
the  court.  Such  report  should  not 
be  received  from  them.  ib 

5.  An  act  authorizing  an  assessment 
for  a  street  improvement  is  in  dero- 
gation of  individual  rights,  and 
must  be  strictly  construed,  and  rig- 
orously observed.  If  there  is  a  fail- 
ure to  comply  with  any  material 
requirement  of  the  act,  a  sale  of 
property  for  the  payment  of  the 
assessment,  or  a  lease  based  upon 
such  sale,  will  be  invalid  to  confer 
either  title  or  right  to  possession. 
Hopkim  V.  Maton^  469 

6.  The  proceedings  of  the  commission- 
ers, in  making  an  assessment,  until 
properly  adjudicated,  are  open  to 
investigation  in  an  action  in  which 
the  title  is  involved.  In  such  cases,  ^ 
jurisdiction  is  acquired  step  by  step, 
and  ceases  with  any  failure  to  com- 
ply with  the  statute.  t^ 

7.  A  party  setting  up  a  title  to  land 
under  a  sale  for  non-payment  of 
an  assessment  for  street  improve- 
ments, must  show  the  authority  to 
sell ;  and  that  includes  the  taking 
of  those  material  steps  that  must 
precede  a  valid  sale.  ib 

8.  Where,  by  a  statute,  the  trustees  of 
a  village  were  authorized  to  appoint 
three  freeholders  as  commission- 
ers to  make  assessments  for  certain 
street  improvements,  neither  of  whom 
should  be  owners  of,  or  interested 
in,  property  within  the  assessment 
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district ;  and  the  trnstees  appoioted, 
as  one  of  the  commissioners,  a  per- 
son who  had  an  actual,  pecuniary 
interest  in  certain  church  property 
situated  in  the  assessment  district ; 
ffeld  that  such  commissioner  was 
disqualified  to  act,  and  the  require- 
ment of  the  statute  was  not  ful- 
filled, ib 

9.  The  statute  also  required  the  com- 
missioners to  puhlish  a  notice  ad- 
dressed to  the  owners  of  land  within 
the  assessment  district,  designating 
a  time  and  place  for  receiving  proof 
of  certain  facts.  But  the  notice 
published  was  not  addressed  to  any- 
body. Held  this  was  a  failure  to 
comply  with  a  jurisdictional  require- 
ment, ib 

10.  The  same  statute  also  required  the 
commissioners  to  publish  a  notice 
designating  a  time  and  place  when 
and  where  the  parties  interested 
could  be  heardf  and  the  report  seen 
and  inspected ;  and  to  return,  with 
their  report,  any  written  objections 
left  with  thenL  By  the  notice  whidi 
was  given,  an  opportunity  was  afford- 
ed, not  for  a  hearing,  but  to  present 
written  objections ;  and  there  was  a 
failure  to  specify  the  time  and  place 
where  such  report  could  be  seen  and 
inspected.  Held  that  the  notice  was 
defective.  That  the  parties  interest- 
ed were  entitled  to  be  heard,  witib- 
out  presenting  written  objections.  %b 

See  Appeal,  1. 

CONBTITUTIONAL  LaW,  1. 

Dbbd,  1,  8.     . 

Lboiblaturb. 
Statutbb. 


ASSIGNMENT. 


See  Dbbtor  and  Cbbditob. 


ATTACHMENT. 

1.  The  provision  in  section  241  of  the 
Code,  as  amended  in  1867,  that  "  in 
all  cases  the  defendant  may  move  to 
discharge  the  attachment,  as  in  the 
case  of  other  provisional  remedies," 
includes  all  cases ;  such  as  want  of 
jurisdiction  in  the  officer  who  issued 
the  attachment ;  fraud  in  obtaining 


it;   defective   papers;   and  various 
others.     Itowlee  v.  Awr,  266 

2.  An  application  to  discharge  or  vacate 
an  attachment  may  now  be  made,  in 
furtherance  of  justice,  upon  the  real 
merits  of  the  motion,  or  for  irregu- 
larity, or  for  want  of  jurisdiction  in 
the  officer  who  granted  it,  or  for  any 
other  cause.  And  such  motion  may 
be  made  after  judgment  entered,  in 
the  action;  even  though  the  defend- 
ant has  appeared  and  given  the  un- 
dertaking required  by  sections  240, 
241.  ib 

8.  In  cases  where  the  defendant  moves 
upon  his  own  affidavit,  or  affidavits 
made  on  his  behalf,  the  plaintiff*  may 
oppose  the  motion,  as  in  other  cajos, 
by  affidavits  which  either  explain  or 
contradict  those  offered  by  the  mov- 
ing party.  ib 

4.  Where  the  motion  is  made  on  the 
plaintifi^s  original  affidavits,  alone, 
no  further  affidavits  on  the  part  of 
the  plaintiff*  are  admissible.  ib 

6. When  the  defendant  moves,  not  only 
upon  the  original  affidavits  used  in 
obtaining  the  attachment,  but  also 
upon  his  own  and  other  affidavits, 
in  order  to  show  Uie  improvidence 
of  issuing  it,  as  well  as  to  show  the 
injustice  of  issuing  it,  on  account  of 
the  un&ir  statements  in  the  plain- 
tiff'*s  affidavits,  and  asks  to  have  it 
vacated  and  set  aside;  to  be  restored 
to  his  rights  by  reason  of  the  action 
under  it;  to  set  aside  the  judgment; 
and  to  be  permitted  to  come  in  and 
defend  the  action,  upon  the  merits, 
the  plaintiff  has  a  right  to  read  affi- 
davits in  opposition  to  each  point  in 
his  proceedings  which  is  assailed 
by  the  defendant  in  his  moving 
papers,  and  as  to  which  be  asks  for 
relief.  ib 

6.  Although  an  attachment  is  an  ex- 
traordinary remedy,  not  known  to 
the  common  law,  and  therefore  one 
which  courts  should  watch  with  scru- 
pulous jealousy,  yet  when  a  creditor 
fairly  brings  himself,  by  his  applica- 
tion, within  the  spirit  and  intent  of 
the  statute  authorizing  the  remedy, 

•  he  is  to  be  protected  in  the  ei\joy- 
ment  of  its  luivantages.  ib 

See  FoRBioH  Attaohxbht. 
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AUCTIONEEB. 

• 

1.  The  statute  fixing  the  amoimt  of  an 
auctioneer's  compensatioD  for  his 
servioer,  in  the  ahsence  of  an  agree- 
ment in  writing,  at  two  and  a  half 
per  cent  on  the  amount  of  the  sales, 
refers  only  to  his  services  as  an  auc- 
tioneer.   Suuett  T.  Jf tfMr,  684 

2.  An  auctioneer,  undertaking  to  sell 
goods,  is  bound  to  take  such  proper 
and  necessary  steps  to  insure  a  suc- 
cessful sale,  as  are  customary  and 
necessary;  and  if,  in  performhig 
those  incidental  duties,  any  expenses 
are  incurred,  such  expenses  will  be 
properly  chargeable  against  the 
owner  of  the  property.  ib 

8. 4n  thf  absence  of  a  written  agree- 
ment, their  compensation  for  their 
senrices  as  auctioneers  cannot  exceed 
two  and  a  half  per  cent ;  but  what 
other  charges,  for  disbursements  and 
expenses,  they  may  be  entitled  to 
must  depend  upon  what  they  did 
beyond  the  sphere  of  their  duty  as 
mere  auctioneers,  and  upon  what, 
as  factors,  it  was  right,  reasonable 
and  customary  that  they  should  and 
did  do,  in  respect  to  the  property 
sold.  ib 

4.  The  services  which  an  auctioneer, 
as  such,  performs,  are  selling  prop- 
erty at  public  sale,  to  the  highest 
bidder.  All  else  is  beyond  his  mere 
calling  as  auctioneer ;  and  it  is  only 
for  services  as  "an  auctioneer"  that 
the  compensation,  fixed  by  statute, 
is  given.  ib 


B 


BILLS  OF  EXCHANGE. 

1.  When  a  draft  is  an  accommodation 
one — that  is,  lent  without  considers^ 
tion — ^it  has  no  validity  till  it  reaches 
the  hands  of  a  bona  fid*  holder  for 
value ;  and  if  the  first  transfer  of  it 
be  tainted  with  usury,  the  paper  will 
be  void  in  the  hands  of  any  subse- 
quent holder.    Hwot  v.  FotUr,    866 

2.  But  these  rules  have  no  application 
to  a  case  where  there  was  a  consid- 
eration for  the  draft  sued  on,  when 
it  was  first  issued,  and  the  transac- 


tion was  not  one  which  made  Ciie 
\noBt4T  to  the  plaintiff  a  usuzioas 
one.  tft 

8.  Where,  in  an  action  upon  a  draft, 
the  defendants  claim  tiiat  there  was 
a  misrepresentation  as  t«  Uie  Taltie 
of  the  property  forming  the  consid- 
eration, and  that  therefore  they  aSeT" 
ed  to  return  it,  and  demanded  back 
the  draft,  that  does  not  make  oot  a 
case  of  a  draft  given  without  any 
consideration,  as  a  mere  accommo- 
dation. On  the  contrary,  it  shows 
there  was  some* consideration;  and 
when  that  is  so,  a  bmn  fide  pur- 
chaser, no  matter  what  sum  be  gi^es 
for  it,  may  recover.  ib 


BONA  FIDE  HOLDER. 
8%$  Bills  of  Ezchakob. 


BOND. 
8h  Oblioatioh. 


c 


CANALS. 
Sm  Gbimiital  Law,  16, 17, 18. 


CARRIERS. 

1.  The  defendant  was  a  conmion  car- 
rier, owning  and  operating  a  railroad 
extending  from  Baltimore  (Md.)  to 
Parkersburg,  (W.  Va.)  on  the  Ohio 
River,  but  not  owning  any  railroad 
terminating  either  in  the  city  of 
New  York,  or  at  Maysville,  (Ky.) 
On  the  1st  of  Sept.  1866,  one  of 
the  plaintifib  called  at  the  defend- 
ant's freight  office  in  New  York,  and 
stated  to  the  freight  agent  that  he 
was  desirous  of  sending  certain 
merchandize  to  his  firm  at  Mays- 
ville, and  inquired  at  what  rate  the 
defendant  would  carry  the  same. 
The  agent  mentioned  the  rate,  and 
instructed  the  plaintiff  how  to  mark, 
and  where  to  deliver,  the  freight. 
The  plaintiff  did  not  accept  the 
proposition,  at  the  time,  or  agree  to 
ship  any  goods ;  but  directed  B.  d& 
Co.,  of  whom  he  had  purchased  cer- 
tain goods,  to  mark  the  same  in  the 
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maimer  specified  by  the  ft«{ght 
agent,  and  to  send  the  same  to  the 
freight  depot  he-  had  named.  On  the 
19th  of  Sept  B.  &Co.  delivered 
such  goods  at  the  depot,  marked 
as  directed,  and  addressed  to  the 
plaintiflfk  at  Maysville.  Held,  1.  That 
the  conversation  between  the  plain- 
tiff and  the  freight  agent  did  not 
amoont  to  an  agreement  by  the  for- 
mer to  ship  any  goods ;  and  that  the 
sending  of  the  goods  to  the  place 
designated,  marked  as  directed,  18 
days  afterwards,  conld  not  be  said  to 
be  an  acceptance,  by  the  plaintiffs, 
of  what  was  but  an  offer,  or  propo- 
sition, on  the  part  of  the  defendant. 
2.  That  the  contract,  whatever  it 
was,  was  made  when  the  plaintiffs, 
on  the  19th  of  Sept.,  through  B.  & 
Co.,  shipped  the  goods  in  question 
and  took  a  receipt  Uierefor.  3.  That 
the  contract  between  the  parties  was 
contained  in  the  receipt  then  given. 
RkketU  V.  The  BaUmore  and  Ohio 
RaUroad  Company,  18 

2.  And,  it  being  by  the  express  terms 
of  such  receipt,  agreed  that  that 
company  should  alone  be  held  an- 
swerable for  the  goods  in  whose  ac- 
tual custody  tbey  should  be  at  the 
happening  of  loss  ;  Eeid,  that  for  a 
loss  occurring  after  the  delivery 
thereof  by  the  defendant  at  the 
end  of  its  road,  at  Parkersburg,  to 
other  carriers,  for  transportation  by 
steamboat  from  that  place  to  Mays- 
ville, the  defendant  was  not  liable.  %h 

See  Gaimihal  Law,  16, 17, 18. 
Libit,  2,  8. 


GASES  COMMENTED  ON,  DISTIN- 
GUISHED,  QUESTIONED  OR  AP- 
PROVED. 

1.  The  case  of  Iteed  v.  lUmdaB,  (29 
N,  T.  868,)  distinguished.  JTeOs  v., 
Sehoood,  288 

2.  The  case  of  Srett  v.  Rucknam,  (82 
Barh.  656,)  commented  on,  and  ques- 
tioned.    Uameman  v.  Sterling,      847 

8.  The  case  of  MiUa  v.  The  City  of 
Brooklyn,  (82  JV:  Y,  489,)  comment- 
ed on,  and  distinguished.  Lewen- 
thalv.  The  Mayor  fe.  of  Now  Tof,  611 

4.  The  cases  of  Alden  v.  Clarke,  (11 
Sow.  Pr.  209,) and  Frinkv,  Morrison, 


(18  Ahb.  80.)  approved,  and  WUgw 
V.  Bloodyood,  (88  *  How,  289,)  and 
lUmagan  v.  Tinin,  (58  Barb.  687,) 
disapproved.  The  Marine  Bank  of 
Chicago  V.  Van  Brunt,  861 


COMMISSIONERS  OF  HIGHWATS. 
See  Railboad  Compahibs,  1,  8. 


COMPLAINT. 

1.  A  complaint,  in  an  action  brought 
by  a  bank  against  executors,  to  re- 
cover the  amount  of  an  over  credit 
given  to  the  testator,  by  mistake,  .a 
part  of  which  was  paid  to  the  testa- 
tor, in  his  lifetime,  and  the  rest  to 
the  executors,  states  only  one  cause 
of  action  ;  and  is  not  demurrable  on 
the  ground  that  several  causes  of 
action  have  been  improperly  united. 
The  Tradeemen'e  National  Bank  v. 
MeFedy,  622 

2.  In  such  a  case,  the  law  will  imply  a 
promise  on  the  part  of  the  testator, 
in  his  lifetime,  and  of  his  executors 

•  after  his  death,  to  repay  the  amount 
which  he  overdrew,  and  a  promise 
by  the  executors  to  repay  the  sum 
which  they  withdrew.  ih 

3.  And  where  the  complaint  alleges 
that  part  of  the  amount  was  with- 
drawn by  the  deceased,  and  part  by 
the  executors,  the  law  will  raise  a 
promise,  on  the  part  of  the  latter,  to 
repay  the  whole ;  and  an  action  can 
be  supported  on  that  promise,      ik 

See  Pbactiob,  10, 11. 


COMPTROLLER'S  DEED. 
See  Ejbctmxht,  2,  8, 4,  6. 


CONSTITUTIONAL  LAW. 

1.  The  act  of  the  legislature,  of  Feb- 
ruary27, 1871,  {Lawaofmi,eh.  67,) 
in  relation  to  the  widening  ana 
straightening  of  Broadway  in  the 
city  of  New  York,  Ac,  which  au- 
thorizes this  court,  on  good  cause 
shown,  to  open  the  order  of  con- 
firmation, and  to  cause  the  question 
of  valuation  to  be  re-examined,  is 
not  unconstitutional  as  impairing  the 
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obligation  of  contracts,  or  as  depriv- 
ing a  person  of  property  widiout 
due  process  of  law.  IfatUr  of  wid- 
ening Broadwtnfi  483 

2.  The  6th  section  of  the  act  of  the  le- 
gislature of  April  19, 1 871,  (^«m.  Lawa^ 
eh.  588,)  b  not  unconstitutional.  Zmo- 
rnthal  y.  The  Mayor  fe.  of  New  Yorkf 

611 

8.  An  act  of  the  legislature  giving 
to  courts  of  specif  sessions  in  a 
specified  county  exclusive  power  to 
hear,  try  and  determine,  amongst 
other  offenses^  "  all  cases  of  petit  lar- 
ceny not  charged  as  a  second  of- 
fense," arising  within  the  county,  is 
constitutional  and  valid ;  and  a  trial 
and  conviction  of  an  individual,  be- 
fore a  court  of  "special  sessions, 
within  said  county,  for  the  ofiense 
of  petit  larceny  as  a  first  offense, 
is  by  a  court  of  competent  author- 
ity. The  FeopU  ex  rel,  Stetzer  v. 
Mawaon,  610 

See  Lboislaturb. 

Municipal  Corpobationb,  6. 
Ships  and  Shipping,  6. 


CORPORATION. 

1.  An  action  cannot  be  maintained 
against  a  corporation,  by  a  stock- 
holder, to  efiect  a  forfeiture  of  the 
charter,  for  non-user  within  a  year. 
And  in  any  case,  even  when  the  ac- 
tion is  brought  by  Uie  Attorney 
General,  a  receiver  cannot  be  ap- 
pointed until  judgment  in  the  action. 
Oilman  v.  The  Green  Foini  Sugar 
Company^  9 

2.  A  lease,  executed  by  one  gas  com- 
pany to  another,  of  its  works  and 
property,  for  five  years,  with  the 
privilege  of  renewal  for  five  years 
longer,  the  necessary  effect  of  which 
is  to  suspend  the  ordinary  business 
of  the  lessor  for  more  than  one  year, 
is  invalid,  as  against  the  stockhold- 
ers not  consenting  to  its  execution. 
Copehnd  v.  The  Citizena'  Gas  Light 
Cotnpanyi  60 

8.  An  action  to  set  aside  such  lease 
may  be  brought  by  a  stockholder 
in  the  lessor's  company  who  has  not 
consented  to,  or  ratified  the  execu- 
tion of  such  lease,  in  behalf  of  him- 
self and  other  stockholder  similarly 
situated.  ib 


4.  In  such  an  action  the  conrt  is  not 
bound  to  adijust  the  equiUes  between 
the  lessor  and  the  lessee,  where  such 
equities  are  not  embraced  in  the 
pleadings  containing  the  issues  tried. 

ib 

6.  Where  the  plaintiff'  was  injured,  in 
his  real  property,  by  the  accidental 
explosion  of  a  steam  boiler  on  the 
premises  of  a  corporation,  adjoining 
those  of  the  plaintiff*,  and  which 
boiler  was  placed  there  for  use,  and 
was  being  used  at  the  time,  by  said 
corporation,  in  its  business;  and 
which  boiler,  by  the  force  of  such 
explosion,  was  cast  upon  the  prem- 
ises of  the  plaintiffj  and  destroyed 
his  property ;  Held  that  such  cor- 
poration, and  its  agents,  under  whose 
direcUon  such  boiler  was  being  used, 
at  the  time,  were  liable  for  the  dam- 
age thereby  occasioned,  without 
proof  of  any  negligence  on  its,  or 
their  part.  Fer  Pottbb,  J.  laeee  v. 
Buchanan^  86 

6.  A  corporation  can  only  act  by  its 
agents.  If  an  injuy  accrues  to  any 
one  by  its  action,  it  roust  be  be- 
cause such  action  is  induced  and 
directed  by  its  agents.  In  an  action 
brought  against  a  corporation,  and 
its  managing  agents,  to  recover  dam- 
ages for  an  injury  to  real  estate, 
caused  by  the  explosion  of  a  steam 
boiler  upon  the  premises  of  the  oor- 
poratiouj  it  is  erroneous  to  chaige 
the  jury  that  such  agents  are  not 
liable  for  any  negligence,  or  unskil- 
fulness,  on  the  part  of  the  corpora* 
tion,  or  the  manufacturers  of  the 
boiler.  ik 

7.  Where  an  iiyury,  done  by  a  corpo- 
ration, is  occasioned  by  the  negli- 
gence, or  un&kilfulness,  of  the  agent 
who  put  the  corporation  in  motioD, 
it  is  erroneous  to  bold  that  the  cor- 
poration, alone,  is  liable,  and  not  the 
controlling  agent.  ih 

8.  It  is  also  erroneous  to  hold  that  a 
corporation  may  escape  liability,  if 
an  ii\jury  occurs  at  the  time  its  sub- 
agent,  whom  it  employs  to  conduct 
its  affairs,  happens  to  be  in  charge; 
or  that  in  such  a  case  the  corpora- 
tion, only^  is  liable.  i^ 

9.  In  an  action  against  a  corporation 
and  its  managing  agents,  to  recoTcr 
damages  for  an  injury  to  real  estate, 


caiued  by  the  ezploeion  of  a  steam 
boiler,  owned  by  it,  it  is  erroneous 
to  charge  that  if  the  engineer  who 
had  chfurge  of  the  boiler,  came  to  the 
conclusion  that  to  reduce  the  press- 
ure ftom  120  to  110  pounds  to  the 
square  inch,  would  render  the  use  of 
the  boiler  prudent  and  safe,  and 
communicated  that  idea  to  a  direct- 
or and  managing  agent,  and  the 
latter  believed,  and  acted  upon  the 
information,  then  he  was  not  liable. 

ib 

10.  It  is  also  error  to  refuse  to  charge, 
in  such  an  action,  that  the  defend- 
ants cannot  excuse,  or  justify  them- 
selTes,  in  the  use  of  the  boiler  in 
question,  on  the  ground  that  the 
same  was  purchased  of  reputable 
manufacturers;  where  it  is  proved 
that  the  size,  form,  character  and 
materials  of  the  boiler  had  been  di- 
rected and  ordered  by  the  defend- 
ants, and  the  boiler  was  made  in 
conformity  with  the  directions.       ib 

11.  Where  an  election  of  governors  of 
a  hospital  is  required  by  its  by-laws, 
to  be  held  on  a  spedfled  day  in 
every  year,  and  the  officers  of  the  cor- 
poration neglect,  for  several  years, 
to  hold  an  election,  a  mandamui  will 
be  issued,  on  the  application  of 
members  of  the  corporation,  to  com- 
pel the  defendants  to  hold  an  elec^ 
Uon  for  governors,  within  60  days 
fh)m  the  day  fixed  in  the  by-laws 
for  elections,  in  accordance  with  the 
statute,  (1  E.  8,  004,  (  8;)  and  this 
without  proof  of  any  demand  that 
an  election  be  held.  The  People  ex 
rO.  Walker  v.  The  Board  of  Oovemort 
of  the  Jibany  Ho^^iUd,  897 

12.  A  neglect  to  hold  an  election,  for 
8  or  10.  years,  cantiot  be  accidental ; 
and  when  so  long  continued,  and  oo- 
currint;  in  so  many  instances,  is 
equivalent  to  a  refusal.  ib 

18.  When  the  officers  of  a  corporation 
have  a  duty  to  perform  on  a  certain 
day,  by  holding  an  election,  they  are 
bound  to  perform  it,  without  request. 

ib 

14.  The  right  of  members  of  a  corpora- 
tion to  have  an  election  of  officers 
held,  does  not  depend  upon  the  num- 
ber of  votes  they  can  cAst.  ib 

15.  It  is  no  answer  to  the  application 
for  a  mandamus,  in  such  a  case,  that 
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since  the  papers  were  served  the  de- 
fendants have  ordered  an  election; 
where  it  appears  that  they  have  at- 
tempted, by  altering  the  by-laws  to 
change  the  mode  of  publishing  the 
notice  of  the  annual  election;  to 
change  the  test  of  the  right  to  vote 
at  such  election ;  and  to  give  persons 
a  right  to  vote  who  YaA  not  that 
right,  previously.  ib 


16.  It  eeeine  the  right  of  the  members 
of  a  corporation  to  have  an  elec- 
tion for  officers,  within  60  days  of 
the  annual  election  day,  cannot  be 
taken  away  by  a  by-law.  ib 


COSTS. 
See  Infants. 

COUNTY  JUDGE. 
See  MnriciPAL  Cobporatiohs,  7,  8. 

COURTS  OF  SPECIAL  SESSIONS. 

See  Constitutional  Law,  8. 
Criminal  Law,  11,  ISL 
Statutes,  2,  8,  4,  6,  6,  7. 

CRIMINAL  LAW. 

1.  Perjury ;  indietme$it, 

1.  In  an  indictment  for  perjury  charged 
to  have  been  committed  on  the  trial 
of  a  cause  before  the  court  or  an 
officer  thereof,  it  is  essential,  first, 
that  the  name  of  the  court  should 
be  stated,  and  that  such  court  should 
have  a  legal  existence ;  second,  that 
the  offense  should  be  charged  to 
have  been  committed  in  Uie  county 
in  which  the  indictment  was  found ; 
and,  third,  that  it  should  appear  on 
the  face,  or  be  alleged  in  the  body, 
of  the  indictment,  that  the  evidence 
on  which  the  assignment  of  perjury 
is  based  was  material  to  the  determ- 
ination of  the  issue,  or  at  least  prop- 
er to  be  offered  on  the  trial  of  such 
issue.     GusUm  v.  The  People^  85 

2.  Where  an  indictment  alleged  that 
the  action,  upon  the  trial  of  which 
the  perjury  was  charged  to  have 
been  committed;  was  pending  in  the 

Supreme  Court  of  the  city  of  New 
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York,**  and  that  the  nferee  who  ad- 
mkkurtered  the  oath  waa  appointed 
by  the  "  Supreme  Court  of  the  dty 
and  oouDty  of  Nfw  York ;"  Mdd  that 
the  indiccineDt  waa  faulty  in  matter 
of  snbataoce.  ib 

8.  So,  where  it  nowhere  appeared,  in 
the  indictment,  that  the  offense,  if 
any,  was  committed  within  the  city 
and  county  of  New  Tork.  ib 

4.  Where  it  was  alleged,  in  the  indict- 
ment, "  that  it  then  became  and  was 
a  material  issue  to  be  tried  before 
W.  G.  T.  whether  the  said  J.  Q.  had 
committed  adultery,  as  alleged  by 
the  plaintiff  in  the  said  action,"  but 
it  was  nowhere  alleged  that  the  evi- 
dence adduced,  or  the  questions  call- 
ing out  that  evidence,  were  material 
to  the  determination  of  that  issue, 
no  information  being  given  as  to 
what  was  "  alleged  by  Sie  plaintiff 
in  the  said  action ;"  SM  that  the 
indictment  was  fataUy  defective,    ib 

2.  Murder;  indictmmt;  trioL 

5.  Upon  an  indictment  for  murder,  the 
Jury,  under  the  statute,  (2  B.  S.  726, 
(  27)  £dm.  0d.,^  may  convict  the 
prisoner,  of  any  degree  of  the  offense 
inferior  to  that  clurged.  MeNevim 
V.  The  JBeopU,  807 

6.  Upon  the  trial  of  such  an  indict- 
ment, the  judge  refused  the  request 
of  the  prisoner's  counsel  to  charge 
"  that  they  could  convict  of  murder 
in  Uie  first  degree,  or  murder  in  the 
second  degree,  or  of  any  of  the  de- 
grees of  manslaughter,"  and  in  his 
charge  restricted  the  jury  in  the 
event  of  any  conviction,  to  murder 
in  the  first  degree,  or  manslaughter 
in  the  third  degree.  ^«M  that  un- 
less there  was  an  entire  absence  of 
evidence  to  prove  the  commission  of 
any  other  crime  than  murder  in  the 
first  degree  or  manslaughter  in  the 
third  degree,  it  was  error  to  charge 
as  the  judge  did  charge,  and  to  re- 
fuse to  charge  as  requested.  ib 

7.  Held,  aleoy  that  the  right  rule  would 
have  been  for  the  judge  to  say  to  the 
jury  that,  under  the  indictment,  a 
conviction  of  the  principal  offense, 
or  of  any  less  degree,  was  allowable, 
and  then  leave  it  to  tho  jury  to  apply 
the  facts  to  the  definitions  of  the  va- 


riouB  grades  of  the  crime,  and  say 
which  they  thought  was  amrtained. 

a 

8.  Where,  upon  the  testimony,  the  jury 
could  have  convicted  the  prisoner, 
had  they  thought  proper,  of  man- 
slaughter in  the  4th  degree;  SM 
that  a  charge  which  in  effcet  told 
them  that  they  could  not  do  so,  and 
that  if  the  prisoner  was  guilty  at  all, 
the  lowest  degree  of  crime  of  whidi 
they  could  convict  was  manslaughter 
in  the  third  degree,  was  erroneous, 
to  the  prejudice  of  ttie  prisoner,     il 

8.  Zareeny, 

9.  A  person  convicted,  in  this  State, 
of  the  crime  of  petit  larceny,  as  a 
first  offense,  is  not  couTicted  of  a 
felony,  but  of  some  offense  other 
than  a  felony.  27ie  TeopU  ex  rd. 
Stetaer  v.  Jtaweon,  619 

10.  It  was  the  intention  of  the  legis- 
lature, in  enacting  the  provisions  of 
the  Revised  Statutes,  to  reduce  the 
offense  of  petit  larceny,  as  a  first 
offense,  to  the  grade  of  a  miade- 
meanor.  And  practically,  for  all  the 
general  purposes  of  the  prevention 
and  punishment  of  crime,  the  offense 
has  been  deprived  of  its  rank  among 
felonies,  and  reduced  to  the  lower 
grade,  of  misdemeanors.  ib 

• 

11.  If  the  statute  has  not  had  the  eflect 
to  change  the  name  of  the  offense, 
it  has  changed  its  character ;  and  by 
whatever  name  it  may  strictly  be 
called,  it  is  an  offense  of  the  grade 
of  misdemeanor,  only,  within  the 
spirit  and  meaning  of  section  26  of 
article  6  of  the  constitution,  giving 
to  courts  of  special  sessions  juris- 
diction of  offenses  of  the  grade  of 
misdemeanors,  as  may  be  pi-escribed 
by  law.  ib 

12.  The  court  of  special  sessions  hav- 
ing exclusive  jurisdiction  of  the 
offense,  is  bound  to  try  it ;  and  has 
no  right  to  take  bail,  when  offered. 

ib 

4.  Special  Seeeione  of  New  Tork;  ttmrie- 
tion  be/ore  a  tingle  jmtice. 

18.  Where  the  record  of  a  conviction 
by  one  justice,  only,  showed  that  the 
other  justice  was  "absent  through 
disability;"  Hdd  that  this  was  the 
statement  of  a  fact.  That  tliat  fact 
was  jurisdictional,  and,   if  untrue, 
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might  hare  been  controverted;  it 
hemg  well  settled  that  "no  court 
or  officer  can  acquire  jnriBdiction 
by  the  mere  assertion  of  it,  or  by 
falsely  alleging  the  existence  of  the 
facts  on  which  jurisdiction  depends." 
The  Ftqple  Y,  Davitt  466 

14.  Under  the  act  of  April  26, 1870, 
a  conviction  before  a  single  Justice 
of  the  court  of  special  sessions  of 
the  dty  and  county  of  New  York,  i^ 
valid,  where  the  record  alleges  that 
the  other  justice  was  "absent  through 
disability,"  and  that  fact  is  not  con- 
troverted, ib 

5.  Error  to  General  Seaiont  of  New 
York, 

16.  Upon  a  review  of  a  judgment  of 
the  court  of  general  sessions  of  New 
York,  upon  writ  of  error,  even 
though  Uiere  was  no  request  to 
charge,  or  exception  taken,  the  court 
ought,  under  the  statute,  {Lmoeof 
1856,  ck,  337,  %  8,)  if  it  discovers  any 
error  which  may  have  prejudiced  the 
prisoner,  to  give  him  the  benefit  of  it. 
MeNevitu  v.  The  Tecple,  807 

6.  SmbeaUmetU  by  Oarrien. 

16.  In  order  to  give  the  court  Jurisdic- 
tion to  try  an  dffense  committed  on 
board  a  boat  upon  a  canal,  or  in 
respect  to  the  cargo  or  lading  of 
such  boat,  it  is  necessary,  under  title 
4,  chapter  2,  part  4  of  the  Revised 
Statutes,  (2  £.  S,  727,  ^  44,)  as 
amended  by  chapter  481  of  the  Zawe 
of  1860,  that  it  should  be  alleged  in 
the  indictment  that  the  offense  was 
committed  "on  board  the  boat  or 
vessel,"  and  that  the  boat  or  vessel, 
on  that  trip  or  voyage,  had  passed 
through  some  part  of  the  county 
where  the  indictmeut  was  found; 
and  also  to  prove  both  facts,*  upon 
the  trial.     Larkin  v.  The  Fecple,  228 

17.  Where,  in  an  indictment  found  and 
tried  in  Erie  county,  for  a  crime  al- 
leged to  have  been  committed  at  L. 
in  the  county  of  Herkimer,  it  was 
charged  that  the  crime  was  commit- 
ted at  L.,  on  board  a  "  canal  boat 
which  was  a  vessel  called  »  *  ♦ 
navigating  the  Erie  canal,  as  afore- 
said, being  a  vessel,  in  the  course 
of  this  same  voyage  and  trip,  and 
which  had  been  navigated  through 
a  part  of  the  county  of  Erie  afore- 
said, and  also  through  the  said  county 


of  Herkimer;"  and  it  was  provedi 
upon  the  trial,  that  the  boat  named 
was  navigating  the  Erie  canal,  and 
in  the  course  of  that  trip  or  voyage 
had  passed,  on  such  canal,  through 
a  part  of  Erie  county ;  but  there  was 
no  evidence,  whatever,  to  prove  that 
the  offense  charged,  if  any  such  had 
been  committed  at  L.,  had  been 
committed  on  board  the  canal  boat, 
as  charged ;  Held  that  this  was  suf- 
ficient to  reverse  a  Judgment  of 
conviction,  upon  the  ground  of  an 
entire  want  of  juris<Sction  in  the 
court,  on  the  &ct8  proved,  to  ren- 
der it,  or  to  entertain  the  case,  after 
the  people  had  gone  through  with 
their  evidence.  ib 

18.  Where  an  advance  was  made  by 
shippers,  to  a  carrier  of  goods  upon 
the  canal,  on  account  of  Uie  freight, 
in  the  form  of  a  check  indorsed  pay- 
able to  the  order  of  M.,  a  third  per- 
son; it  having  been  made  out  in  that 
form  at  the  carrier's  request,  for  the 
express  purpose  of  enabling  him, 
with  it,  to  pay  a  debt  he  owed  M. ; 
and  such  check  was  delivered  by  the 
carrier  to  M.,  accordingly;  it  icae 
held  that  the  persons  making  the 
advance  must  be  deemed  to  have 
assented,  by  the  very  terms  of  the 
check  by  which  it  waft  made,  that 
M.,  and  not  the  carrier  or  any  one 
else,  should  order  as  to  the  dispo- 
sition of  it;  and  that  for  such  de- 
livery of  the  check  to  M.  no  indict- 
ment would  lie  against  the  carrier, 
under  the  provisions  of  the  Revised 
Statutes  relative  to  embezzlement, 
&c.,  by  carriers,  (2  E.  8.  67ti,  (  62,) 
as  amended  by  the  act  of  1862. 
{Lowe  of  1862,  eh,  729.)  A 

7.  Oyer  and  Terminer^ 

19.  Although  the  statute  gives  to 
courts  of  oyer  and  terminer  power 
to  deliver  the  jafls,  according  to  law, 
of  all  prisoners,  this  refers  only  to 
cases  of  crimes ;  those  courts  being 
solely  courts  of  criminal  Jurisdiction. 
The  2*et3ple  ex  rel.  MewleU  v.  £ret^ 
nan,  540 

8.  Warrant  of  Commitment. 

20.  A  warrant  of  commitment,  in  a 
criminal  case,  directed  to  a  proper 
officer,  commanding  him  to  convey 
ahd  deliver  the  prisoner  to  the  "  keep- 
er" of  the  prison  where  he  is  to  be 
imprisoned,  and  requiring  the  keep- 
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er  to  safely  keep  the  prifloner  until 
the  ezpiratioQ  of  a  specified  period, 
and  until  he  shall  pay  a  fine  therein 
mentioned,  or  be  discharged  by  due 
course  of  law,  is  in  all  respects  in 
the  proper  form.  The  People  ex  rel. 
SteUer  v.  Emcetmt  619 

21.  E^en  if  the  conclusion  of  such  a 
warrant  is  held  to  be  irregular,  or 
incongruous,  the  warrant  will  still 
be  lawful,  and  will  not  entitle  the 
prisoner  to  his  discharge,  on  habeat 
corput,  ib 

22.  It  is  no  objection  to  a  warrant 
of  commitment  upon  a  conviction 
before  a  court  of  special  sessions, 
that  it  is  not  IssuckI  immediately. 
So  long  as  the  case  remains  before 
the  court,  not  removed  in  any  man- 
ner, such  court  does  not  lose  juris- 
diction to  issue  the  warrant,  by 
lapse  of  time.  ib 

28.  No  seal  is  necessary,  to  a  war- 
rant of  commitment.  The  statute 
only  provides  that  it  shall  be  "  un- 
der the  hand  '^  of  the  magistrate,    ib 

See  Statutes,  1  to  7. 
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DAMAGES. 

1.  In  actions  for  a  breach  of  warranty 
on  a  sale  of  goods,  the  measure  of 
damages  is,  the  difference  between 
the  value  of  the  goods  if  they  had 
corresponded  with  the  warranty,  and 
their  actual  v^lue.     Welle  v.  Selwood, 

238 

2.  Upon  the  breach,  by  the  purchaser, 
of  a  contract  to  take  the  property 
sold  to  him,  and  to  pay  a  stipulated 
price  therefor,  the  measure  of  dam- 
ages is  the  difference  between  the 
contract  price  and  the  value  of  the 
property  at  the  time  of  the  breach. 
Sewitt  V.  Miller,  667 

8.  By  an  agreement  between  the  par- 
ties, the  plaintiff  agreed  to  sell  a 
certain  patent  to  the  defendants,  who, 
it  was  recited,  were  about  to  organ- 
ize a  company,  for  the  manufacture 
of  articles  under  said  patent;  and 
the  plaintiff  agreed  to  make  such 
conveyances   as   should  be  neces- 


sary to  carry  the  agreement  into 
effect,  immediately,  upon  the  organ- 
ization of  the  company;  and  in 
consideration  thereof,  the  defendants 
agreed  to  transfer  to  the  plaintiff  an 
amount  equal  to  |50,000  of  the  cap- 
ital stock  of  such  company,  and  to 
pay  him  $500  in  cash;  and  $10,000 
in  stock,  for  the  tools  and  materials. 
Seld,  1.  That  the  agreement  was 
personal  with  the  defendants,  and 
was  to  be  completed  on  the  formatioa 
of  the  company  by  them,  when  the 
transfer  of  the  patent  should  be  made 
to  the  company.  2.  That  under  such 
agreement,  the  defendants  were  ob- 
ligated to  form  the  company ;  and 
if,  after  a  reasonable  time,  the  de- 
fendants refused  or  neglected  to 
form  the  company,  the  plaintiff 
could  recover  from  them  damages 
for  such  refusal  or  neglect.  And 
that  the  defendants  could  not  es- 
cape liability  by  refusing  or  neg- 
lecting to  organize  a  comj^y  on 
finding  it  likely  to  prove  unprofit- 
able. 8.  That  in  an  action  for  a 
breach  of  the  contract  by  the  de- 
fendants, it  was  erroneous  to  direct 
a  verdict  in  favor  of  the  plaintiff,  for 
the  nominal  amount  of  the  stock. 
4.  That  the  plaintiff  was  entitled  to 
dam^es,  for  the  breach  of  the  con- 
tituit;  but  the  amo^mt  depended  on 
the  value  of  the  stock  after  the  cor- 
poration was  formed,  to  be  proven 
by  showing  what  such  value  would 
have  been,  if  the  company  had  been 
formed,  taldng  into  consideration  the 
property  that  was  to  be  transferred, 
and  also  the  fact  that  by  the  breach 
of  the  contract  the  plaintiff  was  re- 
leased from  the  obligation  to  transfer 
the  property.  That  the  amount  of 
damages  was  to  be  ascertained  by 
the  jury,  from  the  testimony,  and 
not  to  be  measured  by  the  nominal 
value  agreed  to  be  paid.  Kireehmatm 
V.  Lediardt  578 


DEBTOR  AND  CREDITOR. 

1.  Where,  at  the  time  an  assignment 
of  property  in  trust  for  the  benefit 
of  creditors  was  executed,  one  of 
the  assignors  was  an  infant  of  the 
age  of  nineteen  years,  only ;  Held 
that  that  fact,  alone,  renderf»d  the 
assignment  void,  as  matter  of  law, 
as  against  creditors;  upon  the 
ground  that  an  in&nt  having  a 
right  to  disaffirm   his  contracts,  an 
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assignment  by  him  does  not,  and 
cannot,  as  matter  of  law,  devote  the 
property  assigned,  absolutely  and 
nnconditioniJly,  to  the  payment  of 
his  debts.     Yatet  v.  Ljfon,  206 

2.  The  general  principle  that  a  sale,  or 
assignment,  by  an  infant  is  voidable 
only,  and  not  void  until  he  elects  to 
avoid  it,  and  remains  valid  until  such 
election,  dees  not  apply  to  such  a 
case.  ib 

8.  Nor  is  it  of  the  least  consequence 
that  the  infant  assignor  did  not  elect 
to  disaffirm,  or  revoke,  but  by  his 
silence  afterwards,  consented  to,  and 
ratified  the  assignment.  The  vice 
lies  in  the  power  he  had,  to  disaf- 
firm and  avoid.  ib 

4.  In  an  action  by  judgment  creditors, 
to  set  aside  an  assignment  made  by 
partners,  and  to  reach  the  joint 
propcfrty,  it  is  not  a  ground  for  a 
dismissal  of  the  complaint,  or  for  a 
nonsuit,  that  one  of  the  assignors, 
though  named  as  a  party  in  the 
sunmions  and  in  the  action,  has  not 
been  served  with  process,  nor  ap- 
peared in  the  action.  ib 


DECLARATIONS. 
Ske  Etidbncb. 


DEED. 

1.  Where  a  deed,  executed  by  husband 
and  wife,  is  set  aside  because  of  the 
husband's  unsoundness  of  mind,  no 
deductions  can  be  made  on  account 
of  the  value  of  the  wife's  right  of 
dower,  nor  for  taxes  and  assessments 
paid  since  the  execution  of  the  deed. 
Marvin  v.  Lewitf  40 

2.  Such  a  deed  passes  nothing ;  and 
the  wife  could  not  convey  her  in- 
choate right  of  dower.  She  could 
only  release  it  to  some  one  having 
the  legal  estate  in  the  land.  S 

3.  A  deed  being  void,  the  heir  of  the 
grantor  may  recover  the  land  at- 
tempted to  be  conveyed.  And  the 
court,  in  declaring  such  deed  void 
in  law,  cannot  impose,  as  a  condi- 
tion, that  it  shall  be  treated  as  good, 
so  far  as  to  require  the  plaintifi*  to 


repay  what  has  been  paid,  by  the 
occupant,  for  taxes  and  assessments. 

ib 

4.  The  fact  that  a  deed  recites  a  money 
consideration,  as  paid  to  the  grantor, 
does  not  prevent  a  party  from  pro- 
ving that  no  consideration  was  paid, 
to  establish  tho  fact  that  the  land  was 
conveyed  as  an  advancement.  San- 
ford  V.  Sanford,  298 

8ie  Ejbctxbnt,  2,  4,  6. 

EyiDBNCB,  2. 


DIVORCE, 

1.  This  court,  at  general  term,  can 
not  only  entertain  an  appeal  trom 
an  order  granting  alimony,  but  may 
order  a  reference  to  ascertain  a  suit- 
able amount  to  be  allowed.  Gai- 
i/ngw  V.  OtUinfftrj  81 

2.  A  decree  for  divorce  should  not 
direct  the  payment,  by  the  defend- 
ant, of  arrears  of  idimony.  The 
plaintiff  should  be  left  to  enforce 
the  payment  of  the  alimony  pre- 
viously ordered,  in  the  usual  way.  ib 

8.  Where  the  defendant's  property, 
over  and  above  the  debts  owing  by 
him,  amounted  to  but  f  12,560 ;  Meld 
that  alimony  to  the  amount  of  f  600 
annually  was  full  as  much  as  should 
have  been  allowed  to  the  plaintiff,  ib 


DOWER. 
St§  Dbbd,  1. 

DRArt?. 
See  Bills  of  Ezchahob. 

£ 

EASEMENT. 
See  Spbibob,  2,  8. 

EJECTMENT. 

1.  In  an  action  of  ejectment,  the  prem- 
ises in  question,  according  to  the 
plaintiff's  claim,  constituted  the 
north  portion  of  township  47  in  T. 
&C.'s  purchase;  and  the  point  in 


684 


INDEX. 


dispute  was  the  location  of  the  north 
line  of  the  township;  the  plaintiff 
claiming  that  the  township  extended 
to  the  south  line  of  the  M.  parchase, 
and  the  defendants  insisting  that  it 
did  not  reach  to  that  line,  bj  about 
90  chains,  thus  leaving  a  tract  of 
land,  or  gore,  between  the  north  line 
of  township  47,  and  the  M.  line. 
The  defendants,  by  their  answer, 
admitted  possession  of,  and  averred 
title  to,  *'  a  gore  of  land  "  south  of 
the  south  line  of  the  M.  purchase, 
and  the  defense  was  a  labored  and 
persistent  effort  to  sustain  their  title 
and  their  right  to  such  possession. 
The  referee  found  their  claim  of  title 
nnsustained,  and  their  admitted  pos- 
session unlawftil  as  against  the  plain- 
tiff. Htld  that  in  the  face  of  these 
admissions  and  averments  in  the 
pleadings,  and  after  an  unsuccessful 
effort  to  sustain  a  defense  based 
thereon,  the  defendants  were  not  at 
liberty  to  insist  that  they  made  no 
claim  to  the  lands  described  in  the 
complaint.  Thompmm  v.  Burhanty  260 

2.  Where  the  plaintiff  in  such  an  action 
is  in  possession  of  the  premises  in 
dispute,  under  title  derived  f^om  and 
through  deeds  executed  by  the  comp- 
troller, upon  tax-sales ;  and  the  de- 
fendants were  without  shadow  of 
tiUe — ^mere  intruders  and  trespass- 
ers— ^regularity  in  the  proceedings 
by  that  officer,  under  the  statute 
conferring  the  authority  to  sell  and 
convey,  will  be  presumed.  ib 

8.  And  actual  occupation  of  a  part  of 
the  premises  will,  in  such  a  case, 
draw  to  it  possession  of  the  whole,  i^ 

4.  Even  though  the  plaintiff's  deeds 
are  void,  mere  strangers  and  intru- 
ders cannot  set  up  Uieir  invalidity. 
The  plaintiff's  possession,  under 
such  a  claim  of  title,  is  sufficient  to 
sustain  a  recovery  against  a  naked 
trespasser,  entering  without  right.  %b 

6.  The  defendants  attempted  to  justify 
their  entry  and  possession  under  a 
comptroller's  deed,  in  which  the  de- 
scription of  the  premises  conveyed 
was,  "of  land  lying  north  of,  and  ad- 
joining to,  township  No.  47  of  T.  6l 
C.'s  purchase,"  bounded  by  the 
"norUi  bounds  of  said  township." 
Sdd  that  such  deed  afforded  no 
authority  for,  or  justification  of,  a 
possession  by  the  defendants  south 


of  such  north  bounds ;  even 
ting  its  validity.  And  that  their 
entry  upon  an<^  possession  of  such 
land,  claiming  under  such  deed,  was 
without  the  shadow  of  right,  and 
they  were,  as  against  the  plaintiff's 
prior  possession  and  claim  of  title, 
mere  naked  trespassers.  iS 

6.  To  establish  a  right  to  recover  pos- 
session of  real  estate,  as  against  a 
person  claiming  under  a  title  shown 
to  be  invalid,  possession  and  nse  bj 
the  plaintiff,  even  without  proof 
of  paper  title,  and  ouster  by  the  de- 
fendant, are  sufficient  Hopkms  r. 
Mason,  469 


ELECTION. 
See  Corpora Tiov,  11  to  16. 


EQUITABLE  ASSIGNMENT. 

1.  L.  being  engaged  in  erecting  a 
church  edifice  for  the  defendant, 
contracted  with  the  plaintiff  for  the 
cut  freestone  required  for  such  ed- 
ifice, the  same  to  be  paid  for  on  de- 
livery. A  quantity  of  stone  was  ac- 
cordingly delivered  by  the  plaintiff, 
and  paid  for  on  delivery.  L.  then 
agreed  with  the  plaintiff  to  pay  the 
further  sum  of  $1600  for  the  stone 
required  to  complete  the  building, 
by  giving  the  plsUntiff  an  order  up- 
on the  defendant  for  that  amount. 
Such  stone  being  delivered,  the  plain- 
tiff received  a  certificate  from  the 
architects,  stating  that  L.  was  enti- 
tled to  f  1500,  on  his  contract,  and 
an  order  f^om  L.  for  the  payment 
of  that  sum.  Such  order  being  pre- 
sented to  the  treasurer  of  the  de- 
fendant, he  neither  paid  nor  ac- 
cepted the  same,  nor  promised  to 
pay  it,  but  assented  to  the  same  as 
a  transaction  between  L.  and  the 
plaintiff,  and  postponed  the  same  to 
a  time  when  certain  instalhuents 
should  become  due  to  L.  under  his 
contract,  and  when  the  corporation 
sliould  be  in  funds.  Hdd  lliat  the 
transaction  amounted  to  an  equitable 
assignment  of  the  amount  specified 
in  the  order,  assented  to  by  the  agent 
of  the  corporation,  to  take  effect 
when  subsequent  payments  should 
become  due ;  and,  as  such,  was  en- 

-  Utled  to  be  paid  in  preference  to  a 
lien  under  the  Mechanics'  Lien  Law, 
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Bubaeqaently  placed  upon  the  baild- 
ing  by  other  creditors.  Thi  Young 
St9n$  Drmmg  Compta^  Co.  t.  The 
Wardem  #0.  of  St,  Jama  Church,  489 

2.  Hddf  aUoy  that  there  was  nothing  hi 
the  assignment  that  violated  the  pro* 
vision  in  the  Hen  law  forbidding  a 
transfer  of  the  contractor's  interest 
in  the  contract.  ih 

8.  That  this  was  not  such  an  assign- 
ment ;  as  it  did  not  transfer  the  con- 
tract, or  an  interest  in  it,  bat  a  pay- 
ment coming  due  under  IL  ih 

4.  And  even  if  it  did,  that  objecUon 
only  applies  to  a  contract  between 
parties  having  liens,  and  not  be- 
tween a  creditor  and  the  owner,    ib 


EQUITY. 
8—  Mdbicipal  Cobpobatiohb,  1,  2, 8. 

ESTOPPEL. 

1.  The  principle  that  when  a  person 
has  induced  another  to  act  upon  his 
statements,  or  admissions,  made  for 
that  purpose,  he  is  concluded  from 
asserting  the  truth,  against  such 
statements  and  admissions,  has  been 
often  applied  in  actions  relating  to 
real  property.  Tor  Bockbb,  J.  Fvf^ 
nogon  v.  Carahar,  262 

2.  In  an  action  of  ejectment  it  appear- 
ed in  evidence  that  the  defendant, 
at  the  time  the  summons  and  com- 
plaint were  served  upon  him,  being 
then  upon  the  premises,  told  the  per- 
son serving  the  papers,  in  substance, 
that  he  lived  in,  or  was  in  possession 
of  the  house,  and  service  was  made 
upon  the  faith  of  that  statement. 
Htld  that  the  defendant  was  estopped 
from  denying  that  he  was  in  actual 
occupation  at  the  commencement  of 
the  action.  ib 

EVmENCB. 

1.  A  record-book  of  protests,  kept  by 
a  notary,  is  the  best  evidence  of 
the  entries  therein;  and  if  such 
entries  are  competent  for  any  pur- 
pose, the  book  should  be  produced 
or  shown  to  be  lost,  before  parol  ev- 
idence of  the  entries  can  be  given. 
Omtei  V.  Lowger,  211 


2.  Although  the  declarations  of  a  grant- 
or, accompanying  (he  conveyance  of 
real  estate  to  his  sons,  or  accon4)any- 
ing  the  giving  of  personal  property 
to  them,  are  competent  evidence,  as 
roB  geatm^  on  the  question  whether 
such  real  estate  or  personal  property 
were  advancements;  yet  such  dec- 
larations are  not  admissible  to  con- 
tradict the  plain  terms  and  legal  in- 
tendment of  a  writing  governing  the 
transaction.   Sanford  v.  Sanford,  293 

8.  The  declarations  of  a  fother,  made 
subsequent  to  the  execution  of  deeds 
of  land  to  two  of  his  sons,  and  the 
delivery  of  money  to  another  son, 
and  when  it  was  not  in  the  power  of 
the  father  to  revoke  or  alter  either 
of  the  deeds,  or  recover  back  the 
money,  or  any  part  thereof,  are  mere 
hearsay,  and  Uierefqre  not  admissible 
as  evidence  to  prove  that  the  land 
was  conveyed,  and  the  money  given, 
as  advancements.  ib 

4.  A  defendant,  a  year  or  two  prior  to 
the  death  of  his  father,  gave  a  prom- 
issory note,  payable  to  the  order  of 
the  deceased  and  his  wife,  two  years 
from  its  date,  with  interest.  This 
note  was  in  the  possession  of  the  de- 
ceased at  the  time  of  his  death.  His 
widow  presented  the  note  to  the  ap- 
praisers of  the  personal  property  of 
the  deceased,  and  it  was  appraised 
as  part  of  his  personal  estate.  The 
widow  testified  that  she  did  not 
know,  and  had  not  been  advised, 
until  after  such  appraisal  was  made, 
what  her  rights  were,  in  regard  to 
the  note.  Hdd  that  it  was  proper  for 
her  to  testify  to  those  facts.  ib 

5.  That  the  legal  presumption  was  that 
the  note  belonged  to  the  widow,  as 
survivor  of  the  deceased,  and  was 
her  property,  as  against  the  heirs 
and  executors ;  and  it  was  immate- 
rial whether  the  consideration  for 
the  note  was  advanced  by  the  de- 
ceased, or  his  wife,  to  the  maker,  ib 

6.  The  testimony  of  the  scrivener  who 
drew  a  will,  is  competent  and  ad- 
missible, in  connection  with  other 
evidence,  to  show  the  reasons  and 
purpose  oir  the  testator  in  making  a 
particular  bequest  therein.  ib 

7.  In, an  action  wherein  the  plaintiff, 
one  of  the  children,  and  the  widow, 
of  a  decedent,  are  interested  on  one 
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side,  and  the  devisees  and  executors, 
are  interested  on  the  other  side,  the 
Attorney  by  whom  the  will  was 
drawn  may  be  allowed  to  testify  as 
to  the  maidDg  of  an  agreement  be- 
tween the  testator  and  his  wife,  at 
the  time  the  will  was  drawn,  in  re- 
gard to  a  bequest  of  $10,000  to  the 
widow  being  in  lieu  of  a  proposed 
gift  of  al&OOO  note ;  and  as  to  what 
was  said  by  and  between  the  testa- 
tor and  his  wife,  and  to  the  witness, 
on  that  subject;  and  that  the  will 
was  drawn  in  conformity  with  sach 
agreement.  ib 

8.  Where  the  plaintiff  is  clearly  enti- 
tled to  recover,  under  the  evidence, 
the  only  real  question  relating  to 
the  amount,  the  jury  have  a  right  to 
rely,  for  that,  on  the  testimony  of  a 
witness  calculating  and  stating  it; 
where  there  is  no  contradiction  of 
such  testimony.  Fiiney  v.  The  Qkiu 
Falit  In»,  Coo^Hmy,  885 

9.  An  oral  agreement,  connected  with 
a  contract  in  writing,  may  be  proved 
by  parol,  if  subsequent  and  inde- 
pendenL    Smith  v.  HoUmd,         888 

See  Promissobt  Notes. 

WiTHBSS. 


EXECUTION. 

1.  There  Is  nothing  in  chapter  296  of 
the  laws  of  1860,  by  which  act  the 
consent  of  the  surrogate  is  required 
before  an  execution  can  be  issued 
against  the  estate  of  a  deceased 
judgment  debtor,  that  necessarily 
takes  away  from  the  Supreme  Court 
the  power  it  has  always  possessed, 
of  controlling  the  execution  of  its 
judgments.  And  a  construction  will 
not  be  given  to  it  which  would  do 
so  by  implication,  when  it  may  well 
stand  with  the  power  thereby  con- 
ferred upon  the  surrogate.  The  Ma- 
rine Sank  of  Chicago  v.  Van  JBnmt, 

861 

2.  The  consent  of  the  surrogate  speci- 
fied in  the  act  of  1860,  is  an  addUionaH 
requisite  which  the  law  has  imposed 
to  the  issuing  of  an  exeoution,  in 
such  a  case,  and  was  not  designed  to 
take  the  place  of  the  consent  of  the 
court  in  which  the  judgment  was 
recovered,  ib 


8.  By  the  Code,  a  motion  ia  snbstitnted 
in  the  place  of  the  former  writ  of 
eeiref^eUuj  in  such  a  case.  ib 

4.  Some  motion  must  be  made,  to  tiie 
court  in  which  the  judgment  was 
recovered ;  and  a  motion  for  leave  to 
issue  execution  upon  the  jadgmeot, 
against  the  representatives  of  the 
deceased,  is  one  of  proper  character. 


EXECUTORS  AND  ADMINI8TBA- 
TORS. 

See  Abatembht  aitd  Cohtibuamcs. 


F 


FOREIGN  ATTACHMENT. 

1.  In  an  action  brought  by  the  receiv- 
ers of  an  insurance  company,  upon 
premium  notes,  it  is  no  defense  that 
before  the  commencement  of  the 
action,  but  after  the  company  had 
ceased  to  have  a  corporate  existence, 
the  daim  in  suit  had  been  attached, 
in  an  action  pending  in  the  State  of 
Massachusetts,  where  the  defendant 
resided,  by  a  creditor  of  the  insur- 
ance company,  and  that  the'^laindffi 
had  made  themselves  parties  to  that 
suit,  which  was  still  pending.  Oe- 
good  V.  Maguire^  64 

2.  The  pendency  of  an  attachment  suit 
in  another  State  is  no  bar  to  the 
action  here ;  although  a  j^SfwoA^ 
there,  might  be.  A 


FORMER  SUIT. 

Creditors,  who  had  seized,  upon  at- 
tachment, the  property  of  then*  debt- 
ors, in  the  hands  of  an  assignee  for 
the  benefit  of  creditors,  being  sued 
by  the  assignee,  for  the  convenioD 
of  the  property,  set  Up  as  a  defense 
that  the  assignment  was  invalid,  for 
fraud.  The  defense  was  ruled  ont» 
because  their  attachment  had  beeo 
set  aside  for  irregularity,  and  they 
were  thus  left  wiSiout  jnstificatioo, 
and  were  mere  tort-feasors,  and 
could  not  dispute  the  titJe  of  the  as- 
signee in  i)OSsession ;  and  the  ques- 
tion as  to  the  validity  of  the  assign- 
ment was  not  litigated  and  deteim- 
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ined,  bb  it  wu  held  not  to  ariso. 
Mtldj  that  the  Judgment  in  that  ac- 
tion was  no  bar  to  a  sabsequent 
action  bj  the  creditors  against  the 
assignors  and  assignee,  to  set  aside 
the  assignment     Taiet  v.  Lym,  206 


FRAUDULENT  REPRESENTA- 
TIONS. 

See  Action,  8. 
Lbasb. 

LlMITATIOirS,  8TATUTB  OF,  2,  8,  4. 


Qt 

GUARDIAN. 

8ee  Infahtb. 


H 


HABEAS  CORPUS. 

1.  Where  it  appears  from  the  sheriff's 
return  to  a  writ  of  habtat  corpus,  that 
the  relator  is  held  by  him  upon  civil 
process,  and  that  another  person, 
yiz.,the  plaintiff  in  the  Judgment, 
has  an  interest  in  his  4etention,  eight 
days'  notice  of  the  time  and  place  at 
which  Uie  writ  is  made  returnable, 
must  be  given  to  such  plaintiff,  or 
his  attorney ;  and  without  such  no- 
tice, the  court  has  no  power  to  grant 
the  discharge.  The  FeopiU  ex  rei, 
Hewlett  Y.  Bremtan,  540 

2.  On  the  return  to  a  writ  of  habeas 
eorptte,  it  is  well  settled  that  the 
party  imprisoned  may  inquire  into 
the  jurisdiction  of  the  tribunal  by 
which  he  was  committed ;  and  if  he 
is  able  to  show  that  such  tribunal 
had  no  Jurisdiction  to  try,  convict  or 
commit,  he  is  entitled  to  his  dis- 
charge. 17^  Feopte  ex  rel,  Stetur  v. 
JtaicsoHj  619 

HIGHWAYS. 
See  Railroad  Companibb,  1,  2,  8. 


HOSPITAL. 
See  CoRPOBATiOB,  11  to  16. 


HUSBAND  AND  WIFE. 

See  Mabbibd  Wombb. 


INDICTMENT. 
See  Cbiminal  Law,  1  to  5. 


INFANTS. 

The  suing  by  a  next  friend,  in  cases  of 
actions  brought  by  infants,  is,  of 
necessity  J  replied  by  section  115  of 
the  Code.  And  the  new  system  no- 
where provides  for  the  guardian  of 
an  in&nt  giving  bail ;  but  gives  the 
defendant  an  equivalent  in  section 
816,  by  making  the  guardian  liable 
for  costs.    Idnner  t.  Orouse,         289 


INJUNCTION. 

1.  There  is  no  precedent  for  an  {injunc- 
tion to  restrain  acts  upon  the  ground 
that  they  may  possibly  or  probably 
result  in  forming  and  casting  a  cloud 
upon  the  title  of  a  party.  Fer  Johb- 
803r,  J.  The^  v.  The  City  of  WaUr- 
town,  121 

2.  Where  one  has  adopted  a  word 
from  the  French  language,  to  desig- 
nate an  article  which  he  is  engag^ 
in  manufacturing  and  selling,  by  that 
name,  he  acquires,  by  such  adoption, 
a  property  in  the  use  of  the  word  as 
applied  to  the  article  he  has  made 
and  introduced  into  the  market, 
although  the  article  was  previously 
sold  in  France  by  the  same  name ; 
and  an  ii^junction  will  lie  to  restrain 
the  use  of  the  name  by  another  man- 
ufacturer.   JRiOet  V.  CarlieTy         485 

See  Municipal  Cobpobations,  4. 


INSOLVENT  DEBTORS. 

1.  The  bare  omission,  by  an  insolvent 
debtor,  applying  for  a  discharge 
under  the  insolvent  laws  of  Massa- 
chusetts, to  set  forth  a  particular 
debt,  in  his  petition,  will  not  vitiate 
the  discharge,  where  the  omission  is 


688 


INDEX. 


admitted  to  haT«  been  ndther  willful 
nor  fraudulent.    Eatt  v.  Bobbinsj  83 

2.  Where  a  commisaioner  of  insolrency 
in  MaBsachusetts,  having  acquired 
jurisdiction  of  the  case,  adjudged 
that  the  insolvent  had  assigned  his 
estate  for  the  benefit  of  his  credit- 
ors, according  to  the  provisions  of 
the  insolvent  law  of  that  State,  and 
had  in  all  Uiings  conformed  to  the 
directions  of  such  law,  and  dis- 
charged the  insolvent  from  his  debts; 
Meld  that  the  record  in  Massachu- 
setts must  be  deemed  conclusive 
here.  ib 


INSURANCE  (FIRE.) 

1.  The  plaintiff  and  Q.  P.  being  joint 
owners  of  a  quantity  of  wool,  ap- 
plication to  the  defendant,  for  insur- 
ance, was  made  by  the  plaintiff  in  his 
own  name,  alone,  and  the  (lolicy  was 
made  out  to  him,  only.  On  receiv- 
ing the  policy,  and  finding  it  to  be 
different  from  what  he  designed  to 
have  it,  in  that  it  did  not  include,  or 
insure,  the  interest  of  G.  P.  in  the 
wool,  the  plaintiff  returned  the  policy 
to  the  agent,  for  correction  in  that 
particular,  and  the  agent  was  in- 
formed that  G.  P.  was  a  joint  owner 
of  the  wool.  The  agent  thereupon 
inserted  in  the  policy  the  following 
clause :  "In  case  of  loss,  if  any, 
one-half  payable  to  G.  P.,  as  his  in- 
terest may  appear."  The  plaintiff 
had  other  insurance  on  his  own  in- 
terest in  the  property,  which  was 
not  consented  to  in  writ^g  by  the 
defendant;  and  for  that  reason  it 
was  insisted  that  the  policy  in  ques- 
tion was  invalid  and  not  binding  on 
the  insurers,  under  a  provision  con- 
tained in  it,'  that  "  if  any  other  in- 
surance has  been,  or  shall  hereafter 
be,  made  upon  the  said  property, 
and  not  consented  to  by  the  com- 
pany in  writing,  hereon  *  *  * 
this  policy  shall  be  null  and  void." 
Meldf  1.  That  in  construing  the  clause 
subsequently  inserted  in  the  policy, 
by  the  agent,  respecting  the  interest 
of  G.  P.,  the  court  was  not  confined 
lo  the  consideration  of  the  terms 
themselves,  for  the  purpose  of  asoer- 

•  taiuing  their  meaning  and  the  conse- 
quent intention  of  the  parties  in 
using  them;  it  being  settled,  as  a 
general  rule  of  construction  applicar 
ble  to  all  contracts,  that  the  court 


may  consider  the  terms  which  are  to 
be  construed,  in  the  light  of  all  the 
surrounding  circumstances,  in  order 
to  understand  the  intent  of  the  par- 
ties. 2.  ffhat  in  view  of  the  sur- 
rounding circumstances,  the  poliCT 
should  be  construed  to  be  an  insur- 
ance upon  the  joint  property  of  the 
plaintiff  and  G.  P. ;  it  being  clear^ 
the  intention  of  the  parties  that  it 
should  be  such ;  and  it  having  been 
accepted  as  such,  after  the  correction 
had  been  made  therein.  8.  That,  so 
construed,  there  was  no  mlsreprs- 
sentation  of  the  title  to  the  prop- 
erty, in  the  application ;  for  the  in- 
sured were  its  absolute  and  un- 
qualified owners,  and  the  warranty 
imported  by  the  representations 
mside  was  true ;  the  property  insured 
being  the  joint  interest  of  both  the 
persons  who  in  fact  applied  to  be, 
and  were,  insured.  4.  That,  for  that 
reason,  in  order  to  avoid  the  policy 
by  other  insurance,  such  other  in- 
surance should  be  on  the  same  title 
and  interest;  for  the  terms  "said 
property,"  used  in  the  daoae  requir- 
ing any  other  insurance  to  be  otm- 
sented  to  in  writing,  on  Uie  policy, 
clearly  referred  to  the  property  in- 
sured, and  to  nothing  else.  5.  That 
an  insurance  on  the  interest,  or  title, 
of  one  of  the  joint  owners,  icaa  not 
within  the  fair  import,  or  1^^  signi- 
fication of  the  clause.  6.  That  the 
existence  of  an  insuranoe  on  the 
interest  of  the  pUuntiff  in  the  wool, 
and  on  that  alone,  when  the  policy 
in  question  was  issued,  and  during 
its  continuance,  did  not  render  the 
latter  invalid,  under  this  clause. 
J'Unejf  V.  The  Glem  FaOt  Inmrmiet 
Compim^f  886 

2.  An  agreement  by  the  insured,  to  sell 
the  property  insured,  made  prior  to 
its  destruction,  or  injury  by  fire,  is 
not  such  a  divesting  of  his  interest 
therein  as  will  bar  a  recovery  by  him 
upon  the  policy;  where  it  appears 
that  the  sale  was  within  the  statute 
of  frauds ;  the  agreement  was  not  in 
writing ;  no  part  of  the  property  was 
delivered ;  and  no  portion  of  the  pur- 
chase money  was  paid,  nor  was  it  to 
be  paid  until  the  wool  was  weighed; 
and  then  the  price  was  to  be  ^>plied 
upon  a  previous  debt.  ib 

8.  Although  a  partial  acceptance  of 
the  property  sold  will,  ordinarily, 
take  a  sale  of  the  entire  quantity  oat 
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of  the  operaUon  of  the  statute  of 
frauds,  it  cannot  have  that  effect 
upon  that  which  may  have  previ- 
ously been  wholly  destroyed  by  Are. 
As  to  that  portion,  the  oblis^Uons 
and  rishls  of  the  parties  become 
fixed  whenever  the  destruction  takes 
place';  and  the  right  of  action  ansing 
out  of  the  loss  can  afterwards  be 
divested  only  by  a  release,  payment, 
or  satisfaction.  ib 


4.  A  provision,  in  a  f>olicy  of  insurance, 
that  no  act,  or  omission,  of  the  com- 
pany, or  any  of  its  officers,  or  agents, 
shall  be  deemed  a  waiver  of  a  full 
and  strict  compliance  with  the  re- 
quirements thereof,  as  to  the  prelim- 
inary proofs  of  loss,  unless  the  waiver 
be  in  express  terms  hi  writing,  signed 
by  the  president  or  secretary  of  the 
company,  is  directly  in  conflict  with 
the  settled  rulee  of  law  established 
for  the  government  of  this  class  of 
C^es.  ib 

6.  Although  a  party  may  renounce  the 
benefit  of  settled  legal  rules  existing 
in  bis  favor,  yet  before  he  should  be 
held  to  have  done  so,  something 
clearly  evincing  that  to  have  been  his 
purpose  should  be  required  to  be 
affirmatively,  or  positively  shown,  ib 

6.  The  acceptance  of  a  policy  of  insu- 
rance, containing  a  clause  declaring 
that  no  act,  or  omission  of  the  insu- 
rers, their  officers,  or  agents,  shall 
be  deemed  a  waiver  of  compliance 
with  the  requirements,  as  to  prelim- 
inary proofs  of  loss,  unless  it  be  by 
a  waiver,  in  express  terms,  in  writ- 
ing, signed,  &«.,  to  which  clause 
there  is  no  evidence  that  the  atten- 
tion of  the  insured  was  ever,  in  any 
manner,  directed,  should  never  be 
permitted  to  produce  such  a  Re- 
sult, ib 

7.  Where  the  preliminary  proofs  fur- 
nished expressly  offered  to  supply 
"any  other  information  that  might 
be  required,"  on  call ;  J7«^  that  not- 
withstanding a  provision  in  the  pol- 
icy, that  any  waiver  of  defects  in 
the  proofs  must  be  in  writing,  it 
was  still  in  the  power  of  the  com- 
pany to  waive  that  requirement; 
and  that  by  not  responding  to  such 
offer  while  the  defects  could  have 
been    corrected    and    supplied,    it 

Vol,  LXL  44 


should  be  held  to  have  made  Chat 
waiver.  ib 

8.  Where  a  building  was  described,  in 
an  application  for  insurance,  as  a 
"  dwelling-house,"  and  it  was  insured 
as  such ;  Held  that  this  description 
of  the  building  was  a  warranty  that 
the  building  was  a  dwelling-house, 
and  used  as  such  exclusively.  And 
that  the  occupation  of  a  portion  of 
the  building  for  a  billiard  saloon, 
and  other  portions  for  a  restaurant 
and  bar,  at  the  time  of  the  fire,  which 
occupation  increased  the  risk,  and 
enhanced  the  rate  of  premium,  was 
sufficient  to  defeat  any  recovery 
by  the  insured ;  on  the  ground  that 
such  warranty  had  been  broken. 
Sar^fidd  v.  The  Metropolitan  In$,  Co. 

479 

9.  Held^  aliOf  that  the  insurers  were  not 
estopped  from  setting  up  such 
breach  as  a  defense,  for  the  reason 
that  the  misdescription,  if  any,  was 
their  act,  through  their  authorized 
agent ;  where  there  was  no  conflict 
in  the  evidence,  all  the  evidence 
there  was,  on  the  subject  of  what 
took  place  at  the  time  the  contract 
was  made,  being  the  testimony  of 
the  plaintiff  himself;  who  stated 
that  upon  his  asking  the  agent  to  go 
and  see  the  building,  the  latter  said 
he  was  well  acquainted  with  it,  and 
could  not  go  ;  that  he  then  told  the 
agent  that  the  upper  part  was  used 
as  a  billiard-room,  and  the  lower 
part  as  a  dwelling-house ;  and  that 
thereupon  the  agent  made  out  the 
papers  and  delivered  them.  ib 


INTENTION. 

1.  Although  it  is  no^  well  settled  that 
where  the  character  of  the  transac- 
tion depends  upon  Uie  intent  of  a 
party  to  a  contract,  it  is  competent, 
when  that  party  is  a  witness,  to  in- 
quire of  him  what  his  intention  was, 
the  rule  does  not  apply  to  a  case 
where  the  question  is  not  one  of 
intent,  but  whether  the  witness  was 
defrauded,  by  being  induced  to  exe- 
cute a  lease,  as  surety  for  the  ten- 
ant, for' a  term  of  two  years,  instead 
of  one,  as  he  supposed  it  to  be. 
Learned  v.  Eydetf  552 

2.  In  such  a  case,  after  the  witness  has 
testified  that  he  agreed  to  be  surety 
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only  for  one  year,  it  is  improper  to 
ask  him  whether  he  would  have 
signed  as  surety  if  he  had  known 
that  hy  the  lease,  as  drawn,  he  would 
become  surety  for  two  years.         ib 


INTEREST. 

1.  The  defendant  subscribed  to  the 
capital  stock  of  a  railroad  company, 
the  amount  of  the  subscription  to  be 
paid  "  in  such  installments,  and  at 
such  times,  as  the  board  of  directors 
mijarht  lawfully  direct."  Several 
calls  were  made,  by  the  directors, 
amounting,  iu  the  aggregate,  to  the 
precise  sum  subscribed,  which  were 
all  paid  by  the  defendant,  but  not 
at  the  times  designated  for  payment 
in  the  respective  calls,  and  receipts 
given.  Nothing  was  said  about  in- 
terest, and  no  claim  made  for  it, 
until  several  months  after  the  whole 
principal  had  been  paid.  Held  that 
an  action  would  not  lie  to  recover 
interest  on  the  several  amounts  spe- 
cified in  the  calls,  during  the  time 
they  remained  unpaid  after  the  day 
designated  for  payment  by  tlie  call. 
The  Southern  Central  Railroad  Co.  v. 
Town  of  Moravia,  180 

2.  When  there  is  no  agreement  to  pay 
interest,  interest,  when  allowable,  is 
allowed  not  as  a  part  of  the  contract, 
but  as  an  incident,  and  by  way  of 
damages  for  the  default,  to  make  the 
creditor  good  for  the  loss  he  has 
sustained  by  reason  of  the  breach 
or  default.  ib 

8.  In  that  class  of  cases,  it  has  always 
been  held  that  after  the  principal 
of  the  debt  had  been  paid,  and  re- 
ceived in  full,  no  action  could  be 
maintained  to  recover  interest ;  the 
reason  being  that  interest,  in  such 
cases,  being  a  mere  incident,  cannot 
exist,  without  the  debt,  and  the  debt 
being  extinguished,  the  interest  must 
necessarily  be  extinguished,  also. 
Fer  Johnson,  J.  ib 

4.  A  distinction  has  been  made  be- 
tween such  cases  and  those  where 
interest  is  payable  by  the  terms  of 
the  contract.  In  the  latter  case  the 
interest  is  as  much  a  part  of  the 
contract  as  the  principal,  and  not  a 
mera  incident.    Fer  Johnson,  J.    ib 


JUDGMENT. 

1.  Where  it  appeared,  upon  a  motion 
to  set  aside  a  judgment,  that  it  was 
for  an  amount  exceeding  $2500; 
that  to  that  extent,  it  was  upon  a 
demand  for  which  the  defendant 
upon  a  settlement  with  the  plaintitEi, 
had  given  them  his  promissory  notes, 
which  we^  not  due  when  the  acdoa 
was  commenced  ;  ffdd  that  this  pre- 
sented a  question  of  law  for  trial. 
That,  prima  fade^  this  was  against 
the  right  of  the  plaintiffs  to  the  judg- 
ment, to  that  extent.  Smolei  t. 
Moare,  266 

2.  And  that  even  if  the  facta  sworn  to 
by  the  plaintiffs,  in  explanation, 
could  overcome  this  legal  presump- 
tion, still  the  court  would  not,  at 
special  term,  try  a  cause  upon  ihe 
merits,  on  affidavits.  ,   ib 

Soe  FoBMBB  Suit. 


JURISDICTION. 

See  AssBSBOBS  ANn  Absbbbmbntb,  6,7. 
Cbiminal  Law,  12,  13. 
Mdmicipal  Oobpobations,  1,  2,  3. 
Ships  and  Shipping,  3,  4,  5,  9,  10. 


JUSTICES'  COURTS. 
See  Undebtakino. 


JUSTICE  OF  THE  SUPREME 
COURT. 

See  Railboad  Companibb,  6,  7. 


LANDLORD  AND  TENANT. 

Where  a  defendant,  in  an  action  for  rent, 
set  up  as  a  defense,  a  surrender  of 
the  premises,  and  acceptance  by  the 
plaintiff,  and  the  evidence  showed 
a  surrender  on  the  80th  of  Novem- 
ber; that  the  cause  of  action  for 
that  quarter  accrued  on  the  1st,  and 
the  action  was  commenced  on  the 
6tb,  of  the  same  month ;  Held  that 
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there  having  been  no  suirender  be- 
fore the  Bait  was  commenced,  that 
defense  was  not  admissible,  under 
the  answer.    Learned  y.  Byder^    652 


LEASE. 

1.  The  defendants,  being  lessees  of  a 
certain  building,  occupied  the  two 
lower  floors  thereof,  and  the  plain- 
tiffs occupied,  under  them,  the  lofts 
over  the  stores.    The  lease  to  the 
defendants  being  about  to  expire,  a 
verbal  agreement  was  made,  between 
the    parties,    that    the   defendants 
should  obtain  a  new  lease  of  the 
premises,   from   tlie  owner,  at  the 
lowest  possible  rent,  for  a  term  of 
years,  and  divide  the  rent,  with  the 
plaintiffs,  and  sub-let  to  them  the 
lofts,  at  an  annual  rent  of  one  half 
the  amount  requiret!  to  be  paid  for 
the  whole  building.     The  complaint 
alleged  that  the  defendants  subse-- 
queutly  obtained  a  new  lease  of  the 
entire  premises,  from  the  owner,  for 
t.hree   years,  at  an  ahnual  rent  of 
917,000.    That  they  concealed  from 
the  plaintiffs  the  true  terms  and  con- 
ditions of  such  lease,  and  falsely 
repi'esented  to  them  that  they  were 
obliged  to  pay  a  rent  of  $19,000 
per    annum;    by  means  of  which 
false  representations    the    plaintifl^ 
were  induced  to  sign  a  lease  for  a 
larger  sum  than  one-half  of  the  ac- 
tual rent  of  the  whole  building,  viz : 
for  $9600  a  year.    7^^  prayer  was 
that  the  lease  so  obtained  from  the 
plaintiffs  might  be  reformed,  so  that 
the  plaintiffs  should  not  be  obliged, 
by  the  terms  thereof,  to  pay  more 
than  $8500  a  year.    Held  that  if  the 
statements  in   the  complaint  were 
true,  the   facts   were  sufficient  to 
wantint  the  court  in  reforming  the 
lease ;  or,  at  any  rate,  in  relieving 
the  plaintiffs  from  the  obligation  to 
pay  more  than  one  half  of  the  entire 
rent.    KtrOamt  v.  Sehanek,  348 

2.  Held^  also,  that  the  statute  of  frauds 
was  not  applicable  to  the  case.  That 
the  allegation  being  that  the  lease 
was  obtained  by  fraudulent  repre- 
sentations, and  was  executed  under 
misstatements  of  the  defendants,  the 
parol  agreement  was  sufficient  to 
sustain  the  action.  ib 

See  CoBPOBATioN,  2,  8,  4. 
Partnership,  8,  4,  6. 


LEGISLATURE. 

If,  by  reason  of  want  of  Jurisdiction, 
proceedings  to  levy  an  assessment 
are  absolutely  void,  aiid  no  UUe 
passes  by  a  sale  or  lease  of  lands, 
under  such  proceedings,  the  legisla- 
ture has  no  power,  upon  the  pretext 
of  confirmincr  the  acts  of  public 
officers,  to  take  without  compensa- 
tion, a  lot  from,  one  private  citizen 
and  convey  it  to  another.  Hopkim 
V.  Mown,  469 

See  Municipal  Cobpobatiohb,  6. 


LIEN. 

1.  The  mere  assertion,  unaccompanied 
by  any  other  act,  of  a  lien  greater 
in  amount  than  the  lienor  is  entitled 
to,  will  not  obviate  the  necessity  of 
a  tender;  for  it  may  be  that  the 
right  amount  would  be  accepted; 
but  when  there  is  an  absolute  refusal 
to  deliver  up  property  unless  a  claim 
to  which  the  party  is  not  entitled 
is  discharged,  then  the  law  dispenses 
with  the  idle  ceremony  of  mailing  a 
tender  which  the  claimant  in  ad- 
vance declare^^e  will  not  accept, 
and  an  action  may  be  brought  im- 
mediately.   Hoyt  V.  Sprague^       497 

2.  Where  a  carrier  of  grain  refused, 
absolutely,  to  deliver  the  grain  to 
the  consignee,  unless  the  full  amount 
of  freight  was  paid,  without  any 
deduction  for  damages  or  short  de- 
livery; KM  that  the  payment  of 
the  IVeight,  and  the  delivery  of  the 
grain  were  to  be  concurrent  in  point 
of  time,  and  the  carrier  had  no  right 
to  say  that  he  would  retain  the 
goods  until  he  received  a  sum  he 
was  not  entitled  to.  .  ib 

8.  Hddj  aiaOf  that  whether  the  deduc- 
tions to  which  the  consignee  was 
entitled,  under  the  bill  of  lading, 
were  large  or  small,  was  not  mate- 
rial, where  the  carrier  refused  to 
allow  any  deductions  at  all,  and 
claimed  to  retain  the  property  mitil 
the  whole  freight  was  paid.  ik 


LIMITATIONS,  STATUTE  OF. 

1.  The  time,  within  which  actions  for 
the  recovery  of  real  property  must 
be  brought,  is  governed  by  chap- 
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ter  n  of  the  Code,  aod  not  by  chap- 
ter ni,  which  relates  to  "actions 
ciheribSui  for  the  recovery  of  real 
property."    Marvm  ▼.  Lewis,    .     49 

2.  A  cause  of  action  to  recover  dam- 
ages for  fraudulent  representations 
made  upon  a  sale  of  real  estate,  in 
regard  to  incumbrances,  accrues 
the  moment  the  bargain  is  com- 
pleted by  the  conveyance  of  the 
premises  to  the  purchaser;  and 
unless  an  action  is  brought  within 
six  years  from  that  lime,  it  will  be' 
barred  by  the  statute  of  limitations. 
Northrop  y.  HiU,  136 

8*  It  is  of  no  consequence,  whatever, 
that  the  purchaser  did  not  discover 
the  fraud  witljin  the  six  years. 
£?en  thouj^h  tlie  vendor,  or  his 
agent,  conceals  the  detect  of  title, 
that  will  not  prevent  the  statute 
from  running.  ib 

4.  In  such  a  case',  it  is  the  act  of  mis- 
representation, and. not  the  result- 
ing damages,  which  constitutes  the 
cause  of  action.  ib 

6.  A  partial  payment  upon  a  promis- 
sory note  past  di^  by  the  adminis- 
tratrix of  one  of  nie  makers,  a  por- 
tion of  which  payment  is  from  assets 
of  the  estate,  if  made  before  the 
statute  of  limitations  has  run  against 
the  note,  saves  the  obligation  from 
the  operatioD  of  the  statute  up  to 
that  time.  And  this,  although  the 
payment  was  the  act  of  one  of  two 
administrators,  alone,  without  the 
consent  of  the  other.  Seaih  v.  Gre- 
neU,  190 

6.  Miter,  where  the  payment  is  made 
after  the  statute  has  run  against  the 
note.  In  that  case,  the  question  of 
the  right  of  one  administrator  to 
revive  and  restore  a  stale  demand 
would  arise ;  and  t^  seems  such  a  de- 
mand cannot  be  revived  either  by 
the  promise,  or  the  act,  of  payment 
of  one  of  several  administrators,    ib 

• 

7.  An  administratrix  making  a  pay- 
ment upon  a  note  after  the  statute 
of  limitations  has  run  against  it,  not 
out  of  the  assets  of  the  estate,  but 
out  of  her  own  funds,  will  not  be 
deemed  as  acting  in  her  capacity  of 
administratrix,  even  though  she  di- 
rects the  payment  to  be  made  upon 
that  specific  debt ;  nor  can  such  pay- 


ment be  construed  into  a 
or  as  indjcating  an  intentioQ,  to  re- 
vive, or  continue,  the  demand  agafaist 
the  estate.  ib 

8.  Any  payment  npon  racfa  a  note, 
made  by  the  administratrix  with  her 
own  money,  cannot  bind  the  estate, 
or  affect  it  in  any  way,  any  mote 
than  if  it  had  been  tlie  act  of  a 
stranger.  ib 

9.  Where  an  administratrix  directed 
her  agent  to  pay  a  certain  snm  on 
her  iot^tate*s  debts,  out  of  money 
of  her  own,  giving  no  specific  direc- 
tion to  pay  a  particular  demand,  or 
any  part  of  it ;  and  the  agent,  in  the 
exercise  of  his  own  discretion  in  dis- 
tributing the  fund,  made  a  partial 
payment  upon  that  demand;  Edd 
that  the  general  direction  to  the 
agent  could  not  be  construed  into  a 
promise,  or  intention,  to  continue 
that  particular  demand.  And  that, 
as  the  payment  was  not  made  from 
the  assets  of  the  estate,  and  the  ad- 
ministratrix was  not  acting  in  her 
representative  capacity  in  making, 
or  ordering,  such  payment,  it  could 
have  no  baring  against  the  estate,  ib 

10.  The  presentation  and  allowance  of 
a  claim,  under  the  statute,  (2  JR.  S. 
88,  ^  34,)  are  quite  different  from  a 
voluntary  parUal  payment  by  one 
of  several  administrators,  firom  assets 
in  his  hands ;  not  only  in  the  form 
and  nature  of  the  act,  but  in  iu  legal 
consequenc^.  The  former  is  a  pro- 
ceeding under  the  statute,  by  which 
a  claim  presented  and  allowed  may 
be  deemed  as  adjusted,  and  its  pn>- 
portional  share  of  the  assets  appro- 
priated to  its  payment.  The  latter 
is  only  evidence  of  a  new  promise, 
from  the  date  of  which  the  six  yean' 
limitation  commences  to  run  anew, 
and  does  not  prevent  the  statate 
from  commencing  to  run,  and  cod- 
tiuuing  to  run,  from  that  time.      ib 

See  Plboob. 
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MANDAMUS. 
See  GoBPOBATio5, 1}. 


MARRIED  WOMEN. 


1.  By  virtae  of  the  statutes  of  1860  and 
1862,  relative  to  the  nghts  of  mar- 
ried women,  (Laws  of  1860,  eh.  90 ; 
Zaw8  of  1862,  ch.  172,)  a  married 
woman  may  make  bargains,  carry 
on  any  trade,  or  business,  and  per- 
form labor  and  services  on  her  own 
separate  account,  and  for  her  own 
exclnsive  benefit,  the  same  as  thou$(h 
she  were  unmarried ;  and  all  the 
eamin;;^  and  profits  belong  to  her, 
exclusively,  and  are  her  sole  and 
separate  estate.  Foster  t.  Conger ^  145 

2.  She  may  also  sue  and  be  sued  upon 
any  and  all  bargains,  obligations  and 
liabilities  made,  or  incurred,  in  her 
business,  the  same  as  though  she 
were  sole.  t^ 

3.  If  an  action  is  brought  against  her, 
in  reference  to  her  business,  it  is 
brought  in  the  same  manner  as 
against  any  other  individual.  The 
liability  is  personal ;  and  if  a  judg- 
ment is  obtained,  upon  it,  it  is  a 
personal  judgment,  to  be  enforced 
against  any  property  she  may  have, 
liable  to  execution,  as  in  ordinary 
cases.  .  lb 

4.  If,  in  any  such  action,  the  plaintifi* 
would  be  entitled  to  judgment,  were 
the  defendant  a  single  woman,  he  is 
entitled  to  it  though  she  be  married. 
The  obligation,  and  the  liability,  of 
the  wife,  in  such  a  case,  are  the  same, 
precisely,  as  though  she  had  never 
contracted  marriage.  ib 

5.  In  such  an  action,  it  is  not  of  the 
slightest  consequence,  in  respect' to 
the  plaintiff's  right  of  action,  and  to 
recover  a  judgment  against  the  de- 
fendant, that  she  had  no  separate 
estate  before  engaging  in  Ihe  busi- 
ness in  which  Uie  debt  was  Con- 
tracted ;  nor  that  the  debt  was  not 
incurred  for  the  benefit  of  a  separate 
c»tate  afterwards  acquired  by  her.  i* 

• 

6.  It  is  now  settled  that  a  married 
woman  can  purchase  property  of  her 
husband,  and  acquire  a  valid  title 
thereto,  when  such  purchase  is  in 
good  faith  and  from  her  own  sepa- 
rate estate,  or  with  funds  belonging 
thereto,  and  is  made  on  account  of 
such  estate.     Sheldon  v.  Chmeyj    476 
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7.  The  wife,  hi  respect  to  all  transac- 
tions on  account  of  her  separate 
'  estate,  is,  in  law,  regarded  as  a/niM 
toU,  Consequently,  as  to  such  prop- 
erty, she  can  sell  to  her  husband,  as 
well  as  purchase  of  him,  the  same 
precisely  as  though  they  had  never 
contracted  marriage.  ib 


MECHANICS'  LIEN  LAW. 
Sie  Equitablb  Absignmbnt,  1. 


MUNICIPAL  CORPORATIONS. 

1.  Courts  of  equity  have  no  general 
supervisory  power  over  the  govern- 
ment of  municipal  corporations,  or 
over  the  acts  and '  proceedings  of 
their  governing  bodies.  Fh^^  v. 
The  City  of  Watertoum,  121 

2.  It  was  never  the  province  of  a  court 
of  equity  to  interfere,  in  such  cases, 
between  the  individual  citizen  and 
the  municipal  authority,  except 
where  it  is  shown  by  the  complaint 
that  the  rights  of  the  person  pros- 
ecuting have  been  either  injured  or 
menaced  in  a  matter  falling  under 
some  recogniz^  head  of  equity,  and 
which  it  is  the  peculiar  province  of 
a  court  of  equity  to  prevent  or  re- 
dress.   Far  Johnson,  J.  *   %b 

8.  The  general  rule  is  that  the  correc- 
tion of  errors,  in  the  proceedings 
of  these  inferior  political  tribunals, 
and  the  redress  of  injuries  thereby 
occasionedr,  belong  to  courts  of  law, 
and  not  to  courts  of  equity ;  except 
in  the  few  cases  falling  under  some 
head  of  exclusive  equity  jurisdic- 
tion. %b 

4.  In  an  action  brought  against  a  city 
corporation,  and  others,  by  a  resid- 
ent and  taxpayer  of  said  city,  the 
complaint  alleged  that  the  city  au- 
thorities had  entered  into  a  contract 
with  the  other  defendants  to  make 
certain  improvements  in  the  streets 
of  the  city ;  that  the  contractors,  as 
the  work  ])rogi*es8ed,  were  paid  in 
drafts  upon  the  city  treasurer ;  that 
the  work  was  still  being  prosecuted, 
and  other  drafts  about  to  be  given ; 
that  the  city  authorities  had  no 
power  to  make  such  contract,  or  to 
give  such  drafts ;  and  that  the  con- 
tract and  drafts  were  void.     The 
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plaintiff  prayed  for  a  perpetual  in- 
junction, restraining  the  further  pros- 
ecution of  the  work,  and  the  issuing 
of  further  drafts ;  that  the  contract 
might  be  declared  void,  and  the  con- 
tractors ordered  to  surrender,  and 
be  enjoined  from  transferring,  the 
drafts.  The  complaint  did  not  show 
that  the  plaintiff's  premises  had  been 
interfered  with,  nor  that  any  assess- 
ment had  been  made,  or  tax  levied, 
to  raise  funds  to  meet  the  drafts. 
JSCeld  that  the  facts  stated  did  not 
constitute  any  cause  of  action  against 
the  defendants,  in  favor  of  the  plain- 
tiff, nor  give  him  any  title  to  the  re- 
lief demanded.  ib 

5.  The  power  of  tlie  legislature  to  au- 
thorize municipal  corporations  to 
bond  themselves,  in  aid  of  railroad 
corporations,  is  conclusively  settled 
in  this  State,  by  the  court  of  last 
resort,  as  well  as  by  the  Supreme 
Court  of  the  United  States.  The 
FeopU  ex  rel.  Doty  v.  ffemhatPj      409 

6.  When  the  assent  of  the  tax-payers 
of  a  town,  to  the  issue  of  bonds  by 
the  town,  is  manifested  in  the  way 
prescribed  by  the  legislature,  it  is  ir- 
revocable, ib 

7.  If  a  petitioner  may,  at  any  time, 
withdraw  his  assent,  it  must  be  be- 
fore the  petition  has  been  acted  on 
by  the  county  judge.  ib 

8.  After  jurisdiction  has  been  confer- 
red upon  the  county  judge,  by  pre- 
senting a  petition  signed  by  the  re- 
quisite number  of  tax-payers,  rep- 
resenting the  requisite  amount  of 
taxable  property,  it  is- too  late  for 
petitioners  to  withdraw  their  assent. 

9.  Where  the  foundation  for  an  action 
against  a  city  corporation  to  recover 
damages  for  a  personal  injury  sus- 
tained by  the  plaintiff  was,  that  a 
piece  of  ice  upon  which  he  slipped 
and  fell  was  a  dangerous  obstruction 
to  those  using  the  sidewalk  for  pass- 
ing along  the  street,  which  the  city 
was  bound  to  remove,  and  the  dan- 
ger consisted  in  the  liability  of  those 
who  stepped  upon  it,  to  slip  and  fall ; 
J£dd  that  the  obstruction  was  one  to 
be  avoided  by  those  using  the  side- 
walk, and  seeing,  or  being  able  to 
see,  the  ice ;  and  that  if  it  could 
readily  be  avoided,  the  failure  to 
avoid  it,  by  one  using  the  sidewalk 


and  plainly  seeing  the  obstnictifm, 
must  be  accounted  negligence.  Dir- 
kiny.  I%e  City  of  Trosf^  438 

10.  ffeUj  aleOf  that  if  there  was  danger 
in  walking  over  the  piece  of  ice, 
and  the  plaintiff  voluntarily  aod  an- 
necessarily  undertook  to  walk  over 
it,  when  he  could  plainly  see  it,  and 
easily  avoid  it,  and  fell  and  broke  a 
limb,  he  could  not  meet  the  allega- 
tion that  his  own  negligence  contrib- 
uted to  the  result;  or  avoid  the 
conclusion  that  he  must  therefore 
fail  to  recover  damages  of  the  city. 
Volenti  non  JU  injuria.  ih 

11.  And  it  being  proved  that  the  plain- 
tiff not  only  did  see  the  ice,  but  was 
^'^amed  of  it,  at  the  time;  Held  that 
he  was  not  in  a  situation  to  charge 
his  iiyury  to  the  default  of  the  city— 
if  tlie  city  was  in  default — and 
should  therefore  have  been  non- 
suited, ib 

12.  In  such  a  case  it  is  erroneous  for 
the  judge  to  refuse  to  charge  the 
jury  that  "  if,  immediately  previous 
Jo  the  accident,  the  i>^intiff  knew, 
or  had  noticed,  that  there  was  ice 
there,  and  then  took  the  risk  of 
passing  over  the  place  safely,  be 
could  not  recover."  t^ 

18.  The  duty  of  the  passenger,  in  cases 
of  that  kind,  is,  to  avoid  the  obstruc- 
tion, and  not  to  encounter  its  dan- 
gers, ib 

14.  It  is  well  settled  that  in  the  case 
of  a  village  or  city  where  the  trus- 
tees, or  common  council,  are  made 
commissionei's  of  highways,  the  cor- 
poration is  liable  for  their  negligence 
in  not  keeping  the  streets  and  side- 
walks, within  the  corporate  limits,  in 
a  condition  safe  for  the  use  of  pass- 
engers thereon.  Mose$f  v.  The  City 
of^rwf,  580 

15.  Where,  in  aii  action  against  a  city, 
to  recover  damages  for  a  personal 
injury  sustained  by  the  plaintiff  in 
slipping  and  falling  upon  aa  icy 
sidewalk,  there  was  evidence  tending 
to  show  that  the  ice  was  an  accu- 
mulation from  the  freezing  of  water 
flowing  from  a  house  conductor  upon 
the  sidewalk  and  extending  entirely 
across  it ;  that  it  had  remained  there 
long  enough  to  warrant  the  jury  in 
attributing  negligence  to  the  defend- 
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ant,  for  its  contiDnanoe ;  and  at  the 
time  of  the  accident,  it  was  covered 
with  a  light  fall  of  snow,  which  cov- 
ered the  ice,  and  concealed  it  from 
the  plaintiff's  view  as  she  attempted 
to  walk  over  it ;  Held  that  the  ques- 
tion of  negligence  on  the  part  of  the 
defendant  was,  under  the  evidence, 
properly  submitted  to  the  jury,      tb 

!i6.  Heldy  aiso,  that  there  was  no  such 
manifest  negligence  on  the  part  of 
the  plaintiff  as  to  call  for  a  nonsuit ; 
and  that  that  question  was  also  pro- 
perly left  to  the  jury.  ib 

17.'  Eddj/urthiTj  that  upon  the  subject 
of  the  necessity  of  actual  notice  of 
the  obstruction  being  brought  home 
to  the  defendant,  the  judge  was  right 
in  refusing  to  charge  that  it  was 
necessary ;  and  Uiat  he  put  the  case 
upon  a  ground  sufficiently  favorable 
to  the  defendant,  in  charging,  as 
requested,  "  that  the  defendant  was 
not  liable,  unless  it  appeared  that 
the  accumulation  of  ice  at  the  point 
in  question  had  remained  so  long  as 
to  make  the  obstruction  public  and 

ib 


notonous. 
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NEGLIGENCE. 


See  CoRPOBATiON,  6  to  10. 

MdIIICIPAL  GOBPOBATIOIIS,  9  to  17. 

Ships  amo  Shipping. 


NEW  YORK  (CITY  OP.) 

1.  An  action  will  lie  against  the  corpo- 
ration of  the  city  of  New  York  to 
recover  the  damages  sustained  by  an 
individual  by  the  bursting  or  over- 
flowing of  a  teweTj  built  under  the 
direction  of  such  corporation,  and 
made  of  insufficient  size  and  capacity 
to  carry  off  the  water;  where  the 
injury  done  was  the  direct  conse- 
quence of  the  imperfect  and  insuffi- 
cient construction  of  the  sewer,  of 
which  the  corporation  had  re()eated 
notice.  Lewenthal  v.  The  Mayor^  ^., 
of  New  York,  611 

2.  There  is  no  obligation  to  build  a 
sewer,  but  a  city  corporation  having 


determined  to  do  so,  a  duty  is  Im- 
posed upon  it  to  build  one  sufficiently 
large  and  so  constructed  as  to  carry 
off  the  water,  and  not  to  throw  it, 
by  means  of  the  sewer,  on  the  acyoin- 
ing  property.  iJb 

8.  Under  section  6,  of  the  act  of  the 
legislature  of  April  19,  1871,  {Seee. 
Lowe,  eh.  688,)  which  provides  that 
no  judgment,  save  on  issues  of  law, 
shall  be  entered  up,  thereafter, 
against  the  city  or  county  of  New 
York,  except  upon  the  verdict  of  a 
jury,  a  judgment  cannot  be  enter^ 
upon  the  report  of  a  referee  made 
subsequent  to  the  passage  of  such 
act.  ib 


NOTICE. 
See  Municipal  Cobpobations.  17. 


o 

OBLIGATION. 

1.  An  obligation  which,  though  called 
a  bond,  is  payable  to  a  person  named 
therein,  "or  to  his  certain  attorney, 
ezecutora,  administrators  or  assigns," 
belongs  to  that  class  of  obligations 
which  has  been  expressly  held,  in 
this  State,  not  to  be  specialties,  but 
in  the  nature  of  commercial  paper, 
negotiable  by  delivery,  under  an  as- 
signment in  blank.  Blake  v.  The 
Board  of  Supervieore  of  LivingeUm 
Comty,  149 

2.  An  action  upon  such  an  obligation 
is  to  be  governed,  in  all  respects,  by 
the  rules  applicable  to  commercial 
paper.  ib 

8.  A  bond,  or  obligation,  for  $900,  is- 
sued by  the  county  of  L.  in  pursu- 
ance of  resolutions  of  its  board  of 
supervisors,  to  pay  bounties  to  sol- 
diers enlisted  into  the  service  of  the 
United  States,  was  delivered  to  the 
town  of  S.,  in  that  county,  to  fill 
its  quota  in  the  United  States  service. 
C.  enlisted  for  Uiat  town,  was  mus- 
tered into  the  service,  and  received 
the  bond  as  the  bounty  which  such 
town    had  offered;   the  town   was 
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credited  with  the  recruit;  and  the 
transaction  between  the  town  and 
the  government  of  the  United  States 
was  closed,  as  to  that  recrnit,  and 
was  not  afterwards  opened,  as  be- 
tween the  two  bodies.  The  credit 
was  never  withdrawn,  by  the  general 
goveniment,  but  remained,  in  satis- 
faction of  the  requisition,  pro  tanto, 
Hdd^  1.  That  the  instrument  had  a 
valid  inception,  aod  became  and  was 
a  binding  and  subsisiing  obligation, 
in  the  hands  of  the  payee,  against 
the  county.  2.  That  there  was  no 
•failure  of  the  consideration  of  the  ob- 
lijtation ;  notwithstanding  tlie  payee 
did  not  serve  out  any  considerable 
portion  of  the  term  for  which  he 
enlisted;  liaving  been  discharged 
from  the  service  of  the  government, 
upon  the  application  of  his  father, 
on  the  ground  of  the  want  of  proper 
age  for  the  service,  which  the  re- 
cruit had  misrepresented;  the  gov- 
ernment retaining  what  bad  been 
paid  to  him  for  bounty,  and  thus 
affirming  the  mustering  in  of  the  re- 
cruit, and  acknowledging  perform- 
ance to  that  extent,  by  the  town. 
8.  That  the  validity  of  the  instru- 
ment was  not  in  any  respect  destroy- 
ed or  injured  by  reason  of  the 
transactions  or  dealings  between  the 
recruit  and  the  government.  4.  That 
the  fact  that  the  payee,  at  the  time 
he  made  the  assignment  of  the  obli- 
gation, under  which  tiie  plaintifif  de- 
rived his  title,  was  an  infant  incapable 
of  making  or  authorizmg  an  assign- 
ment, was  no  defense  to  an  action 
upon  the  instniment  against  the 
board  of  supervisors  of  Uie  county 
of  L. ;  inasmuch  as  it  did  not  con- 
cern the  defendants.  That  the  trans- 
fer was  good  as  against  all  the  world, 
except  Uie  infant  himself ;  and  that 
so  long  as  he  did  not  raise  the  objec- 
tion of  infancy,  the  obligors  could 
not  raise  it.  6.  That  the  plaintiff 
having  acquired  the  obligation  by 
assignment  from  the  apparent  owner, 
and  for  a  valuable  consideration 
paid,  that  was.  all  that  was  material, 
and  more  than  was  necessary  for 
him  to  prove.  6.  That  the  sugges- 
tion that  the  recruit  and  payee 
obtained  the  obligation,  in  the  first 
instance,  by  fraudulently  misrepre- 
senting his  age,  had  no  force  or 
foundation ;  no  such  defense  having 
been  alleged,  in  the  answer,  and  no 
such  fiict  proved.  ib 


OTER  AND  TERMINER. 

^Obiminal  Law,  19. 
Pbacticb,  8. 


PARTNERSHIP. 

1.  A  charge,  by  one  partner  a^inst 
another,  for  his  personal  services 
in  superintending  and  managing  the 
affairs  of  the  copartnership,  cannot 
be  sustained  and  allowed,  witliont 
proof,  on  his  part,  of  an  express 
agreement  that  compensation  should 
be  allowed  for  such  services.  Lyon 
V.  Snifiier,  172 

2.  Where,  during  the  existence  of  a  co- 
partnership, new  leases  of  Uie  prem- 
ises occupied  by  the  firm  as  its 
place  of  business  are  obtained  by 
oue  of  the  partners,  to  himself, with- 
out the  consent  of  his  copartner,  for 
a  term  to  commence  before  the  part- 
nership eids,  such  leases,  will  be  de- 
clared to  be  held  by  the  lessee  as 
trustee  for  the  firm.  MitdMl  v.  Semd^ 

310 

8.  And  the  same  rule  would  apply  in 
a  case  where  the  partnership  was 
depending  on  the  will  of  the  partners, 
to  be  dissolved  by  either  on  notice, 
and  the  lease  was  obtained  before 
notice  was  given.  ib 

4.  But  where  the  partnership  is  to  con- 
tinue for  a  specified  term,  and  there 
is  nothing  in  the  articles  of  copart- 
nership which  contemplates  any  ex- 
tension of  the  term,  and  it  is  not 
claimed  that  the  firm  have  any  right 
of  renewal,  as  to  either  of  the  leases 
held  by  them,  there  is  nothing  in 
the  relation  of  the  parties,  under 
the  partnership  agreement,  tliat  pre- 
vents either  partiier  from  taking  a 
new  lease  of  the  premises  occupied 
by  the  firm,  to  himself  alone,  for  a 
term  to  commence  after  the  expira- 
tion of  the  partnerKbip,  although 
obUiiiied  before  it«  termination.       i* 

5.  Where  two  t)artners  held  the  prem- 
ises occupie<l  by  them,  under  a  lea-^e 
running  to  the  Ist  of  May,  which 
had  been  assigned  to  them  by  H.,  iu 
which  a  reversion  was  reserved  to 
U.  of  two  days,  at  the  end  of  the 
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lease,  so  that  the  lease  to  the  part- 
ners would  expire  with  the  28th  of 
April,  during  which  period,  H.  and 
not  the  firm,  was  the  holder  of  the 
lease,  and  the  right  of  renewal,  if 
any,  in  him;  Held  that  one  of  the 
partners  had  the  right,  as  against 
the  other,  to  obtain  during  the 
partnership,  for  his  own  benefit,  a 
renewal  of  the  lease  from  the  Ist  of 
May.  ^ 

6.  The  true  rule  is,  that  a  partner  can- 
not do  any  act  that  interferes  with 
the  business,  or  affects  the  interests, 
of  the  firm,  for  his  individual  bene- 
fit, and  if  he  does  so,  he  is  bound 
to  account  to  the  firm  therefor; 
but  when  his  acts  are  independent 
of  the  business  and  interests  of  the 
partnership,  and  relate  to  a  period 
beyond  its  existence,  such  rule  does 
not  apply.    I*er  Ikgraham,  J.        ib 

See  Practice,  1,  2. 


PATENT.  4 
See  Bamaobb,  8. 

PLEDGE. 

1.  Where  a  pledgee  of  bonds,  after  the 
payment  of  the  loan  for  which  they 
were  pledged,  promises  to  return  the 
same,  but  on  demand  made,  refuses 
to  do  so,  an  action  will  lie  for  their 
conversion;  in  which  the  plaintiff 
will  be  entitled  to  recover  the  value 
of  the  bonds,  with  interest.  BoberU 
V.  BerdeU,  87 

2.  The  statute  of  limitations  does  not 
commence  running,  against  such  an 
action,  until  the  time  of  the  demand 
and  refusal.  ^ 


PRACTICE. 

1.  While  a  sale  by  one  partner  to  the 
other,  of  all  his  interest  in  the  part- 
nership, stands,  the  copartnei-ship 
books  belong  to  no  one  but  the 
purchaser;  and  while  they  belong, 
exclusively,  to  him,  no  one  else  has 
the  right  to  a  general  inspection  of 
them.     Piatt  v.  Flatt,  62 

2.  Hence,  in  an  action  by  the  exec- 
utors of  a  partner  who  has  parted 


with  bis  interest  in  the  partnership  • 
and  conveyed  it  to  hia  copartner, 
against  the  latter,  to  set  aside  the 
releases  and  conveyances,  the  plain- 
tifis  are  not  entitled,  before  judg- 
ment, to  a  general  inspection  of  the 
books  of  the  firm.  *b 

3.  It  has  become  the  uniform  practice, 
in  the  first  district,  to  refuse  appli- 
cations to  compel  the  production  of 
books  and  papers,  on  the  examina- 
tion of  a  party  before  trial ;  and  that 
practice  is  the  correct  one.  Maue^ 
inan  v.  Sterling,  847 

4.  The  statute  has  pointed  out  the  only 
mode  by  which  a  discovery  "of  books 
and  papers  can  be  obtained,  before 
trial.  To  do  so,  the  party  applying 
must  not  only  show  what  he  wants, 
but  must  also  prove  that  he  can- 
not obtain  the  infoimation  else- 
where. ** 

5.  The  act  of  1836,  {Lowe  of  1836,  eh, 
211,)  which  provides  that  when  de- 
fault is  obtained  against  part  of  the 
defendants,  the  plaintiff  may  pro- 
ceed to  the  trial  or  hearing  against 
the  other  paities,  in  tlie  same  man- 
ner as  if  the  suit  had  been  com- 
menced against  the  other  parties 
only,  and  the  action  shall  be  there- 
by severed,  h'as  been  suspended  and 
abrogated  by  the  Code.  It  is  incon- 
sistent with  the  provisions  of  the 
Code,  and  is  therefore  repealed  by* 
section  468.     Genet  v.  Lawyer ^    211 

6.  A  motion  to  strike  out  the  testi- 
mony of  a  witness  because  he  tes- 
tified from  a  copy  of  a  memoran- 
dum, showing  {he  weight  of  a  quan- 
tity of  wool,  should,  in  order  to  be 
effectual,  be  made  as  soon  as  that  is 
discovered  to  be  the  case.  Pitney 
y.  The  GUna  FaUt  Int,  Oo.  •  835 

7.  Where  counsel,  instead  of  making 
such  a  motion  as  soon  as  the  fact 
appeared,  continued  the  examination 
of  the  witness  afterwards,  on  that 
and  other  subjects,  at  considerable 
length,  without  objecting  ;  Heid  that 
by  so  doing,  the  objection  to  the 
evidence  as  being  secondary  in  its 
nature,  was  waived,  because  not 
made  in  time.  ib 

8.  The  relator,  being  in  custody  of  the 
sheriff  under  an  execution  issued 
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against  hiA  person  upon  a  final  jucIa- 
ment,  a  justice  of  this  court,  while 
holding  the  court  of  oyer  and  ter- 
miner, made  an  order,  signed  by 
him,  but  not  entered,  beiaring  a  cap- 
tion as  follows :  "  At  a  special  term 
of  the  Supreme  Court  and  of  the 
oyer  and  terminer,"  by  which  he 
directed  that  the  relator  be  dis- 
charged from  imprisonment,  upon 
his  own  recognizance.  The  sheiifif 
refusing  to  discharge  the  relator, 
upon  l^e  ground  that  the  jusUce 
had  no  authoriiy  to  grant  the  order, 
the  same  jusUce,  upon  habeas  oorptu, 
ordered  the  prisoner's  discharge, 
on  the  ground  that  he  was  ille- 
gally imprisoned.  Meld,  1.  That  the 
first  order  was  not  one  made  at  a 
special  term  of  the  Supreme  court, 
but  was  to  be  deemed  an  order  made 
at  a  court  of  oyer  and  terminer. 
2.  That  even  if  the  court  had  juris- 
diction, the  order  was  wrong,  be- 
cause tlie  "process" — viz.,  the  exe- 
cution— ^was  in  due  form,  and  show- 
ed plainly,  that  by  virtue  of  it,  the 
defendant  could  be  "  further  legally 
detained,"  and  therefore  ought  not 
to  have  been  discharged.  8.  That 
the  prisoner,  not  being  detained  on 
a  criminal  charge,  the  court  of  oyer 
and  terminer  had  not  the  jurisdic- 
tion it  exercised  in  discharging  him. 
That  it  had  no  other  power  than 
that  which  it,  or  any  other  court, 
could  exercise  upon  the  prisoner 
being  brought  before  it  by  ht^eae 
eorpus,  viz.,  to  remand  the  prisoner 
when  it  appeared  that  he  was  held 
on  execution  issued  upon  a  final 
judgment  of  a  competent  court 
4.  That  the  original  order  of  dis- 
charge being  void,  and  being  the 
only  ground  upon  which  it  could  be 
pretended  that  the  imprisonment  was 
illegal,  the  subsequent  order  of  dis- 
charge, based  upon  that  supposed 
illegality,  made  upon  the  writ  of 
habeas  corpus,  was  enoueous,  and  the 
proceedings  must  be  reversed,  and 
the  prisoner  remanded.  The  People 
ex  rel.  Hewlett  v.  Brennan,  640 

9.  The  object  of  the  section  of  the  Re- 
vised Statutes,  (2  22.  S.  481,  §  7,)  re- 
quiring, in  actions  for  the  recovery 
of  a  penalty,  or  forfeiture,  a  refer- 
ence to  the  statute  by  which  the 
action  is  given  to  be  indorsed  upon 
the  process  issued,  was  to  inform  the 
defendant  of  ihe  nature  and  cause 
of  the  action  against  him.     Cox  v. 


Nmo  York  Centra  and 
Jv.  R,  Co,f 
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10.  The  object  and  purpose  of  the 
statutory  requirement  are  fully  and 
completely  answered  and  fulfilled, 
without  the  indorsement,  when  the 
complaint  is  annexed  to  the  sum- 
mons and  served  with  it,  and  con- 
tains the  very  reference  which  should, 
strictly,  be  indoi-sed  upon  the  sum- 
mons, ib 

11.  Where  the  plaintifi*  elected,  as  he 
was  authorized  by  statute  to  do,  u> 
serve  his  complaint  with  the  sum- 
mons, putting  both  on  the  same 
piece  of  paper,  and  making  Uie  ne- 
cessary reference  to  the  statute,  in 
the  body  of  the  complaint,  instead 
of  indorsmg  it  upon  tlie  summons ; 
Held  that  this  was  a  sufficient  com- 
pliance with  the  statute;  and  an 
order  setting  aside  the  summons 
for  want  of  an  indorsement  thereon 
was  reversed.  tb 

See  Abate^nt  avd  Cortindancb. 
Attachmjsnt. 
Estoppel. 
Evidence. 
Infants. 
Judgment. 


PRODUCTION  OF  BOOKS  AND 
PAPERS. 

See  Practice. 


PROMISE. 

See  Action,  1,  2. 
Complaint,  2,  3. 


PROMISSORY  NOTES. 

Notaries  public  in  New  Orleans  being, 
by  statute,  authorized  to  appoint 
one  or  more  deputies  to  a.ssist  tliem 
in  making  protests' and  delivering 
notices ;  and  being  requii-ed  to  keep 
a  book  containing  a  record  of  pro- 
tests made  by  them,  with  mention 
of  the  notices  they  shall  have  given 
to  the  drawers,  together  with  Uie 
names  of  the  drawers,  oV  indorsers, 
the  dates  of  the  notices,  and  the 
manner  in  which  they  were  served, 
&c. ;  upon  proof  that  a  promissory 
note  payable  in  New  Orleans  was 
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presented,  at  maturity,  by  a  depaty  i 
notary ;  that  such  deputy  haa  since 
died;  and  that  a  memorandum  of 
the  demand  and  protest,  and  of  the 
manner  in  which,  and  the  person 
upon  whom,  notice  was  served,  made 
in  the  record  of  protests^  kept  by 
such  notary,  is  an  original  entry, 
made  by  and  in  the  handwriting 
of  the  deputy  notary;  and  such 
memorandum,  or  record,  of  the 
depaty  is  competent  evidence  to 
prove  the  demand  and  protest  and 
notice  thereof,  under  the  act  of  1865, 
(chop,  309.)    Famn  v.  Hubbard,  648 


R 


RAILROAD  COMPANIES. 

1.  The  crossing  of  highways,  by  a  rail- 
way, at  grade,  is  not  unlawful.  It 
is  therefore  neither  a  nuisance  nor  a 
trespass,  at  law ;  nor  does  such  cross- 
ing require  the  highway  commis- 
sioners' consent  thereto.  Baxter  v. 
The  Spuyten  DuyvU  and  Fort  Morris 
F.  F.  Co.,  428 

2.  A  court  of  equity  has  no  power  to 
restrain  the  construction  of  a  railway 
authorized  by  law,  by  a  company 
authorized  to  constiiict  it.  ib 

8.  After  a  railroad  company  has  ap- 
plied for,  and  obtained,  an  order  of 
the  Supreme  Court,  on  notice  to  the 
commissioners  of  highways,  as  re- 
quired by  chapter  582,  of  the  Laws 
of  1864,  authorizing  it  to  construct 
its  road  "  upon  or  along  any  high- 
way," the  commissioners  of  high- 
ways cannot  prevent,  nor  the  court 
restrain,  the  construction  of  its  rail- 
road u{)on,  along  or  across  any 
public  highways.  tb 

4.  A  railroad  company,  in  determining 
upon  its  route,  acts  arbitrarily,  and 
is  not  required  to  consult  any  one. 
Matter  of  Xorton  v.  The  WallkiU  Val- 
ley F.  F.  Co.,  476 

5.  No  one  is  entitled  to  any  notice, 
on  the  subject,  nntil  the  route  has 
been  actually  designated,  and  the 
map  and  profile  filed.  Then,  for 
the  first  time,  the  company  is  in  a 
condition  to  notify  the  property 
holders  whose  land  is  to  be  taken,   ib 


6.  And  any  person  feeling  aggrieved 
may,  within  a  certain  time  after 
written  notice  of  the  route,  apply 
to  a  justice  of  the  Supreme  Court, 
for  the  appointment  of  commission- 
ers ;  who,  on  a  hearing  of  the  par- 
ties, are  to  affirm,  or  alter  the  route. 

ib 

7.  The  duty  of  examining  the  rout'O 
is  not  imposed  on  a  justice  of  this 
court.  All  that  is  to  be  done  by  the 
justice  is  to  see  that  there  is  suffi- 
cient cause  for  the  appointment  of 
commissioners.  This  does  not  mean 
that  he  is  to  try  the  matter  on  its 
merits.  ib 

8.  The  detei-mination  is  to  be  made  by 
the  commissioners;  one  of  whom 
must  be  a  civil  engineer.  ib 

9.  Where  a  person  purchases  from  a 
railroad  company,  a  passage  ticket, 
bearing,  upon  its  face,  the  words 
"Good  for  this  day,, only,"  with  the 
date  indorsed,  such  ticket  will  not 

•  entitle  the  holder  to  a  ride  in  the 
company's  cars,  on  a  day  subsequent 
to  its  date.  Boiee  v.  The  Hudson 
Fiver  F.  F.  Oo.^  611 

10.  Such  a  ticket  is  to  be  regarded  as 
the  evidence  of  the  contract  made 
by  the  company  to  carry  the  holder. 

ib 

11.  And  verbal  declarations  of  the 
company's  ticket  agent,  made  sub- 
sequent to  the  purchase  of  such 
ticket,  as  to  its  being  good  at  any 
time  thereafter,  will  not  constitute  a 
valid  contract ;  in  the  absence  of 
any  proof  that  the  agent  had  au- 
thority to  make  an  oral  contract  for 
the  company,  varying  the  one  indi- 
cated by  the  ticket.  Such  an  au- 
thority, in  the  agent,  will  not  be 
presumed.  ib 

12.  Even  if  a  conversation  between 
the  holder  of  a  passage  iicket  and 
the  ticket  agent,  subsequent  to  its 
purchase,  in  respect  to  the  validity 
of  the  ticket  after  the  day  of  its 
date,  be  sufficient,  so  far  as  words 
are  concerned,  to  make  a  contract, 
there  is  no  consideration  for  it ;  the 
conversation  being  after  the  ticket 
was  sold  and  paid  for.  Hence  it  is 
nudum  pactum^  and  there  is  no  bind- 
ing contract  that  will  make  the 
ticket  good  on  a  day  subse(|uent  to 
its  date ;  especially  uhen  the  amount 
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of  the   ftre  has   been  legally  in- 
creased in  the  intermediate  lime,  ib 

Set  Cassibss. 


RECEIPT. 
Ssi  CaabiebSi  2. 


RECEIVER. 

8h  CoRPORA/riON,  1. 


REPORT  OF  REFEREE. 

Until  the  report  of  a  referee  is  con- 
firmed, and  judgment  entered  there- 
on,  the  plaintiff  obtains  no  vested 
right  thereunder.  Until  then,  it  is 
subject  to  the  power  of  the  court, 
and  to  any  law  the  legislature  may 
think  proper  to  pass,  affecting  the 
remedy.  LewmUuU  ▼.  The  Mayors 
^,,of  New  York,  611 

See  Nbw  York  (Citt  of.) 


s 


SEWERS. 
See  Nbw  York  (Citt  of,)  1,  2. 


SHIPS  AND  SHIPPING. 

1.  The  act  of  congress,  of  March  8, 
1861,  entitled  "  An  act  to  limit  the 
liability  of  ship  owners,  and  for  other 
purposes,"  does  not  apply  to  vessels 
enrolled  and  licensed  for  the  coast- 
ing trade,  and  engaged  in  the  trans- 
portation of  freight  and  passengers, 
on  the  livers  and  lakes;  notwith- 
standing the  exception  of  certain 
vessels,  by  the  7th  section.  Chieholtn 
V.  The  Northern  Traruportatum  Catn- 
pany  of  Ohw,         .  863 

2.  In  reference  to  fires  occurring  on 
that  class  of  vessels  to  which  the 
statute  applies,  the  owner  is  not 
liable  for  the  misconduct  of  the 
officers  and  maiinei-s  of  the  vessel,  in 
which  he  does  not  participate  per- 
sonally, ib 


8.  It  is  now  well  settled  that  the  ad- 
miralty and  maritime  jurisdiction, 
conferred  by  the  constitution  upon 
the  courts  of  the  United  States,  ex- 
tends over  vessels  enrolled  and 
licensed  for  the  coasting  trade  and 
engaged  in  the  transportation  of 
freight  and  passengers  on  the  rivers 
and  lakes,  and  over  the  waters 
traversed.  ib 

4.  The  present  doctrine,  as  repeatedly 
enunciated  by  the  Supreme  Court 
of  the  United  States,  is,  that  the 
grant  of  jurisdiction,  by  the  consti- 
tution, extends  over  all  the  navigable 
waters  of  the  United  States,  and  the 
vessels  navigating  the  same.  a6 

6.  An  action  brought  against  the 
owner  of  a  steamboat,  to  recover 
damages  for  the  destruction  of  the 
property  of  the  plaintiff,  and  injuries 
to  his  person,  by  a  fire,  whether  such 
acUon  be  upon  the  contract,  or  for 
the  tort,  is  clearly  a  "  civil  cause,  of 
admiralty  and  maritime  jurisdiction," 
within  the  provisions  of  the  9th  sec- 
tion of  the  judiciary  act  of  1789; 
and  as  such,  the  proper  district 
court  of  the  United  States  has  ex- 
clusive original  cognizance  thereof; 
unless  the  common  law  is  competent 
to  give  the  remedy.  ib 

6.  The  act  of  congress  of  March  8, 1851, 
is  a  valid  enactment,  under  the  power 
of  the  federal  government  to  regulate 
commerce,  or  its  jurisdiction  over 
the  subject  of  admiralty  and  mari- 
time law  as  applicable  to  American 
vessels  and  waters.  ib 

7.  The  owners  of  vessels  to  which  that 
act  applies  are  entitled  to  invoke  its 
protection  in  the  cases  to  which  it  is 
applicable;  and  the  act  cannot  be 
superseded,  disregarded  or  set  aside, 
by  the  State  courts,  in  a  case  to 
which  it  applies.  Hence,  a  proceed- 
ing to  enforce  the  liability  of  vessel 
owners,  in  a  case  to  which  the  act 
applies,  calls  for  the  administration 
of  the  act ;  and.  remedies  in  such  a 
case  can  only  be  granted  accordiut^ 
to  the  provisions  of  the  act!  i^ 

8.  These  remedies  cannot  be  afforded 
by  a  court  of  common  law,  which 
has  not  the  methods  or  the  ma- 
chinery whereby  the  act  can  be  ad- 
ministered. It  is,  therefore,  a  case 
where  the  9ommon  law  i»  not  compe- 


tent  to  give  the  remedy,  within  the 
meaning  of  the  Judiciary  act  of  1789. 

ib 

9.  Such  an  action,  being  a  civil  cause, 
of  admiralty  and  maritime  jurisdic- 
tion, congress  has,  as  it  may  do,  in 
effect  excluded  the  jurisdiction  of 
the  State  courts,  because  it  has  pro- 
vided a  remedy  for  the  owners  of 
vessels,  and  for  claimants,  in  such 
cases,  which  the  common  law  is  not 
competent  to  give.  t& 

10.  An  action  which  requires  the  ad- 
ministration of  the  act  of  1851  can 
be  originally  brought  only  in  the 
proper  district  court  of  the  United 
States.  ib 

11.  If,  in  an  action  brought  in  a  State 
court  against  the  owners  of  a  ves- 
sel, to  i-ecover  damages  for  injuries 
to  the  person  and  destruction  of 
property  by  the  act  or.  negligence  of 
the  defendant,  the  claim  made  by  the ' 
plaintiff,  and  the  testimony  adduced 
by  him  to  sustain  it,  relate  solely  to 
such  facts  as  tb9  conduct  of  the  sea- 
men, on  the  voyage,  d&c.,  which  do 
not  establish  that  the  loss  arose 
from  the  personal  design,  or  neglect, 
of  the  owners,  the  owners  are  not 
liable.  ib 

12.  If  the  facts  tend  to  establish  that 
the  Are  by  which  the  property  was 
destroyed  was  occasioned  by  neglect 
attributable  to  the  personal  neglect 
of  the  owners,  such  as  a  fault  in  the 
construction  or  equipment  of  the 
vessel;  yet  if  such  defect  existed 
without  the  knowledge  or  privity 
of  the  owners,  they  will  only  be 
liable  to  the  extent  and  in  the  man- 
ner specified  in  the  act  of  congress 
of  March,  1851 ;  except  so  far  as 
that  act  is  modified  by  the  act  of 
1852,    (CA.  106.)  ib 

18.  Section  41  of  the  act  of  congress, 
of  1852,  "  to  amend  an  act  to  pro- 
vide for  the  better  security  of  the 
lives  of  passengers  on  board  of  ves- 
sels propelled  wholly  or  in  part  by 
steam,"  &c.,  which  section  enacts 
that  "  all  penalties  imposed -by  this 
act  may  be  recovered  in  an  action 
of  debt,  by  any  person  who  will  sue 
therefor,  in  any  court  of  the  United 
States,"  must  be  construed  as  refer- 
ring to  the  specific  pecuniary  penal- 
ties for  the  acts  and  neglects  speci- 
fied in  the  statute.  •  ib 
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14.  Where  the  liability  sought  to  be 
enforced  agunst  the  owners  of  a 
vessel  is  not  a  penalty,  within  the 
meaning  of  that  section,  and  the  act 
prescribes  no  remedy  for  the  enforce- 
ment of  such  liability,  although  the 
liability  be  founded  upon  a  statute  of 
tiie  United  States,  and  the  cause  of 
action  is  a  civil  cause,  of  admiralty 
aiid  maritime  jurisdiction;  )iet,  as 
the  remedy  sought  is  one  which  can 
be  afforded  by  the  common  law,  and 
as  the  State  courts  are  not,  expressly 
or  by  necessary  implication  prevent>- 
ed  from  entertaining  the  action,  and 
the  statute  which  creates  the  liability 
prescribes  no  remedy,  the  liability  to 
the  extent  specified  in  the  act  of 
1852,  may  be  enforced  by  action  in  a 
State  court  proceeding  according  to 
the  course  of  the  common  law.       ib 


15.  The  liability  of  the  owner  of  the 
vessel,  under  the  80th  section  of  the 
act  of  1852,  is  limited  to  damage 
sustained  by  the  '"paumger  or  his 
boffffoge"  and  has  no  i-eference  to 
shippers  of  freight.  The  damage  to 
the  passenger,  intended  by  the  act, 
is  an  injury  to  his  person.  i^ 

16.  The  act  is  not,  therefore,  inconsist- 
ent with  the  provisions  of  the  act  of 
1851,  so  far  as  shippers,  and  property 
other  than  baggage,  are  concei-ned.  ib 


17.  Where  a  portion  of  the  property 
lost  by  the  plaintiff,  by  fire  upon  a 
steamboat,  was  described  as  his 
"  baggage,"  and  he  also  alleged  in- 
jury to  his  person;  and  the  jury 
found  that  the  person  of  the  plaintiff 
was  injured ;  that  a  large  amount  of 
his  property  on  board  the  vessel  was 
destro^^ ;  that  these  damages  were 
occasioned  by  the  neglect  of  the  de- 
fendant ;  but  they  did  not  specifically 
assess  the  damages  for  the  injury  to 
the  plaintiff's  person  or  the  loss  of 
his  baggage ;  nor  did  they  find  that 
the  negligence  of  the  defendant  which 
they  found,  was  a  neglect  to  comply 
with  any  of  the  provisions  of  the  act 
of  1852  alleged  in  the  complaint; 
and  it  did  not  appear  from*  the  record 
but  that  the  neglect  referred  to  in 
the  special  verdict  might  have  been 
some  of  the  other  acts  which  were 
admitted  as  evidence  of  negligence ; 
Ifeld'ihsit  the  cause  must  be  re- 
manded for  a  new  trial.  ib 
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18.  And  that  on  snch  new  triaT,  the 
evidence  of  negligence  most  be  con- 
fined tfO  neglect  to  comply  with  the 
provisions  of  the  act  of  1862,  and 
to  "  known  defects  or  imperfections 
in  the  steaming  apparatus,  or  the 
hull;"  some  one  or  all  of  which  had 
caused  the  disaster.  And  that  the 
damages  recovered  must  be  confined 
to  -the  damages  sustained  by  the 
plaintifi*  through  the  injury  to  his 
person  and  the  loss  of  his  baggage. 

ib 


SPRINGS. 

1.  Every  owner  of  land  has  the  right 
to  clean  out  and  tube  or  wall  up  a 
natural  spring  upon  his  own  land, 
for  his  own  use  and  convenience, 
when  he  does  uot  thereby  change 
the  natural  course  of  the  flow  of  the 
water  therefrom,  and  makes  no 
change  to  the  injury  of  another,  ex- 
cept what  may  result  from  an  in- 
creased flow  of  water  in  the  natural 
channel  and  outlet  of  such  spring. 
Waffle  V.  Fori^,  180 

2.  It  is  not  such  a  wrongful  use  of  the 
easement,  or  abuse  of  the  right,  as 
will  give  a  right  of  action  to  the 
owner  of  the  servient  estate.  %b 

8.  There  being  a  living  spring  upon 
the  defeudant's  premises,  adjacent 
to  and  above  the  plaintiff^s  land, 
which  spring  was  surrounded  by  a 
wet,  marshy  piece  of.  ground,  where 
cattle  were  watered  and  water  ob- 
tained for  use;  tlie  natural  outlet 
and  watercourse  for  such  marsh  and 
spring  being  over  the  plaintiff's 
land;  the  defendant,  in  order  to 
make  a  more  convenient  and  suit- 
able place  for  watering  ^is  stock, 
dug  out  this  'spring  to  a  depth  of 
two  or  three  feet  below  the  surface, 
and  placed  therein  a  curb  between 
two  and  three  feet  in  diameter,  and 
five  or  six  feet  in  length,  nearly  two 
feet  of  which  were  above  the  surface 
of  the  ground.  About  four  inches 
above  the  surface,  a  hole,  an  inch  or 
more  in  diameter,  was  cut,  for  the 
escape  of  the  water  from  the  curb. 
The  water  never  overfiowed  the  curb, 
nor  rose  above  the  hole,  but  ran,  con- 
stantly, from  the  hole,  in  larger  or 
smaller  volume,  as  the  season  varied. 
Hdd  that  the  natural  outlet  and 
watercourse  fron^  this  spring  having 


been  always  through  the  plalntifr's 
land,  tiie  defendant  had  an  ease- 
ment there,  for  the  flow  of  that 
water.  ib 

4.  Held^  also,  that  it  was  the  defendant'« 
watercourse,  and  if,  by  reason  of 
the  improvement  of  the  spring,  an 
additional  quantity  of  water  was 
made  to  pass  through  it,  at  certain 
seasons  of  the  year,  to  the  plaintiff's 
ii^ury,  it  was  dammtm  absque  u^ttrw, 
within  the  principle  of  TFaffle  v.  iV.  T. 
Central  JUnlroad  Co.,  (58  JSarb.  413.) 

ib 

STATUTES. 

1.  It  may  be  laid  down  as  a  rule,  that 
that  which  concerns  the  administra- 
tion of  public  justice,  like  legislation 
respecting  a  court,  though  the  court 
be  of  limited  jurisdiction — ^though 
its  sittings  be  confined  to  a  cer- 
tain specified  locality — ^is  a  public 
law ;  a  law  which  affects  the  public 
generally,  and  in  which  they  are  in- 
terested.    Ths  PmpU  V.  Jktou,     456 

2.  Within  this  rule,  an  act  of  the  legis- 
lature, creating  or  regulating  the 
court  of  special  sessions  of  the  city 
and  county  of  New  York,  inasmuch 
as  it  affects  the  public,  is  not  local, 
within  the  meaning  of  section  16  of 
article  3  of  the  constitution,  which 
provides  that  "no  private  or  local 
bill,  which  may  be  passed  by  the 
legislature,  shall  embrace  more  than 
one  subject,  and  that  shall  be  em- 
biaced  in  the  title."  ib 

8.  The  court  of  8pecia^  sessions  ap- 
plies to  and  affects  the  people  at 
large,  though  ita  jurisdiction  Is  lim- 
ited to  ofienses  committed  within  a 
certain  locality,  and  is  a  part  of  the 
general  system  for  the  administra- 
tion of  public  justice  in  the  State,  ib 

4.  It  follows  that  the  49th  section  of 
the  act  of  April  26, 1870,  "  to  make 
further  provision  for  the  govern- 
ment of  the  city  of  New  York," 
{Law9  of  1870,  vol.  1,  cK  883,  pp.  881, 
917,)  is  a  general  law,  and  is  valid, 
though  contained  in  a  local  one.    ib 

5.  Although  that  statute  designs  that, 
generally,  the  court  shall  be  held 

.  by  the  two  justices  jointly,  and  pro- 
vides for  filling  a  vacancy ;  yet  it 
also  contemplates  that  though  the 
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office  was  not  vacant,  it  might  hap- 
pen that  one  of  the  jasticee  would 
be  disabled  from  sitting;  and  in 
such  cases,  the  other  was  author- 
ized to  hold,  alone,  while  such  dis- 
ability continued.  ib 

6.  The  statute  does  not  declare  any 
particular  thing  as  being  the  dis- 
ability to  which  it  refers;  and  there- 
fore anything  that  should  disable 
the  justice  from  holding  the  court 
would  pliunly  be  covered  by  the  term. 
Sickness,  absence  from  the-  city,  in- 
ability, though  in  the  city,  to  reach 
the  court-house — ^which  might  arise 
from  several  causes — would  clearly 
disable  the  judge  from  holding  the 
court ;  and  if  he  were  not  present 
at  the  court,  he  was  **  disabled"  from 
acting,  within  the  meaning  of  the 
statute.  (Inqraham,  P.  J.,  dissent- 
ed; holding  that  there  must  be 
some  actual  disability  existing.)    ib 

7.  Although  so  much  of  the  act  of 
1870,  as  authorizes  the  court  to  be 
held  by  one  justice  alone,  under  any 
circumstances,  was  repealed  by  im 
plication  by  the  2d  section  of  the 
act  of  April  5,  1871,  {Laws  of  1871, 
ch,  302,)  yet  that  section  of  the  latr 
ter  act  was  itself  repealed  by  the 
act  of  April  12,  1871,  {Latcs  o/1871, 
eh,  488,)  and  that  part  of  section  49 
of  chapter  383  of  the  laws  of  1870, 
which  conferred  upon  one  justice  the 
power  to  sit  without  his  associate, 
when  the  latter  was  disabled,  stands 
restored.  ib 

8.  It  is  well  settled  that  the  repeal 
of  a  repealing  statute  revives  the 
origi]|al  statute.  And  this  is  so,  al- 
though the  repeal  was  only  by  im- 
plication, ib 

9.  A  statute  declared  that  all  the  pro- 
ceedings of  the  president  and  trus- 
tees of  a  specified  village  "  here- 
tofore had  in  respect  to  the  lay- 
ing, imposing,  confirming,  assessing, 
levying  and  collecting  of  taxes  and 
assessments,  and  in  the  sale  of 
lands  for  arrears  of  taxes  and  as- 
sessments, are  hereby  ratified  and 
confirmed,  and  the  same  are.  declared 
to  be  valid."  Held  that  it  was  mat- 
ter of  serious  doubt  whether  ib&i 
section,  embracins  as  it  did,  an  in- 
dependent local  subject,  to  wit,  the 
confirmation  and  legeUizatlon  of  the 
acts  of  local  officers,  which  subject 


was  not  expressed  in  the  title  of 
the  bill,  could  be  legally  interpolated 
in  an  act  entitled  "An  act  to  con- 
solidate, re-enact  and  amend  the 
charter  of  the  village  of  Y."  Hep- 
kina  V.  Jfduoft,  469 

^<f4  GoNBTITUTIOVAIi  LaW. 

Execution,  1,  2,  8. 

le018lati7rb. 

Ships  avd  Shipping,  1,6, 18, 15, 16. 

Undbrtakino. 


STAY  OP  PROCEEDINGS. 


See  Appeal,  2. 


STEAMBOATS. 
See  Ships  ahd  Shipping. 


SUMMONS. 
Su  Practice,  10, 11. 


SUPREME  COURT. 
See  Execution,  1. 


SURROGATE. 
See  Execution,  1,  2. 


T 


TAXES  AND  TAXATION. 
See  Assessors  and  Assessments. 


TOWN  BONDS. 
See  Municipal  Corporations,  6  to  8. 


TRADE  MARKS. 
See  Injunction,  2. 


u 


UNDERTAKING. 

1.  The  undertaking  given  by  the  plain- 
tiff, upon  the  commencement  of  an 
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action  in  a  justice's  court,  for  the  re- 
covery of  the  possession  of  personal 
property,  conditioned  "  for  the  pros- 
ecution of  said  action,  and  the  re- 
turn of  said  property  to  the  defend- 
ant, if  return  thereof  be  adjudged, 
and  for  the  payment  to  the  defend- 
ant of  such  sum  as  may,  for  any 
cause,  be  recovered  against  said 
plaintiff,"  extends  to  all  proceed- 
ings and  acyadications,  in  the  same 
action,  through  every  court  to  which 
it  may  be  carried  by  appeal,  in  case 
the  party  giving  the  undertaking  is 
finally  defeated  ;  and  an  action  will 
lie  thereon,  after  final  judgment  in 
the  Supreme  Court  affirming  a  judg- 
ment against  the  plaintiff,  recovered 
in  the  justice's  court.  LeUm  v.  Dodge, 

126 

2.  And  in  an  action  brought  upon 
such  undertaking,  it  is  erroneous  to 
nonsuit  the  plaintiff  on  the  ground 
that  an  execution  has  not  been  reg- 
ularly issued  and  returned  unsatis- 
fied, according  to  the  provisions  of 
the  Revised  Statutes  relative  to>  ac- 
tions of  replevin.  (2  R.  S.  533,  ^^ 
64,  66.     3  id.  848,  6^  ed,)  ib 


3.  Those  provisions  of  the  Revised 
Statutes  are  not,  and  cannot  be  made, 
applicable  to  actions  of  that  nature 
when  commenced  in  a  justice's 
court,  under  the  provisions  of  the 
Code.  ih 

4.  //  seems  those  sections  of  the  Revis- 
ed Statutes  are  not  applicable  to 
actions  commenced  in  the  Supreme 
Court,  under  the  Code,  for  the  re- 
covery of  personal  property,  but  are 
repealed  by  the  Code.  ii 


UNITED  STATES  COURTS. 
Sie  Sflips  A5D  SHippina. 


VARIANCE. 

After  judgment,  a  variance  between  the 
complaint  and  the  proof  is  immate- 
rial. The  court  may,  on  appeal,  or- 
der an  amendment,  so  as  to  con- 
form the  allegations  of  the  complaint 
to  itie  evidence.    Smith  v.  Holland, 
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VENDOR  AND  PURCHASER. 

See  Action,  8. 

AOBBBMBNT,  1    tO  4. 

Wabbabtt. 


VESSELS. 
See  Shi^s  and  Shippibo. 


w 


WAIVER. 

The  mere  occupation  of  a  building,  by 
the  owner,  is  not  a  waiver  of  strict 
peiformance  by  the  builder.  The 
question  of  waiver  is  one  of  inten- 
tion, depending  on  the  circum- 
stances.    Wells  V.  Selwood,  238 


WARRANTY. 

1.  An  agreement,  by  the  defendant, 
to  make  and  finish,  for  the  plaintiff, 
"  in  a  good  and  workmanlike  man- 
ner, and  erect  in  the  J.  cemetery,  a 
granite  monument,  to  be  made  from 
good  Quincy  granite,  and  to  be  of  as 
good  quality  of  granite  as  the. monu- 
ment of  S.  C,  now  standing  in  said 
cemetery,"  is  an  agreement  not  only 
as  to  the  model  or  sample,  as  to  form 
and  size,  but  also  as  to  the  gualtip 
of  the  granite ;  and  is  a  warranty, 
as  to  those  particulars.  Wells  v. 
Selwood,  288 

2.  In  an  action  for  the  breach  of  such 
an  agreement,  the  referee  found 
that  the  granite  of  the  monument, 
erected  by  the  defendant,  was  not 
of  as  good  quality  as  that  of  the 
monument  of  S.  C.  standing  in  the 
said  cemetery,  but  on  the  contrary, 
was  coarse,  dull,  too  much  impreg- 
nated with  iron,  and  in  all  respects 
greatly  inferior  to  the  8.  C.  monu- 
ment; and  that  the  defects  therein 
were  organic,  permanent  and  incur- 
able. And  he  found  that  the  differ- 
ence between  the  monnment  as 
erected,  and  one  as  good  as  the 
8.  C.  monument,  to  be  |200,  for 
which  sura  he  reported  in  favor  of 
the  plainUff.  Held,  1.  That  the  pay- 
ment, by  the  plaintiff,  after  the  erec^ 
tion  of  the  monument,  of  the  con- 
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tract  prioei  allhovgh  strong  eTidenoe 
of  aooeptanoe,  and,  stantung  alone^ 
woold  be  raflBdent,  yet  was  not  oon- 
dnsiTe,  and  might  be  explained. 
2.  That  sndi  payment  was  satisfiui- 
torily  explained  by  the  finding  of  the 
referee,  that  "  when  the  said  monu- 
ment was  erected  and  paid  for,  it 
was  so  covered  with  dirt  and  dust 
that  the  plaintiff  could  not,  and  did 
not,  discover  the  inferior  quality  of 
the  granite,  and  he  made  payment 
therefor  upon  the  representation  of 
the  defendant  that  the  rains  and 
frosts  would  dear  up  said  monu- 
ment, and  make  it  as  bright  as  the 
8.  G.  monument;  which  representa- 
tions the  plaintiff  bdieved."  8.  That 
the  lapse  of  time  before  suit  brought, 
although  also  tending  to  prove  de- 
livery and  acceptance,  was  yet  only 
a  question  of  evidence,  and  not  con- 
dusive.  And  that  a  finding  by  the 
referee  "that  the  rains  and  frosts 
did  not  clean  the  said  monument,  so 
aa  to  make  it  as  bright  as  the  S.  G. 
monument,  but  on  the  contrary,  after 
the  looee  dirt  was  washed  from  the 
surfkoe,  it  grew  worse  in  appearance, 
by  thne  and  exposure  to  the  weather ; 
that  the  representations  of  the  de- 
fendant did  not  prove  true,  but  on 
the  contrary,  the  said  monument 
grew,  and  still  grows,  worse,  by  time 
and  exposure  to  the  weather,''  was 
a  sufficient  answer  to  the  objection 
that  the  plaintiff  did  not  bring  his 
action  immediately.  4.  That  imder 
the  law  of  warrant  these  objections, 
even  if  not  excused  or  explained, 
were  of  no  avail,  as  a  defense. 
6.  That  the  contract,  although  treat- 
ed as  an  executory  contract  for  the 
sale  of  goods,  was  more  appropri- 
ately a  buiUmf  eotUnutj  between  the 
parties;  and  that  the  monument, 
when  erected,  having  become  a  part 
of  the  real  estate,  and  being  pon- 
derous in  its  nature,  the  purchaser 
was  not  bound  to  return  it,  on  dis- 
oovering  its  defects,  or  to  give  notice 
to  the  builder  to  take  It  away,      ib 

8.  In  a  case  of  warranty,  the  purchaser 
is  not  bound,  as  a  matter  of  law,  to 
return  the  goods,  or  to  notify  the 
vendor  of  the  defects.  ib 

4.  In  no  case,  where  there  is  a  simple 
warranty,  has  the  vendee  any  right  to 
return  the  goods ;  except  when  the 
right  is  reserved,  in  the  contract    ib 

Vol.  LXL  45 


6.  In  case  of  a  breach  of  warranty, 
the  buyer  may  bring  his  action  at 
once,  founding  it  upon  such  breach, 
without  returning  the  goods;  but  his 
continued  possession  of  the  goods, 
and  their  actual  value,  will  be  con- 
sidered, hi  estfanating  the  damages,  ib 

6.  The  rule,  in  cases  of  warranty,  is, 
that  the  acceptance  of  the  article, 
on  delivery,  and  the  continuing  of 
the  possession  and  use  of  it,  without 
notice  of  its  defects,  cast  the  burden 
of  proof  upon  the  purdiaser,  on  the 
trial,  to  give  a  satisfactory  explana- 
tion and  reasonable  excuse  why  he 
did  not  return  the  property,  or  give 
notice  of  its  defects.  In  o&er 
words,  he  must  overcome  the  strong 
presumption  against  hhn,  that  there 
has  be^  a  ddivery  by  the  vendor, 
and  an  acceptance  of  the  artide  by 
him;  or  that  he  has  waived  his  ob- 
jection, ib 

7.  If,  in  an  action  for  a  breach  of  war- 
ranty upon  a  sale  of  property  which 
does  not  turn  out  to  be  of  as  good  a 
quality  as  warranted,  and  continues 
to  grow  worse,  with  the  lapse  of  time, 
the  vendee  is  to  be  charged  with  its 
true  value,  he  ought  to  have  the 
right,  at  any  time  within  the  limita- 
tion of  the  statute,  to  see  how  worth- 
less it  will  become.  He  is  entitled 
to  a  reasonable  opportunity  for  ex- 
amination. What  is  a  reasonable 
time,  is  a  matter  of  evidence  for  the 
referee.    Fsr  Pottib,  J.  ib 

8.  Where  the  sale  is  of  a  spedfic  arti- 
cle in  possession  of  the  vendor,  the 
representation  may  amount  to  a  war- 
ranty; but  if  it  is  merely  to  sdl 
a  quantity  of  any  goods  which  are 
to  be  sound  in  quality,  the  renoiedy 
of  the  parchaser  is  to  ref^ise  to  ac- 
cept on  delivery,  or,  if  he  discovers 
the  defect  afleiwards,  to  rescind  the 
contract  and  return  the  goods.  Xeio- 
Um  V.  JM;  668 

9.  Where  the  vendor  of  com  had  not 
the  com  in  his  possession;  but 
had  purchased  it  firom  some  other 
person  as  sound  com,  and  he  so 
stated  to  the  purchaser,  adding  that 
he  would  sell  it  as  such ;  SiU  that 
this  was  nothing  more  than  a  mere 
representation,  and  was  not  a  war- 
ranty, ib 

10.  That  the  purchaser,  on  discover- 
ing that  the  com  was  damaged, 


706 


INDEX. 


could  have  refused  aooeptanoe ;  or, 
if  he  had  oo  opportunity  to  examiDe 
it,  before  shipment,  could  have  no- 
tified the  party,  before  sale,  and 
thereby  protected  himself  from  loss. 

ib 

S0t  AOREBMBHT,  1. 

Daxagbs,  1,  2,  8. 


WATER  AND  WATBBC0UB8E. 


S0$  Sprihgs. 


WILL. 
Sa  EvinsvcB,  6. 


WITNESS. 

L  A  partner  who  has  assigned  all  his 
interest  in  the  copartnership  to  a  co- 
partner, is  not  a  competent  witness 
to  prove  such  an  a^rreement,  in  an 
action  brought  by  the  executors  of 
a  deceased  partner,  against  the  as- 
signee, for  an  accounting,  and  to 
wind  up  the  affiurs  of  the  copartner- 
ship,   lyon  ▼.  Snyder,  172 

2.  Section  899  of  the  Code,  which  ex- 
cludes every  person  through  whom 
a  party  to  an  action  derives  "  any 
interest,  or  title,  by  assignment,  or 
otherwise,"  from  being  a  witness 
against  the  executors  of  a  deceased 
person,  in  regard  to  any  personal 
transaction,  or  communication,  be- 
tween such  witness  and  the  deceased, 
must  be  construed  to  mean  any  in- 
terest, or  title  in,  or  to,  the  subject 
matter  of  the  action.  The  assignor 
of  any  such  title,  or  interest,  is  ex- 
cluded  from  examination  in  the 
action.  *  ib 

8.'  The  prohibition  is  not  limited  to  an 
examination  in  respect  to  those  mat- 
ters purtaining  to  the  parts  of  the 
'  action  assigned,  but  extends  to  the 
entire  action.  ib 

4.  In  an  action  by  an  executrix,  upon 
a  promissory  note  made  by  one  of 
the  defendants  and  iodorsed  to  the 
intestate  by  the  others,  the  maker  is 
an  incompeteot  witness  as  between 
the  defendants  and  the  plaintiff*,  to 
prove  that  the  note,  at  the  time  it 
was  made,  was  infected  with  usury ; 
or  that  the  time  of  payment  had 


been  extended  by  an  agreemait  be- 
tween the  testator,  in  his  lifetime, 
and  the  witness,  without  the  ooosni 
of  the  indorsers.    Om$t  v.  Jsffr, 
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6.  And  it  makes  no  diffbrence  that  tfas 
action  was  commenced  by  the  testa- 
tor in  his  lifetime,  and  at  time  <tf 
the  trial  was  continued  in  the  nsine 
of  his  executrix.  i^ 

6.  Where  an  action  is  commenced  upoa 
a  promissory  note,  against  the  maker 
and  indorsers,  by  the  service,  upon 
all,  of  a  sunmions  in  whidi  all  are 
named,  the  maker  is  clearly  a  party 
to  the  action.  The  fact  that  he  does 
not  appear,  nor  put  in  an  answer, 
but  stuSers  default,  does  not  operate 
to  sever  the  action,  or  to  discontinne 
it  as  to  him.  And  being  a  party,  he 
is  an  incompetent  witness  a^iinst 
the  plaintiff'  suing  as  executrix,  in 
respect  to  transactions  between  him 
and  the  testator.  A 

7.  Nor  will  a  release,  executed  by  the 
indorsers,  to  the  maker,  of  his  lia- 
bility to  them  upon  the  note,  afiM 
the  question  of  his  competency  as  a 
witness  against  the  plaintiffl  The 
defendants  cannot,  by  any  act  of 
their  own,  change  the  statute,  or 
take  away  the  rights  of  the  plaintiff 
under  it  ib 

8.  In  an  action  brought  by  an  heir, 
against  the  other  heirs,  and  the  ex- 
ecutors of  the  testator,  for  a  distrib- 
ution of  the  personal  estate  and  a 
partition  of  the  real  estate,  of  the 
testator,  the  defendants  offered  to 
prove  by  one  of  the  heira  who  vis 
a  defendant,  that  he  overiieard  a  con- 
versation, one  new-year's  day,  in 
which  the  testator  said  to  a  thiid 
person,  "  I  have  this  morning  made 
each  of  my  sons  a  present  of  a  house 
and  lot,  as  a  new-year's  presents" 
The  offer  was  rejected,  on  the  gronnd 
that  the  witness  was  incompetent  to 
prove  the  declarations  of  the  de- 
ceased. BM  that  the  witness  was 
competent  to  testify  to  what  the  de- 
fendants offered  to  prove  by  him; 
for  the  reason  tiiat  the  offi»r  was  not 
to  have  him  testify  "  in  regard  to 
any  personal  transaction  or  commu- 
nication between  such  witness,"  and 
the  deceased,  within  the  prohibition 
of  the  Code.  (^  899.)  Samftrd  v. 
Sanfard,  298 
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9.  But,  that  the  erldenoe  offbred  was 
heanay,  and  it  would  not,  if  it  had 
been  received,  hare  tended  to  estab- 
liah  that  the  houMS  and  lots  were 
not  adyanoements.  H 

10.  That  they  were  advanoements, 
though  they  were  presents  or  giAs ; 
and  henoe  the  ruling  of  the  referee, 
if  incorrect,  was  immaterial,  and  did 
no  harm  to  the  defendants.  tft 

11.  Alter  a  letter,  writtan  by  a  witness, 
in  which  an  admission  was  made, 
had  been  proved  by  the  witness,  on 


his  direct  examination  by  the  plaln- 
tiiTs' counsel,  and  matters  teaching 
the  letter  had  been  proved  by  sa(£ 
oonnsel,  which  it  woold  have  been 
difficult  if  not  impossible,  to  prove 
by  any  other  witness ;  Stidihat,  hav- 
ing proved  such  admission  by  the 
witness,  the  latter  bad  the  right, 
(being  a  defendant  in  the  action,^  to 
ezphihi,  on  his  cross-examination, 
the  admission,  thoogh  it  was  in  writ- 
ing, and  to  entirely  do  away  witii 
its  effect  agahist  hinL  ib 

8h  Istbhtiov. 
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